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CHITTENDEN  COUNTY. 


January  Tbrh,  1842. 


Prxiemt,  Hon.  CHARLES  K.  WILLIAMS,  Chuf  Justin. 
"     JACOB  COLLAMER, 
••      ISAAC  F.  REDFIELD,  >  JlssisUni  JmsUcm. 
'«      MILO  L.  BENNETT, 


Charles  Adams  v.  Thomas  Clarke. 

A  gnmimntj  that  a  note,  payable  at  a  future  day,  *'  is  dae  and  that  the  ma- 
ker hat  nothing  to  Ale  against  it,"  it  to  be  considered  as  referring  to  the 
time  when  the  note  arrifes  at  maturity. 

The  statnte  of  limitations  does  not  commence  running  on  such  guaranty 
until  the  note  becomes  due. 

Assumpsit,  on  a  warranty  contained  in  the  following  con- 
tract,— <New  York  July  30,  1828.  Three  years  afterdate 
'  I  promise  to  pay  Thomas  Clarke  or  order  two  hundred  dol- 
'  lars^  value  received,  with  interest  from  date  at  six  per  cerU. 

'  Samuel  Hoffman. 
'  ^  I  have  this  day  sold  the  note  of  which  the  above  is  a  co- 
*  py  to,  Charles  Adams,  to  be  collected  for  his  own  use  and 
'  benefit,  and  at  his  own  expense,  and  I  warrant  that  said  Hoff- 
'  man  has  nothing  to  file  in  against  it.  Burlington,  Janu- 
'ary  14,  1829. 

^Thomas  Clarke.' 
Vol.  IV.  w.  r.  iv.  2 
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^"a7«a^"'     ^^^  ^^^^^  assigned  in  the  declaration  is  as  follows  ;— 

^^2-'     *  Yet  the  said  Thomas  has  not  kept  his  said  promise,  but  the 

Adamg      '  ^'^  "^*e  was   without  consideration  and  fraudulent  and 

Clarke  '  ^^^^  ^^^  ^^^  ^"*®  ^^  maturity  could  not  be  collected  of 
'  said  Hoffman,  by  reason  of  a  valid  defence  which  said  Hoff- 
'  man  had  against  said  note,  of  all  which  said  Thomas  had 
*  notice.' 

The  defendant  pleaded  that  the  cause  of  action  did  not 
accrue  within  six  years  next  before  the  commencement  of 
this  suit 

Issue  was  joined  to  the  court. 

The  action  was  commenced  on  the  sixth  day  of  July,  1836. 
On  the  trial  in  the  county  court,  the  plaintiff  read  in  evi- 
dence the  contract  declared  upon,  and,  on  this  evidence,  the 
county  court  decided  that  the  cause  of  action  did  not  accrue 
at  any  time  within  six  years  next  before  the  commencement 
of  this  suit  and  rendered  judgment  for  the  defendant  to  re- 
cover his  costs. 

The  plaintiff  excepted  to  the  decision  of  the  county  court. 

Plaint^  pro  se. 

The  plea  of  the  statute  of  limitations  cannot  prevail,  un- 
less  a  right  of  action  necessarily  accrued  on  the  sale'  and 
transfer  of  the  note. 

It  is  evident  that  the  contract  in  question  is  not  to  b^  con- 
strued literally.  The  word,  due,  in  this  warranty,  does  not 
mean  that  the  sum  specified  was  then  demandable,  for  that 
would  be  in  opposition  to  the  language  of  the  note,  it  having 
almost  three  years  to  run.  Neither  can  there  be  any  thing 
toJUe  in  against  a  demand  not  then  due.  A  counter  claim 
IS  not  a  set  ofi"  and  only  becomes  so  on  being  pleaded  to  a 
suit  brought. 

The  parties  were  not  looking  to  a  state  of  things  as  then 
exuttng,  but  to  the  Ume  set  for  the  payment  as  the  limit  of 
the  contract.  The  plain  meaning  is  that  the  amount  of  the 
note  should  be  recoverable  at  maturity,  and  that  no  set  off 
should  be  eflbctually  pleaded. 

The  existence  of  a  counter  claim  by  the  maker  against  the 
payee,  at  the  time  of  the  indorsement,  would  not  create  a 
nght  of  action  immediately  against  the  indorser.  The  claim 
might  be  eitmguishediby  the  payee  before  the  note^feU  due, 
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or  the  maker  might  not  choose  to  plead  it,  and  in  either  case  Ciiittx«dbk, 
all  objectionB  to  a  recovery  on  the  note  would  be  removed.       1842.  * 

In  the  case  of  a  blank  indorsement,  if,  on  a  suit  bj  in<»  AdaoM 
dorser  against  the  maker,  a  counter  claim  against  the  payee  «• 
should  be  filed  as  a  set-off  and  prevail,  the  indorser  would 
unquestionably  be  liable,  but  no  such  claim  would  create 
a  right  of  action  on  the  indorsement  There  can  be  no  dif- 
ference in  the  legal  effect  between  a  blank  indorsement  and 
this  special  indorsement,  so  far  as  regards  the  subject  matter 
of  this  warranty. 

Had  the  note  been  vaidy  as  for  foi^ery,  usury,  want  of  stamp, 
&c.,  an  action  might  have  been  maintained  instanter,  not  on 
the  special  indorsement,  but  on  the  implied  contract  that  the 
paper  was  what  it  purported  to  be,  a  valid  note.  A  note 
void  for  usury,  forgery,  want  of  stamp  dc^c,  would  be  no  pay-^ 
ment,  and,  on  the  transfer,  aright  of  action  would  accrue  imme- 
diately for  the  goods  sold  or  for  the.  antecedent  debt.  Mar^ 
kle  V.  Haffidd,  2  Johns.  455.  Copp  v.  McDugaUy  9  Mass.  1 . 
Swartwaut  v.  Paine^  19  Johns  294.  Wilson  v.  Vyear^  4 
Taunt.  288.  Jones  v.  Ryde,  5  Taunt.  488.  FuUer  v. 
Smith,  1 1  Com.  Law  366.  EagU Bank  v.  Smth.  5  Conn.  71. 

But  this  right  has  never  been  extended  beyond  void  instru- 
ments and  not  always  to  those  if  the  objection  was  unknown 
to  the  party  transferring  it.  Price  v.  Ntdlj  3  Burr.  1354. 
Bree  v.  Hofbeckj  2  Doug.  655.  Smith  v.  Mercer^  6  Taunt. 
76.     Bank  U.  S.  v.  Bank  Geo.,  10  Wheat.  333. 

In  this  case  the  note  was  not  void  and  no  objection  Ncxist- 
ed  against  it  as  a  note,  but  the  plaintiff  could  not  recover 
on  the  note  at  maturity  by  reason  of  a  valid  defence  which 
said  Hoffman  had  against  said  note. 

There  is  a  clear  distinction  between  this  case  and  that  of 
Smith  V.  Bishop,  9  Vt.  and  the  cases  there  cited.  In  those 
cases  the  contract  related  to  the  then  state  of  things,  but  in 
this  case  it  looked  to  a  future  event,  the  time  limited  for  the 
payment  of  the  note. 

A.  G.  Whittemore,  for  defendant. 

The  gist  of  the  complaint,  in  this  case,  is,  that  Clarke  pro- 
mised the  note  was  due  and  owing  when  it  was  not 
due  and  owing,  because  of  the  want  of  considerfition. 
The  cause  of  action  thereforsi  accrued  on  the  14th  January, 


12  CASES  IN  THE  SUPREME  COURT 

Chittehdiw,  1929   and  the  statate  of  limitations  commenced  ranning  at 
1842.       the  same  time^  and  as  this  action  was  not  commenced  until 

Adams      ^^^  ^^^   ^^^J  ^836,   the  Statute  is  well  pleaded.     BcMUy 
»•         V.  Faulkner y  5  Com,  L.  288,  in  1820.     Short  v.  McCarthy, 

^'"^•-  5  Com.  L.  403.  HowM  ▼.  Young,  II  Com.  L.  219. 
Brown  v.  Howardy  6  Com.  L.  25.  MUUr  v.  Adams^  16 
Mass.  R.  456.  Mather  v.  Chreen,  17  Mass.  R.  60.  HaU 
V.  TmdiMon,  5  Yt.  IL  228.  Sm/Uh  v.  SmAoj),  9  Vt.  R. 
110. 

If  the  plaintiff  relies  upon  the  breach  of  that  part  of  the 
undertaking  which  assumed  that  Hoffman  had  nothing  to  file 
in  against  the  note,  he  should  have  stated  nohat  Hoffman 
had  to  file  in,  that  the  court  might  judge  of  its  legality.  In- 
deed he  should  have  assigned  a  breach  particularly,  but  no 
breach  of  that  clause  is  assigned. 

But  if  the  declaration  is  thought  to  be  good,  then  we  insist 
that  both  clauses  of  the  promise,  being  in  the  present  tense, 
were  violated  the  moment  the  note  was  delivered  and  that 
the  plaintiff  might  immediately  have  sued  and  that  the  sta- 
tute commenced  running  at  that  time.  The  promise  is  that 
Hoffman  (then)  had  nothing  to  file  in  against  the  note.  Now 
if  Hoffman  at  that  time  had  something  to  file  in,  the  promise 
was  then  broken,  and  the  plaintiff  might  have  commenced 
bis  action  the  next  day  if  he  had  chosen  so  to  do. 

It  is  like  the  covenant  of  seizin,  or  of  title,  or  against  incum- 
brances, which  is  broken  on  the  delivery  of  the  deed,  if  the 
grantor  had  no  seisin  or  title.  It  has  been  decided,  in  this 
court,  that  in  such  cases,  the  statute  begins  to  run  on  deliv- 
ery of  the  deed.  PUroe  v.  Johnson,  4  Vt.  R.  247.  Free- 
cott  V.  Truman,  4  Mass.  627.  It  is  not  like  the  covenant 
of  warranty  in  which  the  grantor  undertakes  that  he  will  de- 
fend the  grantee  when  ejected. 

This  is  not  a  promise  that  Clarke  will  defend  the  plaintiff 
against  all  lawful  claims  which  might  be  filed  in  against  the 
note,  but  it  promises  that  there  are  no  such  claims. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^This  action  is  assumpsit  on  a  guaranty, 

to  which  there  is  a  pli^  of  the  statute  of  limitations. 

The  action  was  commenced  July  6,  l@d6.  The  question  is,  at 

what  time  the  cause  of  action  accrued  on  the  contract  of 


OP  THE  STATE  OP  VERMONT.  13 

guaranty,  and  this  depends  on  the  construction  to  be  given  Chitvsitdkv, 
to  the  contract,  and  no  aid  is  to  be  derived  from  the  de«      ^1842!'' 
claration  in  giving  the  construction.  — -7 

Adamg 

On  the  dOth  July,  1828,  Samuel  Hoffman  executed  a  note  v. 
to  the  present  defendant,  payable  to  him,  or  order,  three  ^^"^^®- 
years  after  date,  and  on  the  14th  of  Jan.,  A.  D.  1829,  the  de- 
fendant sold  the  note  to  the  plaintiff,  and  gave  him  a  warranty 
that  the  note  viras  due  and  that  said  Hoffman  had  nothing  to 
file  in  against  it.  If  the  cause  of  action  accrued  at  the  date 
of  the  warranty,  more  than  six  years  had  elapsed  before  the 
conunencement  of  this  suit.  If  it  did  not  accrue  until  the 
note  was  payable,  six  years  had  not  elapsed. 

The  whole  of  this  contract  is  to  be  considered  together, 
and  is  not  to  be  treated  as  two  distinct  and  separate  under- 
takings ;  although  on  either  branch  of  the  undertaking 
we  apprehend  the  result  would  be  the  same.  The  word  dtie, 
sometimes  means  a  present  debt,  though  not  payable  then,  as 
debttum  in  presenti,  solvendum  in  futuro.  More  generally 
it  has  reference  to  the  time  of  payment,  particularly  as  ap- 
plied to  notes  either  negotiable  or  not.  Thus  we  speak  of 
notes  over  due,  or  that  they  will  be  paid  when  due.  It  is  said 
**  money  is  due  at  the  expiration  of  the  credit  given,  or  at 
the  period  promised."  The  contract  here  is  not  only  that  it 
is  due,  but  that  Hoffman  has  nothing  to  file  against  it,  and  this 
must  refer  to  the  time  when  a  suit  could  be  instituted  there- 
on ;  for,  until  then,  it  could  not  be  ascertained  or  determined 
whether  Hoffman  had  any  claims  to  file  against  it,  or  not. 
The  meaning  of  this  contract  is,  that  the  note  shall  be  paid 
when  due,  or  that  the  present  plaintiff  should  be  able  to  main- 
tain a  suit  and  recover  judgment  thereon  when  at  maturity, 
without  any  defence  on  the  part  of  Hoffman,  either  by  plea  in 
offset  or  otherwise,  and  is  equivalent  to  a  warranty  that  it 
18  due  and  collectable.  Such  a  warranty,  in  Connecticut,  and 
according  to  the  decision  made  in  Foster  v.  Barney, 
3  Vt.  R.  60,  imposes  on  the  holder  the  duty  to  commence  a 
suit  thereon  in  order  to  determine  whether  it  is  due  and 
whether  Hoffman  has  any  thing  to  file  against  it,  or,  at  least, 
to  me  due  diligence  to  collect  the  note  of  him.  It  is  true 
it  is  no  answer  to  a  plea  of  the  statute  of  limitations  that  the 
party  was  ignorant  of  his  cause  of  action.  But  this  is  of  no 
importjance  in  the  case  under  consideration,  as,  on  the  view 
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CHiTTBNDEir,  ^q  takciof  tho  contract/ we  think  the  parties  contemplated  a 
1842.       future  period  for  the  guaranty  to  take  effect,  and  the  writing 
'■J^'iT^p^  itself  has  reference  only  to  the  time  when  the  note  should 
Nye       become  due  and  payable. 
Esute  of       I^  ^Ii^fG  ^88  any  fraud  in  passing  off  the  note,  or  if  it  was 
Manwell.    a  forgery,  or  wholly  void,   so  that  no  money   could  in  any 
event  be  had  thereon,  the  defendant  might  have  been  liable 
to  the  plaintiff  instanter,  but  not  in  an  action  counting  on  the 
guaranty.   The  judgment  of  the  county  court^is  therefore  re- 
versed. 


Philip  Y.  Manwell,  Administrator  of  the  Estate  of  Betset 
Nte,  t;.  The  Estate  of  Stephen  Manwell. 

The  certificate  of  the  clerk  of  the  proper  oiEce,  upon  a  deed,  that  the 
same  has  been  dalj  recorded,  is  sufiicient  to  entitle  it  to  be  used  as  evi- 
dence, and  the  effect  of  the  eyidence  is  not  defeated  by  producing  a  co- 
py of  sQch  record,  duly  certified,  showing  that  the  clerk  did  not 
correctly  record  the  deed,  especially  where  such  error  does  not  affect  the 
interest  of  the  person  against  whom  the  evidence  is  offered. 

Where  one  person,  in  terms,  leases  a  portion  of  an  entire  farm,  the  rent  to 
be  paid  in  a  specified  proportion  of  the  product  of  the  whole  farm,  the 
remaining  portion  being  the  property  of  the  lessee,  and  the  lessee  ez* 
pressly  stipulating  to  deliver  such  rent  at  a  time  and  place  named,  he 
must  sever  that  portion  of  the  products  which  constitutes  the  rent,  from 
the  mass,  or  he  will  be  liable  upon  his  contract  for  the  entire  sum. 

After  verdict  and  motion  in  arrest  of  judgment,  equivocal  terms  will  be  un- 
derstood in  that  sense  which  is  most  favorable  to  sustaining  the  verdict, 
if  equally  consistent  with  the  contract  and  circumstances  of  the  case. 

This  was  an  appeal  from  the  decision  of  commissioners 
appointed  by  the  probate  court  for  the  district  of  Chittenden 
to  examine  and  adjust  all  claims  against  the  estate  of  Stephen 
Manwell,  deceased,  allowing  a  claim  in  favor  of  Elias  Nye, 
and  Betsey,  his  wife,  against  said  estate.  After  the  entry  of 
the  appeal  in  the  county  court,  Elias  Nye  died  and  Betsey 
Nye  prosecuted  the  suit  as  survivor.  Before  the  trial  came 
on  in  the  county  court,  the  said  Betsey  died,  and  Philip  V. 
Manwell,  administrator  of  the  estate  of  the  said  Betsey, 
entered  and  prosecuted  the  suit    Dulcena  Manwell  was 
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administratrix  of  the  estate  of  the  said  Stephen,   deceased.  CHiTTSHDBiTf 
On  the  entry  of  the  appeal  in  the  county  court,  the  plain-       1842.^* 

tiflfs  filed  the  following  declaration. 

^  And  now  the  said  Elias  Nye  and  Betsey,  his  wife,  by  their 
Attorney,  come  and  declare  against  Dulcena  Manwell, 
of  Richmond,  in  the  county  of  Chittenden,  administra* 
trix  of  the  estate  of  Stephen  Manwell,  late  of  said  Rich- 
mond, deceased,  in  a  plea  of  covenant  broken,  for  that 
whereas,  heretofore,  to  wit,  on  the  25th  day  of  April,  A.  D. 
1828,  at  Richmond  aforesaid,  by  a  certain  indenture  then 
and  there  made  between  the  said  Betsey  ( who  was  then 
Betsey  Manwell,  a  feme  sole  )  of  the  one  part,  and  the  said 
Stephen  Manwell  (  who  was  then  in  life  )  of  the  other  part, 
the  counterpart  of  which  said  indenture,  sealed  with  the 
seal  of  the  said  Stephen,  the  said  Elias  and  Betsey  now 
bring  here  into  court,  the  date  whereof  is  the  day  and  year 
last  aforesaid,  the  said  Betsey  did  demise,  lease,  set  and  to 
farm  let  unto  the  said  Stephen,  during  her  natural  life,  her 
thirds,  or  third  part  of  the  estate  of  her  former  husband, 
Peter  Manwell,  late  of  said  Richmond,  deceased,  of  which 
he  the  said  Peter  died  seized  and  possessed,  (which  third 
is  situate  in  RichnM>nd)  which  the  said  Betsey  held  as  her 
dower  in  the  estate  of  the  said  Peter,  deceased ;  and  the 
said  Stephen  ( then  in  life  )  did  thereby  promise  and  agree 
to  and  with  the  said  Betsey  that  he  the  said  Stephen  would, 
and' that  his  executors  and  administrators  should,  keep  and 
improve  the  same  third  part  of  said  estate  of  the  said  Peter 
Manwell,  deceased,  which  she,  the  said  Betsey,  then  held  as 
her  dower  therein,  in  a  husband  like  manner,  and  keep  the 
fences  in  good  repair,  and  take  care  that  neither  the  fences 
nor  buildings  should  fall  to  decay  for  want  of  repairs,  and 
that  he,  the  said  Stephen,  would  deliver  to  the  said  Betsey 
one  sixth  part  of  all  the  produce  of  every  kind  raised  on  the 
said  third  part,  and  also  one  sixth  part  of  all  the  produce 
raised  on  the  other  two  thirds  of  said  estate,  of  which  the 
said  Peter  Manwell,  deceased,  died  seized,  and  of  which  the 
said  Stephen  was  then  seized  and  possessed,  to  be  deliverd 
yearly  as  follows,  the  hay  to  be  delivered  in  the  barn  at 
the  usual  haying  season ;  the  potatoes  and  other  garden 
sauce  to  be  delivered  in  the  cellar  at  the  usual  season  ;  the 
dder  and  apples  to  be  delivered  in  the  house  or  cellar,  or 
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CBiTTxirBB«,  <  wheresoever  she,  the  said  Betsey,  should  direct ;  the  grain 

1842.  '     *  of  all  kinds  to  be  delivered  in  the  half  bushel  at  the  usual 

.  ,   ,^  ^-    *  season  of  the  year,  fit  for  use,  and  the  flax  in  the  head,  well 

N/e       <  dressed.     And  the  said  Stephen  ( then  in  life  )  did  thereby 

Estate  of    '  further  agree  to  and  with  the  said  Betsey  that  he,  the  said 

Manw«li.    <  Stephen,  would  at  all  times  furnish  the  said  Betsey  with 

<  necessary  fire-wood,  and  water,  and  take  care  of  all  her  cat- 

'  tie,  horses  and  other  live  stock  or  creatures  and  see  that  all 

*  things  of  the  like  kiild  should  be  furnished  and  done,  as  by 

*  the  said  deed,  here  ready  in  court  to  be  produced,  will  more 

*  fully  appear. 

"  *  And'the  plaintiffs  aver  that  the  said  estate  of  which  the 

*  said  Peter  Man  well,  deceased,  died  seized,  consisted  of  his 
'  home  farm,  so  called,  containing  one  hundred  and  ninety- 
^  two  acres  of  land,  with  a  dwelling  house  and  out-buildings 

*  thereon,  and  was  situated  in  the  towns  of  Richmond  and 
'  Jericho,  in  said  county  of  Chittenden,  and  that  the  third 
'  part  thereof,  of  which  the  said  Betsey  was  then  and  there 
'  endowed  in  due  form  of  law,  is  described  as  follows,  viz  r 
(describing  the  land). 

*  And  the  plaintiffs  further  aver  that  afterwards  to  wit :  on 
'  the  same  25th  day  of  April,  1828,  at  Richmond  aforesaid, 
'  the  said  Stephen  ( then  in  life  )  by  virtue  of  said  demise, 

*  entered  into  and  upon  all  and  singular  the  said  demised 
'  premises,  with  the  appurtenances,  and  became  and  was 
'  possessed  thereof  for  the  said  term  so  to  him  thereof  grant- 

*  ed  as  aforesaid. 

'  And  the  plaintiffs  further  aver  that  from  and  after  the 

*  said  25th  day  of  April,  1828,  the  said  sixth  part  of  the  said 
'  land  of  which  the  said  Betsey  was  seized  and  possessed  as 
'  tenant  in  dower  as  aforesaid  yielded  annually,  and  there 
'  was  annually  during  the  time  from  the  said  25th  day  of 
'  April,  1828,  to  the  2d  day  of  March,  1837,  (on  which  2d 
'day  of  March,  1837,  the  said  Stephen  died  at  Richmond) 
'  raised  on  said  sixtii  part  of  said  land,  great  crops  and  large 
^  quantities  of  produce,  to  wit :  (  describing  the  produce  so 
'  raised,)  and  that  the  value  of  the  one  sixth  part  of  the  year- 
'  ly  product  of  said  land  so  set  out  as  the  dower  of  the  said 

" '  Betsey,  as  aforesaid,  was  not  less  than  fifty  dollars  for  each 

*  and  every  year,  during  all  of  said  term. 

^  And  the  plaintiffs,  further  aver  that  the  remaining  two 
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<  Ihirds  of  the  said  land  of  which  the  said  Peter  Man  well  de-  CntTsvoBv, 
'  ceased,  died  seized,  and  of  which  the  said  Stephen  ( then       iSJ?'* 

<  in  life  )  to  wit,  on  the  25th  day  of  April  1828,  was  then  Adm'r.ofHw 
^  possessed,  produced  and  yielded  annually  from  the  said  2&th         v. 

'  day  of  April,  1828,  to  the  said  second  day  of  March,  1837,     ]^^^ 

*  the  day  of  the  death  of  the  said  Stephen,  and  during  all 

*  said  time  there  was  annually  raised  from  the  said  ranMUniag 
'  two  thirds  of  said  land,  of  which  the  said  Peter  Manwell,  de- 
^  ceased  died  seized,  great  crops  and  laige  quantities  of  pro* 

*  duce,  to  wit :  (  describing  the  produce, )  and  that  the  ?al* 
'  ue  of  one  sixth  part  of  the  yearly  product  of  said  two  thirds 
'  of  the  said  land  of  which  the  said  Peter,  deceased,  died  seis- 
'  ed,  and  of  which  the  said  Stephen  ( then  in  life  but  since 
^  deceased  )  was  then  possessed,  during  all  of  said  time  from 

<  the  said  2&th  day  of  April,  1828,  to  the  said  second  day  of 

*  March,  1837,  was  not  less  than  one  hundred  and  fifty  dol- 
'  lars  for  each  and  every  year  of  said  term/ 

The  plaintiffs  also  averred  the  intermarriage  of  the  said 
Betsey  with  the  said  Elias,  and  assigned  breaches  of  the  co« 
venant  as  follows. 

^  And  although  the  said  Betsey  hath  dways  before  her  in*- 
'  termarriage  with  the  said  Elias,  at  all  times,  from  the  time  ^ 

<  of  making  said  indenture  to  the  time  of  her  intermarriage 
'  with  the  said  Elias,  and  although  the  said  Elias  and  Betsey 
'  have  at  all  times  since  the  marriage  of  the  said  Betsey  to  the 
'  said  Elias,  hitherto  well  and  truly  performed,  fulfilled,  and 

*  kept  all  things  in  the  said  indenture  by  her  the  said  Betsey 
'  on  her  part  to  be  performed,  according  to  the  tenor  and  ef* 
'  feet,  true  intent  and  meaning  of  the  said  indenture,  to  wit, 
'  at  Richmond  aforesaid,  yet,  protesting  that  the  said  Stephen 

*  Manwell  did  not  in  his  life  time  perform,  fulfil,  or  keep  any 
'  thing  in  said  indenture  contained,  on  his  part  and  beimif  to 

<  be  performed,  fulfilled  and  kept,  and  that  the  said  admiois- 
'  tratriz  since  the  death  of  the  said  Stephen  hath  not  kept, 

*  performed  and  fulfilled,  any  thing  in  said  indenture  contain- 
'  ed,  on  the  part  of  him  the  said  Stepheii  to  be  performed, 
'  fulfilled  and  kept,  according  to  the  tenor  and  effect,  true  in- 

*  tent  and  meaning  thereof,  the  said  Betsey  and  Elias  say 
'  that  after  the  making  of  the  said  indenture  and  during  the 
'  term  thereby  granted,  to  wit,  on  the  1st  day  of  MarcJb,  1888, 
^  at  Richmond  afoiesaid,  there  was  .due  to  the  -Sjaid  Elias  and 

Vol.  IV.  w.  r.  iv.  3 
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CHiTTBffDER,  <  BeiBBj  the  whole  of  the  sixth  part  of  the  yearly  product 

^184^^*     *  oi*  produce  of  the  said  third  of  the  said  land,  of  which 

Adm'r  of  Nye  *  ^^^  ^^  Peter,  deceased,  died  seized,  which  was  set  out 

9.         *-  to  the  said  Betsey  as  her  dower  in  said  estate,  and  one 

MwweU.    ^  ^^^  P^>^  ^  ^^  yearly  product  or  produce  of  the  remaining 

^  two  thirdsof  said  landyof  which  the  said  Peter,  deceased,  died 

'  seized  of  each  and  every  jrear  during  said  term  from  the  said 

'  25th  day  of  April  1828,  to  the  said  first  day  of  March  1837. 

*  And  so  the  said  plaintiffs  say  that   the  said  Stephen,  al- 

'  though  often  requested,  drd  not  in  his  Rfettme  keep  his 

*  said  covenant  so  by  htm  made  as  aforesaid,  but  refused  so  to 
^  do,  and  that  the  said  Dulcena,  administratrix  as  aforesafd, 

*  hath  not,  since  the  death  of  the  said  Stephen,  kept  the  said 
'  covenant  so  by  him,  the  said  Stephen,  made  as  aforesaid, 
<  though  requested,  bat  hath  broken  the  same,  and  to  keep 
'  the  same  with  the  said  Betsey  hath  httherto  wholly  neglect- 
^  ed  and  refused,  and  still  doth   neglect  and  refuse,  to  the 

*  damage  of  the  plaintiffs,  as  they  say,  the  sum  of  one  thousand 
'  dollars.* 

The  defendant  pleaded,  first,  turn  eatfadum,  and,  second- 
ly, *  that  the  said  Stephen  Manwell,  in  his  lifetime,  paid  to 

*  the  said  Betsey  the  full  amount  of  said  rent  in  said  lease 
^  specified  by  him  to  be  paid,  in  manner  and  form  as  therein 
^  covenanted,  to  wit,  at  Richmond  aforesaid,  at  the  said  times 
^  therein  set  for  the  payment  thereof,  and  then  and  there 
^  performed  fully  and  completely  all  other  covenants  in  and 

*  by  said  lease  by  the  said  Stephen  to  be  performed,'  conclud- 
ing with  a  verification.  This  plea  was  traversed  and  issires 
were  joined  to  the  country. 

On  the  trial  in  the  county  court  the  plaintiff  introduced 
the  lease  declared  upon,  and,  from  the  certificate  thereon, 
made  by  the  town  clerk  of  Richmond,  it  appeared  to  have 
been  recorded  in  the  town  clerk's  office  in  Richmond  cm  the 
12th  of  May  1828.  There  were  two  subscribing  witnesses 
to  the  lease,  and  it  was  acknowledged  by  both  the  lessor  and 
lessee  before  a  justice  of  the  peace.  The  defendant  object- 
ed to  the  admission  of  the  lease  upon  the  ground  that  it  had 
not  been  recorded,  and  showed  a  certified  copy,  from  the 
town  clerks's  office  in  Richmond,  of  a  different  lease  of  the 
same  date.  In  the  lease  offered  by  the  plaintiff,  the  defen- 
dant's intestate  covenanted  to  deliver  one  sisUk  part  of  the 
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produce  raised  on  the  land  of  the  lessor,  and,  in  the  copy,  he  Chittsvpsv, 
covenanted  to  deliver  one  third  part  of  such  produce.     In    *^'iib4^* 
all  other  respects  the  lease  and  copy  were  alike.  77^    TIJ"" 

The  court  overruled  the  objection  and  admitted  the  lease.  v. 
The  plaintiff  then  introduced  evidence  tending  to  prove  the  Maoweuf 
value  of  the  several  kinds  of  produce,  which  were  by  said 
lease  to  be  rendered  annually  by  the  lessee  as  rent.  It  was 
admitted,  by  the  plaintiff,  that  the  rent  of  the  first  year  had 
been  paid.  The  plaintiff's  witnesses  testified  that  the  sever- 
al kinds  of  produce  mentioned  in  said  lease,  to  wit,  the  hay, 
potatoes,  garden  vegetables,  cider,  apples,  grain,  &c.,  were  an- 
nually placed  by  the  lessee,  in  the  places  and  1>uilding8  speci* 
fied  in  said  lease,  but  without  setting  apart  any  portion 
thereof  for  the  lessor,  and  that  for  two  or  more  years  the 
plaintiff  had  stock  of  her  own,  to  which  some  portion  of 
the  hay  and  grain  were  foddered  out.  Upon  this  evidence 
the  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury  that  if  they  believed,  from  the  evidence  in  the  case, 
that  the  said  Manwell  in  his  lifetime  had  annually  delivered 
or  placed  the  produce,  which  he  was  annually  to  return  as 
rent,  into  the  specific  places  mentioned  in  said  lease,  it 
was  a  compliance  with,  or  fulfilment  of,  the  covenant  in  the 
lease,  without  any  designation  of  the  lessor's  portion  thereof, 
and  that  if  afterwards  the  said  Stephen  Manwell  foddered  or 
used  more  than  his  share,  that  would  be  a  matter  of  account- 
ing between  the  parties,  and  not  a  breach  of  the  covenant.  But 
the  court  neglected  so  to  charge  the  jury,  and  did  charge 
them,  among  other  things,  to  find  the  value  of  the  crops 
mentioned  in  said  lease,  which  were  to  be  delivered  by  the 
said  Manwell,  deduct  such  payments  as  had  been  made,  if 
any,  and  what  had  been  consumed  by  the  plaintiff's  stock, 
and  return  their  verdict  for  the  balance.  The  jury  returned 
a  verdict  for  the  plaintiffs,  and  the  defendant  excepted  to 
the  decisions  and  chaige  of  the  county  court. 

The  defendant  then  moved  in  arrest  of  judgment  for  the 
insuflSciency  of  the  declaration,  which  motion  the  county  court 
overruled,  and  to  this  decision,  also,  the  defendant  excepted. 

JV.  P.  BrtggB  and  A.  Peck,  for  defendant. 
Covenants  are  to  be  construed  according  to  their  spirit  and 
intent.    6  Johns.  E.  49.    3  Dane's  Dig.  576. 
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CBiTTsitDBir,     1.  Was  it  the  intent  of  the  parties  to  this  lease  that  there 
lidis?''     should  be  a  severance  of  the  crops  at  the  harvesting  ? 

Adin'r  of  Ny«  ^  ^^7  ^'^P  ^^^^"^^  ^  justly  and  equitably  divided  in 
9'  the  haying  season  (  which  is  the  time  intended  by  the  lease 
Maawell.  f^T^  putting  it  in  the  barn  )  for  reasons  well  known  to  intelli- 
gent farmers.  Hay  is  of  different  qualities,  and  that  even 
upon  the  same  acre  of  meadow,  and  cannot  all  be  cured 
alike  in  the  meadow.  And  hence  it  must  have  been  the  in- 
tention to  gather  the  whole  crop  into  the  barn,  and  then  at 
the  proper  season  to  divide  by  weighing  or  admeasurement, 
or  else  by  graduating  the  stock  to  their  respective  propor- 
tions. 

Judging  from  the  whole  lease,  this  last  method  would 
seem  to  have  been  the  one  intended,  because  the  lessee  cov- 
enants to  <'  water  and  take  care  of  all  her  cattle,  horses,"  &c. 

There  was  manifest  error  in  the  court  below  in  direct- 
ing the  jury,  as  matter  of  law,  to  give  damages  for  the  apples 
and  cider,  when  the  case  shows  no  evidence  tending  to  prove 
that  they  were  not  delivered  in  strict  accordance  with  the 
wishes  of  the  lessor.  Yet  the  jury  were  told  to  find  the  val- 
ue of  the  whole  crops,  and  return  a  verdict  for  the  balance. 

The  construction,  assumed  by  the  court  below,  involves 
also  this  further  difficulty.  Here  was  an  eight  years  occupation 
of  the  premises,  and  suppose  there  had  been  annually  a  sever- 
ance and  specific  deposit  of  the  lessor's  portion  of  the 
crops  but  no  taking  away  by  her.  Then  the  lessor  must 
perform  an  impossibility,  or  be  liable  for  a  breach  of  cove- 
nant, because  the  literal  construction  of  the  lease  holds  him  to 
deposit  in  "  the  barn"  although  ^^  the  barn  "  could  not  con- 
tain the  fourth  part. 

We  say,  therefore,  that  the  delivery  of  the  crops,  in  the 
places  designated  by  the  lease,  was  a  satisfaction  of  the  cov- 
enants, and  that  without  a  severance  of  them  from  the  les- 
sor's portion,  because  we  insist  that  such  delivery,  ipsofado^ 
vested  the  title  to  the  one  third  and  one  sixth  portions  there- 
of in  the  lessor,  and  made  them  liable  to  attachment  by  her 
creditors  for  the  reason  that  here  was  a  mere  hiring  upon 
shares,  subject  to  the  mutations  of  the  seasons,  and  to  be 
paid  in  specie. 

The  rules  of  law,  applicable  to  notes  or  contracts  paya- 
ble in  spedfic  articles,  can  have  no  bearing  in  the  construe- 


OP  THE  STATE  OP  VERMONT.  21 

tion  of  these  covenants,  because  here   the  parties  were  ten-  Chittsudsi?, 
ants  in  common  of  the  crops  from  the  moment  of  their  germin-      ^idia?^* 
ation  in  the  earth,  and  both  parties  must  join  in  a  suit  for  an  J^^,    7ir~ 
injury  to  or  destruction  of  them,  and  nothing  but  a  delivery  ^      «. 
of  the  identical  crops  would  satisfy  the  covenants.    8  Dane's    ManweH. 
Dig.  471. 

If  the  court  are  in  doubt  as  to  what  was  the  real  in- 
tention of  the  parties  in  these  covenants,  they  will  be  reliev- 
ed by  the  construction  which  the  parties  themselves  have  put 
upon  them.  The  case  shows  an  eight  years  occupation  and 
entire  satisfaction  for  the  first  year,  and  an  acquiescence  by 
the  lessor  in  the  mode  of  delivery  by  putting  her  stock  there  to 
be  foddered  for  two  subsequent  years,  or  at  least  a  waiver  of 
the  breach  if  there  was  one.     Cook  v.  Boothy  Cowper  819. 

2.  The  judgment  ought  to  have  been  arrested  for  the  in- 
sufficiency of  the  declaration,  as  no  breach  is  alleged.  The 
non-delivery  of  the  crops,  should  have  been  averred.  The 
formal  conclusion  ^'  and  so  the  said  Stephen  did  not  keep  his 
said  covenants"  is  only  alleged  as  an  inference  from  what 
precedeSy  and  is  unnecessary  and  inoperative.  Gordon  v. 
Kennedy^  2  Binn.  287.  Hob.  198,  283.  Hambletonv. 
Veere,  2Saund.  R.  169. 

Nothing  is  presumed  after  verdict  but  what  is  alleged. 
If  the  fact  omitted  is  necessarily  included  in,  or  forms  a  well 
known  ingredient  of  the  main  factor  proposition  alleged,  the 
defect  may  be  cured  by  verdict.  In  this  case  there  is  no 
general  allegation  that  necessarily  includes  the  fact  omitted, 
to  wit,  that  the  lessee  did  not  deposit  the  crops  as  stipula- 
ted in  the  covenant.  The  most  that  can  be  claimed  is  that 
the  fact  alleged,  to  wit,  that  a  sum  was  due  on  the  covenant, 
is  an  inference  from  the  fact  omitted,  and  which  ought  to 
have  been  alleged ;  but,  as  it  is  an  inference  from  the  whole 
declaration,  if  the  verdict  cures  this  defect,  it  would  equally 
cure  an  omission  to  set  forth  the  covenant,  and  therefore  dis- 
penses with  the  whole  declaration.  Hazleton  v.  Weare,  8 
Vt.  R.  480.  Harding  v.  Cragiey  8  Vt.  R.  501.  WHght 
v.  Clements,  5  Com.  L.  858.  Gordon  v.  Kennedy,  2  Binn. 
287.  Hanibleton  v.  Veere,  2  Saund.  R.  169.  A  demand 
for  a  severance  of  the  crops  ought  to  have  been  alleged  and 
proved. 
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CmTTKNDSH,      Wm.  Weston  and  D.  A.  SmaUey,  for  plaintiff. 
^^Tm^'         I.  The  lease,  offered  in  evidence  by  the  plaintiff,  was  pro- 
,  ^j.jj  ^  perly  admitted  by  the  court  below.     It  was  signed  by  the 
V.         parties,  witnessed,  acknowledged  and  recorded  in  the  town 
MttQweiif    clerk's  office,  agreeably  lo  the  statute  provisions.     The  par- 
ties to  the  lease  would  have  been  bound  by  it  if  it  had  not 
been  recorded. 

The  copy  of  a  different  lease,  of  the  same  date,  offered  by 
the  defendant  had  no  tendency  to  disprove  the  lease  offered 
by  the  plaintiff; — much  less  did  it  furnish  a  pretext  for  ex- 
cluding the  latter  from  the  jury. 

II.  The  charge  of  the  court  was  clearly  correct 

The  defendant's  intestate  covenanted,  in  effect,  to  pay  the 
rent  of  the  farm  in  one  sixth  part  of  the  produce  raised  upon 
it.  The  harvesting  of  the  crops  and  putting  them  into  the 
barns  and  store-houses  was  not  a  payment  of  the  rent. 

A  contract  to  deliver  one  sixth  part  of  the  crops  implies 
that  there  must  be  a  severance,  before  there  can  be  a  pay- 
ment. 

If  the  plaintiff's  intestate  neglected  to  demand  payment, 
as  the  rents  from  time  to  time  became  due,  and  the  defen- 
dant's intestate  desired  to  discharge  himself  from  his  liabili- 
ties upon  his  covenant,  he  should  have  set  apart  the  widow's 
portion.  He  would  then  have  become  bailee  of  the  widow. 
Instead  of  doing  this,  he  used  the  whole  produce  of  the  farm 
himself. 

A  contract  to  pay  or  deliver  specific  articles,  at  a  stated 
time  and  place,  must  be  discharged  by  setting  apart,  or  ten- 
dering the  articles  at  the  time  and  place  specified.  A  mere 
readiness  or  willingness  to  do  so  is  insufficient.  Barney  v. 
Blissy  et  al,  I  Chip.  R.  399.  McConneU  v.  HaU,  Bray  ton, 
227. 

III.  The  motion  in  arrest  is  founded  upon  a  supposed  de- 
fect in  assigning  the  breaches  of  the  covenant  to  pay  rent. 

We  contend  that  the  assignment  substantially  negatives 
the  words  or  effect  of  the  covenant,  and  this  is  sufficient.  I 
Ch.  PI.  326. 

But  if  the  assignment  is  defective,  the  defendant  should 
have  demurred  specially.  Instead  of  doing  so  he  has  plead- 
ed a  performance  of  the  covenants,  and  issue  was  joined  up^- 
on  that  plea. 
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It  is  evident,  from  the  case,  that  the  jury,  under  the  charge  Cbittshdeit, 
of  the  court,  from  proper  evidence,  found  that  the  defen-      7842^' 
dant's  intestate  had  not  kept  his  covenants  and  that  the  rent  Adm'r  fN 
sued  for  had  not  been  paid ; — ^Hence,  the  defect,  if  any  ex-         e. 
isted,  was  cured  by  the  verdict.     1  Ch.  PI.  403,  and  cases    ^^^^11. 
cited  in  note  4.     4  Mod.  188.     1  Saund.  R.  228,  a.  note  1. 
Ward  v.  Harris,  2B.  &T.  265.  Bemia  v.  Faxorij  4  Mass. 
263.     Thomas  v.  Roosa,  7  Johns.  R.  461  &  note.    Bliss 
fy  Arnold  v.  Legget  et  al.,  8  Vt.  R.  252. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — ^It  is  true  that  a  deed  of  land,  to  be  admit" 
ted  as  evidence,  even  in  a  suit  between  the  parties,  if  proved 
only  by  the  acknowledgment  of  the  grantor,  roust  be  first  re- 
corded. But  when  the  clerk  of  the  proper  office  has  duly 
certified,  upon  the  deed,  that  it  has  been  properly  recorded, 
we  do  not  think  the  efiect  of  the  evidence  can  be  defeated 
by  showing  a  mistake  in  the  record,  certainly  not,  where  that 
mistake  does  not  affect  the  interest  of  the  person,  against  ^ 
whom  the  evidence  is  offered. 

We  think  that,  by  the  terms  of  the  contract,  the  defendant 
did  assume  the  obligation  of  severing  the  plaintiff's  portion 
of  the  products  of  the  farm.  This  depends  upon  the  terms 
of  the  contract.  In  the  ordinary  case  of  letting  a  farm  for  a 
share  of  the  crops,  both  parties  may  be  equally  bound  to  make 
the  severance ;  but  where^  as  in  the  present  case,  the  lessee 
undertakes  to  ^'  deliver'^  the  lessor's  portion  in  specified  pla- 
ces, he  is  bound  to  the  same  extent  he  would  be  in  ordinary 
cases  of  contracts  payable  in  similar  commodities.  And  not 
having  done  all  that  his  contract  required  him  to  do,  at  the 
proper  time  and  place,  he  is  now  liable  for  that  default.  The 
case  is  not  in  principle  any  different  from  that  otBrainard  8f 
Newton  v.  Burton  et  al,  5  Vt.  R.  97.  It  was  there  held 
that  the  lessor  had  no  interest  in  the  crops,  until  "  after  de* 
livery J^'  And  it  is  obvious  here,  that  the  defendant  did  bind 
himself  to  the  delivery,  and  until  that  he  had  not  performed 
his  contract.  To  deliver  to  the  plaintiff  one  sixth  part  of 
the  crops,  means  something  more  than  to  deposit  the  whole 
crop  in  the  specified  place.  The  plaintiff's  portion  must  be 
secured.  For  it  does  not  appear  that  the  plaintifi*  had  any 
control  over  the  land,  or  any  property  in  the  crops,  until 
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Chittevdem,  they  were  reified,  and  her  portion  "  delivered.'^     She  had  no 

"^'^1842.^'     intereBt  whatever  in  (wo  thirds  of  the  land  upon  which  the 

,   ,^  ^    crop  was  to  be  raised.    It  was  a  letting  of  the  land  and 

Ny«        the  rent  to  be  paid  in  this  particular  manner.    Such  are  the 

Ettateof     ^^7  terms  df  the  contract 

Manwell.  Xhe  motion  in  arrest  of  judgment  was  correctly '  over- 
ruled. It  seems,  from  the  argument  at  the  bar,  to  have 
gone  mainly  upon  the  ground  that  there  was  no  sufficient 
breach  of  the  contract  alleged  in  the  declaration.  But  we 
think  the  allegation  that  the  nine  years  rent,  declared  for, 
was  due  at  the  commencement  of  the  action,  shows  a  suffi- 
cient breach  of  the  contract,  at  least  after  verdict.  The  term 
due  in  its  usual  acceptation  signifies,  not  only  that  the  time 
of  payl^ent  has  expired,  but  that  the  debt  is  unpaid.  And 
if  the  term  were  equivocal,  even,  it  should,  after  verdict,  be 
understood  in  that  sense  which  will  sustain  the  verdict,  rather 
than  the  other,  if  it  will  as  well  comport  with  the  coo- 
text  and  circumstances  of  the  case,  which  will  not  be  denied 
in  the  present  case.  We  have  not  been  able  to  see  that  the 
breach  alleged,  according  to  this  construction  of  the  terms 
used,  is  broader  than  the  contract,  as  set  forth  in  the  declar- 
ation. The  one  is,  we  think,  co-extensive  with  the  other. 
The  declaration,  all  along,  goes  for  the  whole  rent  accru- 
ing from  the  date  of  the  contract  until  the  death  of  the  de- 
fendant's intestate,  which  is  about  nine  years,  and  the  breach 
alleged  is  that  on  the  first  day  of  March,  1838,  there  was  due 
to  the  plaintiff  the  rent  accruing  from  the  35th  April  1828 
to  the  1st  day  of  March  1837.  In  a  former  part  of  the  de- 
claration it  is  allied  that  defendant  deceased  on  the  second 
day  of  March  18^. 

Judgment  affirmed. 
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Ha&rt  B.  Hatch  v.  Wm.  Hyde  and  Wm.  S.  Hycrk. 


CniTTBVDBS, 

1642. 
Hatch 


A  plea  in  bar  which  aets  up  a  parol  agreement,  made  at  the  same  time       Hyf^a. 
when  a  note,  abeolate  upon  ita  iaoe,  waa  given,  thai  it  abonld  only  be 
payable  npon  a  eontingency,  ia  innfidttU  to  bar  an  action  on  the  note. 

.A  plea  in  bar  which  denies  the  original  cause  of  action,  aa  a  want  of  con- 
sideration, amounts  to  the  general  issue,  and  is  ill  on  special  demurrer. 

Assumpsit,  on  a  promissory  note.  The  defendant  plead- 
ed nan  assumpsit  and  a  special  plea  in  bar,  which  special 
plea  was,  in  substance,  as  follows : 

'  That  the  aforesaid  note,  on  which  said  action  is  brought, 

*  was  given  for  a  certain  horse  then  and  there  sold  by  the 
^  plaintiff  to  the  defendants,  and  on  no  other  consideration 

*  whatsoever  ;   and  that  said  horse,  being  at  that  time  lame 

*  and  otherwise  diseased,  and  it  being  uncertain  whether  he 
'  would  again  become  sound,  or  would  become  useless    or 

*  die,  by  reason  of  said  lameness  or  disease,  it  was  then  and 

*  there  verbally  agreed,  to  wit,  on  the  same  day  and  year  on 
^  which  said  note  was  given,  and  at  the  same  place,  that  if 
« the  said  horse  should,  in  consequence  of  said  lameness  or 

*  disease,  become  useless  or  die,  the  note  should  not  be'col- 

*  lectable  or  collected,  but  should  be  discharged,  as  the  con- 
'  sideration  for  which  said  note  was  given  would,  in  such 

*  case,  have  failed.     And  the  defendants  aver  that  said  horse 

*  afterwards,  to  wit,  at  Burlington  in  the  county  of  Chitten- 
'den,  on  the  first  day  of  January,  1839,  did  die  by  reason 
'of  said  lameness  and  disease,  of  all  which  the  plaintiff  af- 

*  terwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
«  Burlington  aforesaid,  had  notice,'  concluding  with  a  verifi- 
cation. 

The  plaintiff  demurred  specially  to  the  special  plea,  and 

assigned  the  following  causes  of  demurrer  : 

*  That  no  sufficient,  certain  and  legal  consideration  is,  in 
'  said  plea,  alleged  for  said  agreement  that  said  note  should 
'  not  be  collected,  if  said  horse  should  become  useless  or 

*  die ;   nor  is  it  directly  or  particularly  alleged  by  or  be- 

*  tween  whom  such  agreement  was  made  ;  nor  is  it  directly 
'  and  positively  alleged  that  the  plaintiff  promised  that  said 

Vol*  mv.  w.  b.  iv.  4 
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CbiTTiiiDft*,  <  note  should  not  be  collected,  or  that  it  should  be  discharge 

1id4^?^'     '  ^d  ;  that  the  object  and  tendency  of  said  plea  is  to  change 

U^^^l^       <  the  absolute  promise  of  the  defendants,  contained  in  said 

*•         '  note,  to  a  propaise  conditional,  by  the  introduction  of  parol 

*  evidence,  or  evidence  ezirinfic  of  said  note  ;  that  it  does 

^  not  appear  in  and  by  said  plea  when  and  where  said  horse 

'  died,  or  became  useless,  whether  before  or  since  the  com- 

'  mencement  of  this  suit ;  that  said  plea  amounts  to  the 

'  general  issue,  and  is  in  other  respects  informal,  uncertain, 

'  and  insufficient.' 

The  county  court  decided  that  the  special  plea  was  in- 
sufficient, and  the  defendants  excepted  to  the  decision. 

JUen  Sf  Piatt,  for  defendants. 

I.  The  defendants  contend  that  it  was  competent  for 
them  to  show  by  parol  evidence  the  contract  set  up  in  the 
plea  in  bar  of  the  plaintiff's  action.  3  Stark.  Ev.  1049. 
This  principle  is  fully  sustained  in  Saunders  v.  HowBy  I. 
Chip*  Rep.  363;  and  it  is  recognized  in  3  Stark.  Ev. 
1003,  (n.  8.) 

II.  The  consideration  for  which  the  note  was  given  had 
wholly  failed.  The  consideration  for  the  note  was  a  sound 
horse,  but  the  horse  proved  to  be  unsound  and  worthless. 
No  consideration  had  therefore  passed  for  the  note. 

In  point  of  pleading,  that  which  would  give  the  action  of 
assumpsit  to  recover  track  money  when  the  consideration  had 
failed,  would  be  a  good  defence  against  a  note  where  the 
consideration  for  which  it  was  given  had  failed. 

So,  as  is  always  the  case,  where  the  vendor  warrants  the 
title  of  the  property  he  sells,  if  the  title  wholly  fails,  such 
failure  may  always  be  given  in  evidence  to  defeat  a  recovery 
on  a  note  given  for  the  property. 

The  note  is  for  value  received,  which  is  prima  fade  evi- 
dence only,  for  the  payee,  but  subject  to  explanation  on  the 
other  side.  The  explanation  has  been  made.  The  consid- 
eration was  to  be  a  sound  horse,  but  if  worthless  the  parties 
understood  the  consideration  would  then  have  failed. 

III.  This  matter  is  properly  pleaded  in  bar.  1  Chit.  PI. 
497,  47^.  Defendant  is  at  liberty  to  plead  '^  want  of  suffi- 
cient consideration,"  although  the  same  may  be  given  in 
evidence  under  the  general  ivie. 
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tfyi€  if  P^ekj  for  pMlltiff.  Cmv^M»p^w^ 

I.  The  plea  ki  tmd  as  li  ndw  to  convert  Ihe  ebioliita    "^^^ 
promise  of  tbe  defuldant  into  a  ooaditkinal  ppemiaei  bf      jj^^ 
parol  evidence.  ?• 

The  (rfea  doee  not  set  fofth  a  subsequent  a^peeeieitt  '^^ 
founded  on  a  new  considetation^  but  rests  on  a  promise  cod* 
tempomneoos  with  the  execution  of  the  note,  and  pareel  of 
tbe  same  contract,  and,  Ihereforei  eomes  within  the  rale  that 
parol  evidence  is  not  admissible  to  add  to,  vary  or  axplafai 
a  written  contmot.  Bmiky  v.  Butdky^  8  Vt.  R.  343  and 
haaea  v.  JEXMns,  11  Vt«  &.  619,  go  fanber  than  ie  oecessa* 
rj  in  this  ease,  as  there  the  property  was  9tAmqtunilif 
retnrned,  in  porsaanee  of  the  pared  agreement,  which  was 
urged  as  a  payment  of  the  note*  Ased  v.  ffoed,  0  ¥t^ 
R.  285. 

9.  The  only  way  for  the  plaintiff  to  avail  bimsdir  of  Um 
rule  of  law,  in  the  present  case,  is  by  demurrer,  as  k  tnt^ 
verse  of  the  plea  would  be  a  waiver  of  the  biw.  BmtMjf  v» 
BUm  et  al,  2  Aik.  R.  60.  N&yes  v.  Aam,  6  Vt.  R.  6291 
If  the  agreement  set  forth  in  the  plea  is  aet  a  part  of.  tb6 
original  contract  and  made  at  the  sariie  tim^,  it  is  void  for 
want  of  consideration,  a4  no  oonsideraikHi  ia  aHeged  in  the 
plea. 

3.  The  plea  was  bad  for  not  alleging  that  the  promise  set 
up  was  in  eannderatian  of  the  making  of  the  note,  it  being 
only  allied  that  said  promise  was  made  at  the  same  time* 
It  is  bad  for  other  causes  set  down  in  the  special  demurrer, 
and  if  good  in  substance,  amounts  to  the  general  issue.  It, 
in  effect,  denies  the  contract  declared  on,  by  setting  up  a 
different  one. 

The  opinion  of  the  court  was  ddlivered  by 
Bennett,  J. — ^The  plea  in  bar  sets  up  a  parol  agree^d^l 
contemporaneous  with  the  giving  of  the  note,  and  inoonsis* 
tent  with  the  one  expressed  in  the  note.  The  horse,  though 
kme  and  diseased,  was  dearly  a  sulBdiefrt  jsonsideratian  for 
the  note,  and  no  fraud  is  proiended.  Tbe  ndle  then,  bemg 
upon  safieieM  eoHSideratibn,  and  abselttte  apoa  the  faw^  of 
it,  oa«not,  by  pamt  evidence,  tie  coirverteil  into  eve  payabte 
upon  ai^ontingmey.  BMttey  v.  BrMeg^  8Y«.  R^Mft.^ 
bmoM  V.  £HbsfM,  11  Vt.  R.  61».  Atf  tbe  ^igBdesmril,  <sH  a^ 


Beach. 
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CHiTTxirBxir,  in  the  plea  in  bar,  if  made  upon  suificient  consideration,  can^* 
*^'?842T*  not  control  the  note,  it  is  impossible  that  it  should  furnish 
^  .  good  matter  to  plead  in  bar.  The  right  of  action,  establish*^ 
v.^  ed  by  the  note,  cannot  be  destroyed  by  setting  up  an  oppos- 
ing agreement  which,  by  the  rules  of  evidence,  cannot  be 
proved.  The  plea  then  vras  properly  met  by  a  demurrer.  If 
it  had  been  traversed  and  issue  joined,  it  m%bt  have  been 
a  question  whether  the  rule  of  evidence,  excluding  parol^ 
might  not  have  been  waived. 

If  the  facts  set  up  in  the  plea  go  to  defeat  the  note,  as  ha&r 
been  aigued,  for  want  of  consideration,  they  would  have  avail- 
ed the  party  under  the  general  issue.  Though  it  is  true  that 
some  matters  which  may  be  given  in  evidence  under  the 
general  issue,  in  assumpsit,  may  also  be  pleaded  in  bar,  yet  it 
is  not  such  matter  as  goes  to  deny  the  original  cause  of  ac* 
tion.  The  consideration  is  of  the  very  essence  and  founda- 
tion of  the  promise,  and  a  plea,  in  effect,  denying  the  con- 
sideration amounts  to  the  general  issue,  and  is,  for  this  cause, 
ill,  on  special  demurrer.  PMtr^.  Stanley y  1  D.  Chip.  R. 
S43.  Gould's  PI.  334,  Sec.  56.  This  is  made  one  ground 
of  demurrer.    The  plea  cannot  be  sustained. 

The  judgment  of  the  county  court  is  affirmed* 


\i 


Robert  Beach  t;.  Thaodeus  L.  Beach. 

A  tmiiee  may  recover,  in  ejeclment,  mgainst  his  cutui  qtu  trust. 

A  jury  will  not  be  directed  to  presiune  a  conToyance  wkere  the  trustee 

could  not  be  authorized  to  convey,  or  where  it  was  evidently  intended 

that  the  legal  estate  should  remain  in  the  trustee. 

EjKCTifENT  for  fifty  acres  of  land  in  Hinesbargfa*  Plea 
not  guilty,  and  issue  to  the  country. 

On  the  trial  in  the  county  court,  the  plaintiff*,  to  maiatun 
the  issue  on  his  part,  introduced  a  deed  from  the  original  pro- 
prietor and  other  deeds,  tending  to  prove  a  good  and  suf- 
fioent  title  in  the  plaintiff  to  the  lot  in  question,  and  it  was 
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that  the  defendant  was  and  bad  been  in  possession  Chittbhdxv, 
of  the  land  from  the  time  the  plaintiff  took  his  deed  of  the  ^Te4±^ 
premises,  which  was  something  over  fourteen  years  before  the  Beach 
commencement  of  the  soit,  and  it  was  not  pretended  by  the  v. 
plaintiff  that  he  had -ever  claimed  or  received  any  rent  of  the  ^ 
defendant.  The  defendant,  to  maintain  the  issue  on  his  part| 
offered  to  prove,  by  parol,  that  when  the  deed  of  the  lot 
was  taken  by  the  plaintiff,  it  was  taken  in  trust  for  the  de- 
fendant ;  that  the  consideration  paid  for  the  land  was  seven 
hundred  dolhtrs ;  that  one  John  Beach,  the  father  of  the 
parties  to  this  suit,  paid  something  over  six  hundred  dollars  of 
the  purchase  money  of  the  land  in  question,  and  that  this  de* 
fendant  paid  the  residue ;  that,  at  the  time  of  the  purchase, 
it  was  mutually  agreed  between  the  said  John  Beach,  the  fa- 
ther, and  the  said  Robert  and  this  defendant,  that  the  plain- 
tiff should  take  the  title  to  the  lot  in  question  as  the  mere 
trustee,  and  for  the  sole  use  and  benefit  of  this  defendant ; 
that,  under  that  agreement,  the  plaintiff  took  the  title  and  this 
defendant  went  into  possession,  and  has  ever  since  enjoyed 
the  rents  and  profits  of  the  land  ;  that  for  one  or  more  years 
during  the  said  fourteen,  after  the  plaintiff  took  the  title,  the 
plaintiff  hired  the  lot  of  this  defendant,  and  paid  him  the 
rent  therefor,  and  that  from  the  time  the  plaintiff  took  the 
deed  of  the  lot,  as  aforesaid,  to  the  commencement  of  the 
suit,  he,  the  plaintiff,  had  repeatedly  and  always  admitted  that 
the  lot  belonged  to  the  defendant.  But  the  court  refused  to 
admit  the  evidence  upon  the  ground  that  such  defence  could 
not  be  made  in  a  court  of  law  in  the  action  of  ejectment, 
even  by  the  cestui  que  trusty  in  possession,  and  directed  a 
verdict  for  the  plaintiff.  To  which  decision  and  direction 
the  defendant  excepted. 

J*  Maeck  and  Wm.  P.  BriggSy  for  defendant. 

Parol  evidence  is  admissible,  at  law,  to  show  that  an  ab- 
solute deed  was  intended  by  the  parties  as  a  mortgage,  and, 
by  parity  of  reasoning,  it  was  admissible  in  this  cose.  Ito€Lch 
V.  Cosine^  9  Wendell,  227.  Stewart  v.  Service,  21  Wen- 
dell, 86.  Walton  v.  Cranbury,  14  Wendell,  63.  Town  of 
North  Hempstead  v  Town  of  Hempstead^  2  Wend.  1 09, 
134. 

In  Lord  Mansfield's  time,  the  legal  estate  of  the  trustee  was 
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CHiTTBiroBir,  oot  allowed  to  be  set  op  against  his  own  c$stui  que  tmet 
'1842!.^'  Adams  on  Eject,  p.  33,  e^  seq.,  Clark's  Ed.  Ladd  v.  Hol^ 
^j^~^  fard^  B.  N.  P.  1 10,  S.  C.  Burr.  1416.  2  Vt.  R.  684.  Doog. 
t^.         710, 721. 

We  admit  a  different  rale  now  prevails  in  England ;  but  if 
we  have- no  decision  to  the  contrary,  we  think  Lord  Mans- 
field's opinion  ought  to  be  adopted  here. 

Soch  is  the  rale  of  decision  in  New  York.  It  is  so  also  in 
Pennsylvania.  L.  Delancy  t.  McKean,  I  Wash.  G.  C. 
354.     See  note  to  d3d  page  of  Adams  on  Eject. 

The  rule  is  the  same  also  in  Virginia.  HopkUis  fy  Wat* 
son  V.  fVardf  et  al.  6  Munford,  88.  Note  to  Adams  on 
Eject,  p.  34. 

Cases  may  be  supposed  where  a  court  of  law  might  not  be 
able  to  do  complete  justice  by  permitting  the  equitable  title 
to  prevail.  As  the  instance  of  a  number  of  ceatuia  qua  trust 
or  where  a  discretion  is  vested  in  the  trustee  to  apply  the  pro- 
perty according  to  the  exigencies  of  the  ceatui  qtte  trust. 
But  these  supposed  cases  are  not  this  case.  Here  the  trus- 
tee has  nothing  to  do  but  to  suffer  the  cestui  qua  tru^^  to 
take  the  whole  profits. 

We  ought  not  to  be  driveo  to  a  court  of  chancery.  Be-> 
sides  the  unnecessary  expense  and  delay,  it  is  giving  the  de^ 
feodant,  who  has  violated  his  trust,  a  manifest  advantage,  the 
privilege  of  swearing  himself  dear. 

The  statute  of  37  Henry  8,  transfers  the  use  to  the  pos- 
session, aad  makes  the  estate  of  the  oesliii  que  uaa  a  legal 
estate.  In  MassacbuseCts  and  New  York  as  well  as  other 
states  the  courts  have  bekl  that  statute  bindiag* 

Hyde  fy  Peck,  for  plaintiff. 

An  equitable  title  cannot  be  set  up,  at  law,  against  the  legal 
title  of  the  trustee.  Shewen  v.  Wroot,  at  aL  5  East.  132. 
Swift's  D^.  607.  Doe  V.  Peggti,  1 T.  R.  758.  Doe  yf.  Sta- 
ple, 2  T.  R.  684.  JDee  v.  Sjfboum,  7  T.  R.  2.  GooiHtta 
V.  Jones,  7  T.  R.  47.  Doe  v.  Wkartomy  8  T.  R.  2.  Roe 
V.  Baady  8  T.  R.  122.  Bou>e  v.  Lowe,  I  H.  BL  446.  1 
Lord  Kenyon^s  R.  by  Hammer,  365.  Doe,  d«  C7rat;eiior  v« 
Smymmsr,  Math.  Pr.  £v.  228, 229. 

In  real  actions  in  England  this  doctrine  seems  never  to 
have  been  qNSslbDecl  and  is  well  sellled  i»  aotiont  of  ^act- 
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meot.     A  doubt  was  once  expressed  as  to  the  application  of  Cbittindbit, 
the  principle  to  actions  of  ejectment,  so  far  as  to  allow  an  out*      ^i^iJ' 
standing  trust  term  to  defeat  the  action  where  both  parlies'      ieach"^ 
acknowledge  the  trust  estate   and  claim  only  subject  to  it,  v. 

the  trustee  not  asserting  his  right.  But  this  was  upon  the 
ground  that,  as  ejectment  did  not  put  in  issue  the  title,  a  dor* 
mant  outstanding  trust  term,  by  way  of  incumbrance,  ought 
not  to  be  set  by  a  stranger  to  bar  the  owner,  who  claims 
only  subject  to  such  incumbrance  (  see  justice  BuUer's  dis* 
senting  opinion  in  Dob^  d.  Hodsden  v.  Siapk  vbi.  sup,) 
There  is  no  ground  for  any  such  distinction  here,  as  our  ac- 
tion of  ejectment  is  in  the  nature  of  a  real  action ;  besides, 
to  aNow  such  evidence  to  defeat  a  recovery  by  the  trustee 
would  deprive  him  of  all  control  over  the  estate  and  defeat 
the  whole  object  of  the  trust. 

There  is  no  ground  to  presume  a  conveyance  from  the 
trustee  to  the  cestui  que  trust.  To  warrant  such  presump- 
tion it  must  expressly  appear  to  have  been  the  duty  of  the 
trustee  to  convey  at  a  given  period,  and  that  the  whole 
purpose  of  the  trust  is  answered ;  that  the  cestui  que 
trust  took  possession  at  such  period  and  that  such  posses- 
sion can  be  explained  on  no  other  ground  than  a  convey- 
ance. When  the  purpose  of  the  trust  is  indefimte,  or  the 
posession  of  the  cestui  que  trust  is  consistent  with  the  trust, 
or  the  purpose  of  the  trust  is  not  shown  to  have  been  fully 
exeeuiedy  this  presumption  is  not  allowed.  Math.  Pr.  £v. 
820,  2-26,  228,  229,  230,  231.  MUnery^.  Brightwm,  10 
East,  583.  2  Esp.  R.  500.  Keene  d.  Lord  Byron  v. 
Dearden,  8  East  248.  It  is  doubtful  whether  this  presump- 
tion is  ever  allowed  except  where  there  is  a  written  declara- 
tion of  trust.  Nothing  appears  in  this  case  to  show  that  the 
trustee  would  have  been  guilty  of  a  breach  of  duty  in  not 
conveying  to  the  cestui  que  trust.  The  remedy  is  therefore  in 
chancery,  where  the  nature  and  purposes  of  the  trust,  the  du- 
ty and  conduct  of  the  trustee,  can  be  fully  inquired  into,  and 
complete  justice  be  done. 

It  cannot  be  pretended  that  the  legal  estate  was  executed 
in  the  cestui  que  trust,  by  virtue  of  the  statute  of  uses,  27 
Hen.  VIII.  This  statute  is  not  in  force  in  this  state;  but  if 
it  be  in  force,  then  the  system  of  trusts  which  grew  out  of  it 
is  also  in  force,  which  recognises  a  diatiaotion  between  uses 
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CBfrrx«i>*'«  and  tnisto,  the  latter  not  being  within  the  statnte.     Trnsti^ 
^^^^^^     since  the  statote,  are  what  nses  were  before,  and  can  be  en- 
forced only  in  equity.     4  Kent's  Com.  303. 
A  tmst  cannot  be  shown  by  parol.  * 


Beach 

V. 

Beach. 


The  opinion  of  ihe  court  was  delivered  by 

WiLLiAws,  Ch.  J. — This  is  an  action  of  ejectment  in  which 
the  title  is  to  be  decided,  the  judgment  in  which  is  conclu- 
sive against  both  the  plaintiff  and  defendant  and  thw  heirs. 
The  question  presented  is,  whether,  at  law,  the  title  of  the 
eestui  que  trust  shall  prevail  against  that  of  the  trustee. 

In  the  action  of  ejectment,  in  England,  when  the  right  of 
possession,  only,  is  determined,  the  plaintiff  must  be  vested 
with  the  legal  title  in  order  to  maintain  it,  and  no  equitable 
title  will  answer.  The  trustee  may  maintain  this  action  a- 
gainst  his  cestui  que  truet.  Read  v.  Ready  8  Term,  118. 
In  some  of  the  states,  where  they  have  no  court  of  chance- 
ry, a  cestui  que  trust  has  been  permitted  to  recover  when 
chancery  would  direct  a  conveyance.  But  if  it  were  so  in 
this  state,  it  would  not  help  the  defendant.  There  is  noth- 
ing in  the  facts  offered  to  be  proved,  which  warrants  the  in- 
ference that  a  court  of  chancery  would  direct  a  conveyance, 
though  they  might  prevent  the  plaintiff  from  disturbing  the 
defendant's  possession,  unless  it  was  to  accomplish  tlie  pur- 
poses of  the  trust  There  are  no  dicta  in  the  decisions  of 
any  of  the  states,  that  the  cestui  que  trust  can,  as  against 
his  trustee,  either  maintain  or  defend  an  action  of  ejectment. 

The  evidence  offered  did  not  present  a  case  where  the  ju- 
ry would  have  been  directed  to  presume  a  conveyance.  The 
trustee  was  under  no  obligation  to  convey  to  the  defendant ; 
but,  on  the  contrary,  the  grantor  did  not  intend  that  the  le- 
gal estate  should  vest  in  him,  and  the  plaintiff  would  have 
violated  the  trust  had  he  made  such  a  conveyance. 

The  principle  is  not  different,  if  this  was  a  resulting  trust, 
except  that  such  trust  might  be  proved  by  parol.  If  a  trust 
resulted  from  the  fact  that  the  purchase  money  was  paid,  six 
sevenths  by  the  father,  and  one  seventh  by  the  defendant, 
the  very  object  of  the  suit  might  have  been  to  secure  the  por- 
tion due  to  the  father.  The  trust,  if  any  existed  in  this  case, 
could  only  be  enforced  in  chancery.  The  judgment  of  the 
county  court  is  affirmed. 
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CniTTKlTDSff, 

January^ 

J.  Sl  J,  H.  Peck  and  Ltkan  &  Marsh  v*  Mato^  Follett ' —  ' 

&  Co.  ^^''^*'  **  *'• 

Mayo,  Follett, 
Where  a  proralMory  note  \n  made  in  Canada,  and  indorsed  in  this  state,         tt  al, 

la  both  of  which  placet  the  rate  of  interest  is  six  per  eerU.  and  payable 
ml  a  day  certain  in  the  atate  of  New  York,  where  the  rate  of  interest 
ia  acTen  per  etmt,  and  not  pa|d  when  dae — both  the  makers  and  the  in- " 
doraers,  are  liable  to  pay  serenp^r  cent,  interest,  as  dama|res,  for  sach 
delay. 
As  a  feneral  mie  those  incidents  of  a  contract,  which  concern  its  forso 
and  yalidity,  as  well  as  its  performance,  and  damages  for  non  perform- 
ance, will  be  deternuned  by  the  law  of  the  place  of  paymei^t. 

AssuMPsiTy  against  the  defendants  as  indorsers  of  two 
promissory  notes,  one  dated  January  9,  1834,  the  other  da. 
ted  April  14,  1834,  given  by  Horatio  Gates  &  Co.  of  Mont- 
real, L.  C.  to  the  defendants,  each  payable  four  months  after 
date  at  the  Mechanics  &  Farmers  Bank,  in  Albany,  N.  Y. 

Plea,  non-assumpsit.     Issue  to  the  court. 

In  addition  to  the  indorsement  by  the  defendants,  in  blank, 
there  was  a  special  indorsement  on  each  note,  of  the  follow- 
ing  tenor : 

'  We  hereby  request  that  this  note  be  not  protested,  and 
'agree  to  hold  ourselves  liable  for  its  payment.  May  9,  1834. 

'  For  the  late  firm  of  Mato,  F.  <&  Co. 

'  T.  Follett.' 

At  the  August  term  of  the  county  court,  1839,  the  suit 
was  continued,  by  agreement  of  the  parties,  under  a  rule 
^that  there  be  judgment  for  the  plaintiffs  at  the  March  term 
'of  the  county  court,  1840,  and  interest  to  be  computed  at 
'  seven  per  cent,  and  the  interest  to  be  added  to  the  judg- 
'  ment,  if  the  court  adjudge  seven  per  cent,  to  be  recoverable.' 

At  the  last  mentioned  term  of  the  county  court,  upon  the 
assessment  of  damages,  it  appeared  that  the  notes  were 
made  at  Montreal,  where  the  makers  resided,  and  that  the 
indorsers  and  plaintiffs  then  did,  and  still  do,  reside  in  this 
state.  It  was  agreed  that  the  lawful  rate  of  interest  at 
Montreal  is  six  per  cent,  per  annum^  and  that  the  lawful  rate 
of  interest  in  New  York,  where  the  notes  were  payable,  is 
seven  per  cetU.  per  annam.  The  plaintiffs  contended  that 
they  were  entitled  to  rcrcover  seven  per  cent,  interest  after 

Vol.  XIV.  w.  b.  it.  5 
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CBiTTBiroKir,  the  notes  fell  due,  but  the  court  ruled,  pro  fanna,  that  dam- 

1842?^'    ages  should  be  assessed  for  the  principal  and  six  per  cent  on- 

Pecks  uai.  ^J'    '^^  ^^^^  decision  the  plaintiffs  excepted. 


V. 


'^  rt  «i.  *"'     Lyman  fy  Marsh,  for  plaintiffs. 

I.  To  the  general  principle,  that  liabilities  for  a  breach  of 
contract  made  in  one  place,  with  a  view  to  performance  in 
another,  shall  be  regulated  by  the  law  of  the  place  of  per- 
formance, we  cite  Robinson  v.  Bland y  2  Burrow,  1077, 
1078,  1079,  1083.  Thompson  v.  Ketchum,  4  J.  R.  285, 
288. 

II.  The  following  cases,  appear  to  us  to  sanction  the 
application  of  this  principle  t6  the  cas^  under  consideration. 
Champani  v.  Ranelagh,  Prec.  Chan.  128,  cited  with  appro- 
bation by  Mr.  Justice  Wilmot,  in  Robinson  v.  Bland,  iAi 
supra,  (1084)  and  by  Mr.  Justice  Piatt  in  Fanning  v.  Conse^ 
qua,  17  J.  R.  511,  (519,)  which  last  case  strongly  supports 
our  position.  See  also  Story's  Conflict  of  Laws,  241, 243, 
245, 252.  Scofidd  fy  Taylor  v.  Day,  20  J.  R.  102.  Hos- 
ford  V.  Nichols,  1  Paige,  220,  (225).  Bryce  ^  Henry  y. 
Edwards,  4  Peters,  111,  (123.)  U.  S.  Bank  v.  Daniels, 
12  Peters,  32,  (  55. )  Andrews  v.  Pond,  13  Peters,  65  (78). 

III.  The  special  indorsement  makes  the  defendants  liable 
as  original  promissors,  and  their  liability  is  not  to  be  restrict- 
ed to  that  of  an  indorser  surety.  Moreover,  it  is  believed  that 
the  distinction  between  the  liabilities  of  makers,  or  drawers, 
and  indorsers,  if  any  exist,  is  limited  to  damages  beyond  in- 
terest imposed  by  statute  or  local  custom.  But  however  this 
may  be,  the  principle  cannot  avail  these  defendants,  who  are 
not  considered  as  indorsers  but  rather  as  drawers  of  a  bill  of 
exchange.  Lord  Mansfield  in  Heylin  v.  Adamson,  cited 
in  Bayley  on  Bills,  3,  note. 

C.  Adams,  for  defendant. 

The  undertaking  of  the  defendants  was  that  on  the  failure 
of  the  maker  to  pay  the  notes,  according  to  their  tenor, 
on  protest  and  notice  to  them,  they  would  pay  the  amount  at 
Burlington. 

The  indorser  is  liable  to  pay  damages  according  to  the 
law  of  the  place  of  indorsement.    Potter  v.  Brown,  5  East, 
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184.  Powers  v.  Lynehy  3  Mass.  77.     Slaettm  v.  Pamerjfj  Chittkhdin, 
eCranch,  223.    8  Kent,  460.     Story's  Conf.  261-2.  '^'iff^' 

On  notes  not  reserving  interest,  the  amount  recovered,  be-  p^^^,  ^  ^ 
yond  the  lace  of  the  note,  is  as  damages  for  the  breach  of  the         «• 
contract,  and  these  damages  are  subject  of  regulation  by  each    *^^'  ^u, 
state  for  itself.    Chit,  on  Bills,  last  part. 

Remedies  must  be  in  conformity  to  the  law  of  the  place 
where  sought.  Noah  v.  Tapper,  1  Gaines,  402.  Rugglee  v. 
KeeUfy  3  Johns.  268.  Smith  v.  Mead,  3  Ck>nn.  255.  Med- 
bury  v.  HopkinSy  3  Conn.  472.    2  Kent's  Com.  461-2. 

The  question  as  to  the  rate  of  interest  to  be  allowed  on 
notes  drawn  as  these  were,  payable  with  intereet,  does  not 
necessarily  arise  in  this  case.  But  had  they  been  payable  with 
interest  we  contend  that  only  six  per  cent,  could  be  recover- 
ed* 

Interest  when  reserved  is  part  of  the  contract,  and  the 
rate,  therefore,  must  be  in  conformity  to  the  law  of  the  place 
where  made.  Connor  v.  Bellamoni.  2  Atk.  382.  Dewar 
V.  Span,  3  Term.  426.  De  Wolf  v.  Johneon,  10  Wheat. 
367.     £q.  C.  Ab.  288,  E.     2  Kent,  460-1,  (469. ) 

In  contracts  reserving  interest,  but  not  stating  the  amount, 
the  place  of  payment  may  be  a  circumstance  to  determine  the 
rate  intended,  but  not  the  validity  of  the  contmct.  Scofidd 
V.  Day,  20  Johns.  102.  Cash  v.  Ksnwion,  11  Vesey,  314. 
Kent's  doctrine  (4  Com.  460-1 )  that  the  rate  of  interest 
may  be  according  to  the  law  of  the  place  of  payment,  is  with- 
out an  authority  to  support  it.  Thompson  v.  Powles,  2  Sim. 
U.  S.  Bank,  v.  Daniel,  12  Peters,  32 ;  Andrews  v.  Pond  et  al. 
13  Peters,  65 ;  Robinson  v.  Bland,  3  Burr,,  have  no  bearing 
on  this  point. 

Interest  is  properly  an  incident  growing  out  of  the  con- 
sideration on  which  it  is  founded,  and  hence  when  the  con- 
sideration passes  in  one  country,  and  the  contract  for  it  is 
made  in  another,  the  rate  of  interest  may  be  according  to  the 
place  where  the  consideration  was  advanced.  Ekins  v. 
East  In.  Co.,  3  Eq.  E.  Ab.  533-4.  Hosford  v.  Nichols,  1 
Paige,  220.  Harvey  v.  Archbold,  21  Com.  L.  412.  Win- 
thorp  V.  Carleton,  12  Mass.  4. 

The  validity  or  invalidity  of  contracts  must  be  determin- 
ed according  to  the  lex  loci  contractus.  Stapleton  v.  Con- 
way,  1  Vesey,  428.     Same  case,  3  Atk.  727.     Robin  on  y. 
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Chittindeh,  Bhndy  8  Burt.  1077.    Dumm  v.  Humfhry,  SOMartin,  I. 

'^'^^^'     Pear  sal  v,  DwigU,  2  Mass.  88,    Story'i  Conf.  201 »  244, 

Pecks,  u  oi.  248,  252.     2  Kent  454,  7-8,  460.    De  Wol^f  v.  JoAMon, 

^^  10  Wheat.  367.  Anirewa  v.  Poful,  13  Peters,  65. 
*^rt  a?.  *  '  If  the  rate  of  interest  is  to  be  according  to  the  law  of  th« 
place  of  payment,  statutes  agaiuil  usury  wouM  become  use* 
less,  from  the  facility  of  evading  them.  Twelve  fmr  cmt. 
philanthropists  would  only  have^  to  add,  paydUe  o^  Nem 
Orlean^i  to  evade  the  statute. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — ^This  action  is  upon  a  promissory  BO(e„ 
made  in  Montreal,  where  the  legal  rste  of  interest  is  nosj^ 
ceni.y  payable  at  the  M.  &  F.'s  Bank,  in  the  city  of  Albany, 
^  where  the  legal  rate  of  interest  is  seven  per  cent.,  and  indors* 
ed  by  the  defendants  in  this  state,  where  the  legal  rate  of 
interest  is  Hx  per  oe»#.  This  aetion  beiag  against  the  de- 
fendants, as  indorsers^  the  only  question  i%  what  rate  of  in- 
terest are  they  liable  for  ?  The  note  was  payable  at  a  day 
certain,  but  no  interest  stipulated  in  the  contract.  The  inter- 
est claimed  is  for  damagea  ia  not  paying  the  money  whea 
due. 

The  first  question  naturally  arising  in  this  case  is,  what 
rate  of  interest,  by  way  of  damages,  are  the  signers  liable 
for  ?  There  are  fewer  decisions  to  be  found  in  the  books,  bear- 
ing directly  upon  this  subject,  than  one  would  naturally  have 
expected.  It  is  an  elementary  principle,  upon  this  subject, 
that  all  the  incidents  pertaining  to  the  validity  and  construc- 
tion, and  especially  to  the  discharge,  performance,  or  satisfac- 
tion of  contracts,  and  the  rule  of  damages  for  a  failure  to 
perform  such  contract,  will  be  governed  by  the  lex  loci  can^ 
tradus.  This  term,  as  i&  well  remarked  by  Mr.  Justice^ 
Story,  in  his  Conflict  of  Laws,  248,  may  have  a  double  mean- 
ing, or  aspect ;  and  that  it  may  indifferently  indicate  the 
place  where  the  contract  is  actually  made,  or  that  where  It 
.  is  virtually  made,  according  to  the  intent  of  the  parties,  that 
is,  the  place  of  performance.  The  general  rule  now  is,  I  ap- 
prehend, that  the'latter  is  the*governing  law  of  the  contract. 
Hence  the  elementary  principle  undoubtedly  is  that  the  rate 
j  of  interest,  whether  stipulated  in  the  contract,  or  given 
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by  way  of  damages  for  the  non-perfonnance,  if  the  interest  CaiTTjiit»sjr, 
of  the  plaoe  of  payment.  laS?^ 

We  will  Best  ezamtne  whether  any  pomtiTe  rule  of  law  'ITT — ~ 
has  been  established,  contravening  this  principle.  2  Kent  v. 
Com.  460,  461.  Chanceller  Kent  expressly  declares, that ^•y^'^''"*"* 
this  elementary  principle  is  now  the  ^^  received  doctrine  at 
Westminister  Hall,"  and  cites  TTkompsan  ▼.  PowU^f  3 
Simons'  R.  194,  (2  Cond.  Ch.  R.  378.)  This  case  does  not 
necessarily  decide  this  point,  but  the  opinion  of  the  Vice 
Chancellor  expressly  recognises  the  rule,  that,  although  the 
fate  of  interest  stipulated  is  above  the  English  interest,  still 
the  contract  will  not  be  usurious,  unless  it  appear  to  be  a 
contract  made  in  England  and  there  to  be  performed.  The 
case  of  Harvey  v.  ArehbMy  1  Ryan  &  Moody,  184,  (21 
Eng.  C.  L.  412,)  recoeaizes  more  expressly  the  same  doc- 
trine. The  case  of  Ihdmm  v.  Htfuipikrsgs,  20  Martin,  1 ,  ex- 
pressly decides,  that  a  contract  made  in  one  country,  to  be 
performed  in  another,  where  the  rote  of  interest  is  higher^ 
than  at  the  place  of  entering  into  the  contract,  it  may  stipu- 
late  the  higher  rate  of  interest.  Mr.  Justice  Stosy  recognizes 
the  elementary  rule,  above  alluded  to,  as  the  settled  law. 
Conflict  of  Laws  243,  246.  Similcur  language  is  adopted  by 
Mr.  Justiee  Thompson,  JBey^e  v.  Edwards,  4  Peters'  R.  Ill, 
and  by  Mr.  Chief  Justice  Taney,  In  Andrews  v.  Pofkd,  13 
Peters,  65,  and  by  Chancellor  Walworth,  ia  Hoqford  v. 
HieholSy  1  Paige,  220.  Much  the  same  is  said  by  the  court  in 
the  case  of  the  Bank  of  the  V.  S.  v.  Daniel,  12  Peters,  32. 
In  many  of  these  cases  the  question  alluded  to  was  not  di- 
rectly before  the  court,  but,  by  all  these  eminent  jurists,  it 
seems  to  have  been  considered  as  one  of  the  long  settled 
principles  of  the  law  of  contract.  The  same  rule  of  dama- 
ges was,  in  the  case  of  Ekins  v.  the  Eaei  India  Co.,  1  P. 
Wms.  395,  applied  to  the  tortious  conversion  of  a  ship  ior 
Calcutta,  the  court  making  the  company  liable  for  the  value 
of  the  ship,  at  the  time  of  conversion,  and  the  India  rate  of 
interest  for  the  delay  of  the  payment  of  the  money.  In  this 
case  die  intecest  allowed  was  greater  than  the  English  in- 
terest. 

When  the  contract  is  entered  into  in  one  country,  to  be 
performed  in  another,  having  established  a  lower  rate  of  in- 
terest than  tiie  former^  and  the  contract  stipubies  interest 
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Chittxhdxr,  generally,  it  has  always  been  held  that  the  rate  of  interest 

1842.  '    recoverable  was  that  of  the  place  of  performance  only.    It 

Fecki  etai   **  ©xpressly  so  decided  in  Robinson  ▼.  Bland^  2  Barrow, 

▼.         1077.     Fanning  ▼.  Covseqwiy  17  Johns.  511.     Scofidd  v. 

MaJo.^oU•t^JJ^y^  20  Johns.  R.  102. 

From  all  which  I  consider  the  following  rules,  in  regard  to 
interest  on  contracts,  made  in  one  country  to  be  executed  in 
another,  to  be  well  settled. 

1.  If  a  contract  be  entered  into  in  one  place  to  be  per- 
formed  in  another,  and  the  rate  of  interest  differ  in  the  two 
countries,  the  parties  may  stipulate  for  the  rate  of  interest  of 
either  country,  and  thus,  by  their  own  express  contract,  de- 
termine with  reference  to  the  law  of  which  country  that 
incident  of  the  contract  shall  be  decided. 

2.  If  the  contract,  so  entered  into,  stipulate  for  interest 
generally,  it  shall  be  the  rate  of  interest  of  the  place  of  pay- 
ment, unless  it  appear  the  parties  intended  to  contract  with 
reference  to  the  law  of  the  other  place. 

3.  If  the  contract  be  so  entered  into,  for  money,  payable 
at  a  place  on  a  day  certain,  and  no  interest  be  stipulated, 
and  payment  be  delayed,  interest,  by  way  of  damages,  shall 
be  allowed  according  to  the  law  of  the  place  of  payment, 
where  the  money  may  be  supposed  to  have  been  required  by 
the  creditor  for  use,  and  where  he  might  be  supposed  to  have 
borrowed  money  to  supply  the  deficiency  thus  occuring,  and 
to  have  paid  the  rate  of  interest  of  that  country. .  This  is 
expressly  recognized  as  the  settled  rule  of  law,  in  regard  to 
the  acceptor  of  a  bill,  who  stands  in  the  place  of  the  maker 
of  these  notes.     3  Kent's  Com.  1 16. 

Having  thus,  as  we  think,  satisfactorily  shown  that  the 
settled  rule  of  law  upon  this  subject,  will  render  the  makers 
of  these  notes  liable  for  the  interest  of  the  state  of  New  York, 
it  is  needless  to  spend  time  in  regard  to  the  defendants,  who 
are  the  first  indorsers,  and  thus  stand  in  the  place  of  the 
drawer  of  a  bill  of  exchange.  The  contract  of  the  drawer 
of  a  bill,  and  the  indorser  of  a  note,  is  collateral  to  that  of 
the  acceptor,  or  maker.  They  promise  to  pay  upon  his  fail- 
ure, and  proper  proceedings  had.  Chancellor  Kent  says,  ^  the 

*  engagement  of  the  drawer,  and  indoser,  of  every   bill  is, 

*  that  it  shall  be  paid  at  the  proper  time  and  place,  and  if  it 
'  be  not,  the  holder  is  entitled  to  indemnity  for  the  loss  arising 
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'  from  this  breach  of  contract.'     Such  is  the  langaage  of  all  Cbittkrdet, 
the  books  upon  the  subject,  and  such  is  the  only  rule  which     ''?8427' 

can  be  made  to  look  reasonable,  or  to  consist  with  justice.    It  "T-t 

must  sound  strangely  m  the  ears  of  a  lawyer,  that  these  v. 
plaintiffs  may  here  recover  of  the  defendants  the  principal  ^*y^'^"**** 
sum,  and  six  j^er  cent,  interest,  and  that  the  makers  of  the 
note  are  still  liable  for  the  additional  one  per  cetU.y  or  that 
while,  by  the  terms  of  the  contract,  the  makers  were  and  are 
bound  to  pay  seven  per  cent,  interest,  the  plaintiffs,  if  they 
will  sue  the  indorsers,  must  put  up  with  less,  and  that  in 
satisfaction  of  the  entire  contract.     If  the  rate  of  interest  in 

* 

Vermont  were  ten  per  cent.,  could  any  man  suppose  the  de- 
fendants in  this  case  liable  for  that  rate  of  interest  ?     No  man, 

1  apprehend,  doubts,  that  the  indorser  of  a  note  or  bill  is 
liable  in  regard  to  the  principal  debt,  to  the  same  extent  as 
the  original  debtor.  The  counsel  on  both  sides  agree  in  this 
point*  The  only  objection  which  has  been  urged  to  this  rule 
in  regard  to  the  rate  of  interest,  which  has  seemed  to  me  at 
all  embarrassing,  is,  that  it  will  enable  persons  fraudulently  to 
evade  the  usury  laws  sometimes.  This  apprehension  induced 
the  courts  in  Westminster  Hall,  for  many  years,  to  introduce 
an  exception  into  the  rules  of  construing  contracts  upon  this 
subject,  and  even  to  declare  all  contracts,  entered  into  in 
England,  and  stipulating  for  a  higher  rate  of  interest  than 
that  there  allowed,  to  be  void  under  the  statutes  against  usury. 
Deioar  y.Span,  3  Term.  R.  425,  and  cases  cited.  Chancellor 
Kent,  in  a  recent  note  to  the  4th  edition  of  his  Commentaries, 

2  vol.  461,  says,  *  this  principle  has  much  to  recommend  it  for 
*  reasonableness,  convenience  and  certainty,  except  in  cases 
'  where  the  whole  arrangement  was  evidently, and  fraudulently, 
^  intended  as  a  cover  for  usury.'  Such  cases  should  be  treated 
like  other  fraudulent  attempts  to  evade  the  usury  laws.  But 
I  apprehend  that  a  contract  made,  honafida,  in  one  country 
and  to  be  performed  in  another,  and  stipulating  the  higher 
rate  of  interest  of  the  latter,  is  not  usurious  with  reference 
to  the  laws  of  the  former  country.  A  contract  to  be  usurious* 
by  our  law,  must  not  only  be  made  here,  but  to  be  performed 
here.  We  regret  that  the  members  of  the  court,  after  two 
aigaments,  should  not  be  more  unanimous ;  but  the  judgment 

nrnnounced  is  that  of  a  majority  of  the  members. 


40  ^      CASES  IN  THE  SUPREME  COURT 

CRiTTciTDKir,      Judgment  reversed  and  new  trial,  nnless  the  parties  consent 
']842?^*     to  enter  judgment  according  to  the  rule  entered  into  in  the 

Crane        ^OUnty  COUrt. 

V.  By  consent,  judgment  for  plaintiff  according  to  the  rule. 

Waroet* 


Thaddeus  Crane  v.  Andrew  Warner. 

A  plea  in  abatement,  that  H.  F.,  by  whom  the  writ  was  senred,  was  not,  at 
-  the  time  of  making  the  serrice,  daly  aathorited  and  qualified  to  serre  the 

writ,  ii  ill. 
A  stranger  to  the  process  cannot  object  that  the  execation  was  directed 

to  an  improper  officer. 
Held, — in  a  suit  against  an  officer  for  not  taking  bail,  the  debtor  baring 

absconded — ^that  the  officer  was  liable  for  the  full  amount  of  the  debt, 

there  being  no  proof  of  the  debtor's  insolrencj. 

Trespass  on  the  case  against  the  defendant,  as  constable 
of  Jericho,  for  not  taking  bail  on  a  writ  of  attachment  in 
favor  of  the  plaintiff,  who  was  a  deputy  sheriff  within 
and  for  the  county  of  Chittenden,  against  Lewis  Rood  and 
Orlin  Rood,  on  a  receipt  for  property  attached  by  the  plain- 
tiff, as  deputy  sheriff,  by  virtue  of  a  writ  of  attachment  in 
favor  of  the  Bank  of  Burlington  against  William  Carley  and 
others,  and  for  falsely  returning  that  he  had  taken  good  and 
sufficient  bail  on  said  writ,  in  favor  of  plaintiff  against  said 
Lewis  and  Orlin,  which  last  mentioned  writ  was  served  upon 
the  said  Lewis,  and  a  non  est  return  was  made  as  to  said 
Orlin,  and  the  suit  was  duly  entered  in  court  and  a  final 
judgment  obtained  therein  against  the  said  Lewis.  The 
writ,  in  the  present  suit,  was  directed  to  the  high  bailiff  of 
Chittenden  county,  his  deputy,  &c.,  and  was  served  by  H. 
Ferris,  high  bailiff. 

The  defendent  pleaded  in  abatement,  that  H.  Ferris,  by 
'  whom  said  writ  was  served,  executed  and  returned,  was 
*  not,  at  the  time  the  said  writ  was  served,  a  person  duly 
'  authorized  and  qualified  by  law  to  serve  the  same,  and  this 
'  he  is  ready  to  verify,'  &c.  To  this  plea  the  plaintiff  de- 
murred and  the  county  court  rendered  judgment  that  the  plea 


OF  TBE  STATE  OP  VERMONT.  41 

was  inmffieient  and  that  the  defendant  answer  over,  and  the  Cmttcvdsv, 
defendeBt  excepted  to  the  decision  and  jodgmeDt  of  the       i849. 
cooBtj  court.    The  defendant  then  pleaded  not  gQilty,  and      Cnuie 
isane  was  joined  to  the  ooart  »- 

On  the  trial  of  this  issue  the  plaintiff  iDtrodaced  the  record 
of  the  judgment  in  his  favor  against  the  said  Lewis.  The 
only  question  raised,  upon  that  record,  related  to  the  officer's 
return  upon  the  writ,  which  return  is  as  follows  t^^ 

*  Statb  or  YKRHOMTy  Chittenden  County,  ss.  ) 
*  Jericho,  May  2&,  1838.  $ 

*  Then,  by  virtue  of  this  writ,  I  arrested  the  body  q{  the 
'the  within  named  Lewis  Rood  and  read  this  writ  in  his 

*  hearing  and  took  good  and  sufficient  bail,  and,  on  diligent 
'  search  throughout  ray  precinct>  I  could  find  neither  goods^ 

*  chattels  nor  estate,  nor  the  body,  of  the  within  Orlin  Rood) 
'  whereon  to  make  service  of  this  writ  as  herein  required* 

*  Attest,  Andrew  Wahncr,  Ctms^afrle/ 

There  was  no  indorsement  of  the  name  of  any  person 
upon  said  writ  as  bail  for  Lewis  Rood. 

The  plaintiff  also  introduced  a  writ  of  execution,  issued 
on  said  judgment,  dated  April  1,  1839,  directed  to  the  high 
bailiff  of  Chittenden  county,  his  deputy,  or  either  constable 
of  Jericho,  which  was  put  into  the  hands  of  the  high  bailiff 
of  said  county  within  thirty  days  from  its  date,  and  returned 
into  the  clerk's  office,  in  its  life,  by  said  high  bailiff,  with  his 
return  thereon  indorsed,  that  he  could  find  neither  the  pro* 
perty  nor  body  of  the  said  Lewis  Rood,  whereof  to  levy  said 
execution.  It  also  appeared  that  the  plaintiff,  at  the  time  of 
the  service  of  the  original  writ  in  favor  of  the  Bank  of  Burling* 
ton  against  William  Carley  and  others,  was,  and  had  ever 
since  been,  a  legal  deputy  sheriff,  under  Geo.  A.  Allen,  sheriff 
of  Chittenden  county,  and,  as  such  deputy,  served  said  last 
mentioned  writ. 

The  plaintiff  also  introduced  testimony  tending  to  show 
that,  shortly  after  the  service  of  the  writ  in  favor  of  plaintiff 
against  said  Lewis  and  Orlin,  the  said  Lewis  left  this  country 
ibr  the  west,  and  the  witness  had  no  knowledge  that  he  had 
ever  returned.  The  defendant  offered  testimony  tending  to 
prove  that,  in  the  faH  of  1840,  the  said  Lewis  returned  to 
Jericho,  where  he  formerly  resided,  and  remained  there 
openly  twelve  or  fifteen  days,  and  then  went  back  to  the 

Vol.  ziv.  w.  r.  iv.  6 
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CwTTBiri)sff,we8t    On  this  testimony,  the  defendant  insisted  that  he  wa9 
1842.       not  liable  in  this  action,  or,  if  liable  at  all,  only  for  noni' 
Q^^^^      inal  damages.    But  the  county  court  rendered  a  judgment 
V*         for  the  plaintiff  to  recover  the  balance  due  on  said  judgment 
against  Lewis  Rood;  a  part  having  been  paid*    The  defend- 
ant excepted,  aho,  to  this  decision. 

F.  O.  Hill,  for  defendant. 

1.  The  fact  that  Ferris,  the  high  bailiff,  was  not  a  persoo 
duly  authorized  to  serve  the  writ,  in  this  suit,  stood  admitted 
by  the  demurrer  to  the  plea  in  abatement,  and  therefore  the 
suit  should  abate.  It  was  not  necessary  to  plead  this  matter 
in  abatement,  even.  KeUy  v.  Parr%9y  10  Vt.  R.  261.  Story's 
Pleading,  25.  The  high  bailiff  has  authority  to  serve  all  pro- 
cess for  and  against  the  sheriff.  Statute,  Slade's  compilation, 
p.  205.  This  court  has  decided  that  the  act  of  a  deputy 
sheriff,  taking  a  receipt  for  property,  is  a  legal,  but  not  an 
official  act,  and  that  the  sheriff  may  adopt  the  act  for  his  se- 
curity and  bring  a  suit  upoji  such  receipt  in  his  own  name. 
Davis  V.  MiUer,  1  Vt.  R.  9.  Spencer  v.  fVUliams  ef,  al.  2 
Vt  R.  209.  Stanton  v.  Hodges,  6  Vt.  R.  64.  Hence  it 
follows  that  if  the  sheriff  has  not  adopted  the  act  of  the  de- 
fendant, in  this  case,  in  taking  Lewis  and  Orlin  Rood^s  re- 
ceipt for  the  property  attached,  and  brought  a  suit  in  his  own 
name,  then  he  has  no  interest  in,  nor  control  over,  the  suit. 

2.  The  execution,  issued  on  the  judgment  against  Lewis 
Rood,  was  improperly  directed,  and  put  into  the  hands  of  an 
officer  who  had  no  authority  to  serve  it. 

In  order  to  charge  bail,  the  execution  should  be  delivered 
to  an  officer  who  can  legally  execute  it,  and  the  plaintiff  is 
bound  to  use  the  same  diligence  to  establish  a  claim  upon  an 
officer  for  not  taking  bail,  that  would  be  required  of  him  to 
charge  the  baiL 

J.  JV.  Pomeroy  and  Hyde  8f  Peck,  argued  for  plaintiff, 
and  cited  Fairfidd  v.  Hall,  8  Vt.  R.  68.  Johnson  ▼. 
Edson,  2  Aik.  302.  5  Mass.  27!.  9  Id.  112.  Davis  r. 
Miller,  1  Vt.  R.  12.  Spencer  v.  mUiams,  et  al.2  Id.  20». 
1  TermR.  164.  PoweU  v.  Hurd,  2  Ld.  Raymond,  141 K 
1  Str.  610.  3  Camp.  523.  Essex  v.  Prentiss,  6  Vt.  R.  47. 
9  Vt.  R.  349.     1  Vt  R«  433. 
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The  opinion  of  the  court  was  delivered  by 

Bennett,  J. — ^The  defendant,  in  his  plea  in  abatement, 
claims,  that  the  writ  and  dedaration  ought  to  be  abated ;  be- 
cause he  says,  ^  that  H.  Ferris,  by  whom  the  writ  was  served, 

*  was  not  at  the  time  of  service  a  person  duly  authorized  and 

*  qualified  by  law  to  serve  the  same/  The  plea  does  not 
make  the  return  of  the  officer  a  part  of  it  by  reference  to  it, 
or  otherwise ;  and  there  is  no  averment  that  Ferris  served  the 
writ  as  high  bailiff.  If  it  had  been  so  alleged,  the  plea  should 
have  gone  still  further  and  have  negated  the  fact  that  the 
sheriff  of  the  county  could  have  served  it.  The  highest 
degree  of  certainty  is  required  in  framing  pleas  of  this  de- 
scription, and  the  pleader  must  anticipate  what  in  other  plead- 
ings should  come  from  the  other  side  by  way  of  replication. 
No  fact  is  alleged  showing  that  Ferris  might  not  have  served 
this  writ«  The  saying  <  that  he  was  not  duly  authorized  and 
^  qualified  by  law  to  serve  it,'  is  of  no  effect ;  it  is  but  the 
opinion  of  the  pleader  upon  a  conclusion  of  law.  In  the 
precedent  from  Story,  whence  this  plea  is  said,  in  the  argu- 
ment, to  have  been  taken,  it  is  expressly  alleged  that  the  per- 
son serving  the  writ  was  not  at  that  time  a  deputy  Coro- 
ner. The  plea  is  clearly  bad,  and  was  properly  overruled  in 
the  county  court. 

The  execution  against  Rood,  it  seems,  was  directed 
to  the  high  bailiff  and  by  him  returned  uon  eat  ifi- 
veaUus.  As .  the  defendant  is  sued  for  his  n^lect  to  take 
bail,  it  might  well  be  inquired  why  it  should  be  neces- 
sary for  the  creditor  even  to  take  out  an  execution,  in  a  case 
where  the  facts  show  that  it  could  be  of  no  possible  avail. 
But  it  has  been  done,  and  it  is  not  for  this  defendant,  who  is 
a  stranger  to  the  process,  to  object  that  it  was  irregularly 
and  improperly  directed  to,  and  executed  by  the  high  bailiff. 
If  however  the  question  were  open,  I  think  the  focts  show 
that  the  direction  was  proper. 

It  appears,  prima  facie,  that  the  creditor  lostpiis  whole 
debt  through  the  neglect  of  the  defendant,  and  as  there  is 
DO  showing  to  the  contrary  by  any  evidence,  tending  to  prove 
the  insolvency  of  the  debtor,  the  rule  of  damages  adopted 
by  the  county  court  was  clearly  correct. 

Judgment  affirmed. 


CBITTSHblir, 

1842. 
Crane 

V. 

Warner. 
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GcoBOE  N.  Stetens  v.  William  P.  Briggs. 


H^^^  When  two  toits  are  pending  to  recoTer  the  Mine  debt,  and  a  JQdfmeat  ia 
rendered  in  one  and  paid,  thiaeannot  be  pleaded  in  bar  of  the  other  with- 
out  payment  of  the  eoat 

Pa/ment  after  rait  eorameneed  cannot  be  pleaded  in  bar  nnleia  it  is  a  pay- 
ment of  the  cost  of  the  snit.  In  snch  a  case  a  plaintiff  may  recover  nomi- 
nal damages. 

A  jndfOMnt  cannot  be  tendered  lor  a  plaintiff  to  recorer  eoet,  only,  nnleaa 
there  is  a  re<soTery  Ibr  damafes,  therefme,  when  the  eoanty  court  rendered 
a  jodgment  for  the  plaintift  to  recover  coat,  their  jodgment  was  reversed 
and  a  judgment  rendered  for  the  plaintiffii  to  recover  nominal  damages. 

Scire  Facias  on  a  recogDizance,  entered  into  by  the  de-^ 
fendant  upon  the  granting  of  an  appeal  from  a  judgment 
rendered  by  a  justice  of  the  peace,  in  favor  of  the  plaintiff 
against  one  Harvey  Talcott,  to  the  county  court,  held  at 
Burlington,  within  and  for  the  county  of  Chittenden.  The 
condition  of  the  recognizance  was  as  follows  :  '  If  the  said 
'  Harvey  Talcott  shall  prosecute  his  said  appeal  to  effect,  and 
^pay  all  intervening  damages,  occasioned  to  the  said  George 
'  N.  by  his  being  delayed,  with  additional  costs,  in  case  said 
^judgment  be  affirmed,  then  this  recognizance  to  be  void, 
*  otherwise  of  force.'  The  plaintiff  averred  that  the  appeal 
having  been  entered  in  the  county  court,  such  proceedmgs 
were  therein  had,  that,  at  the  March  term,  1837,  the  plaintiff 
recovered  a  judgment  against  the  said  Talcolt,  for  $38  62 
damages,  and  $79  73  costs;  that  afterwards,  to  wit,  on  the 
29th  day  of  March,  1837,  the  plaintiff  prayed  out  a  writ  of 
execution  upon  said  judgment,  in  due  form  of  law,  dated  on 
the  day  and  year  last  aforesaid,  and  delivered  said  writ  to 
George  A.  Allen,  sheriff  of  said  county  of  Chittenden,  to 
levy  and  collect ;  that  said  sheriff,  by  virtue  of  said  writ,  on 
the  13th  day  of  May,  1837,  took  the  body  of  said  Talcott, 
and  him  committed  to  jail,  and  that  said  judgment  remained 
in  full  force,  unpaid,  &c.  This  suit  was  commenced  at  the 
August  term  of  the  county  court,  1837,  and  was  Continued 
from  term  to  term,  to  the  August  term,  1840.  At  the  last 
mentioned  term,  the  defendant  pleaded  three  pleas  in  bar  of 
further  maintaining  this  suit. 

The  first  plea  was,  in  substance,  that  after  the  recovery  of 
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the  judgment  in  said  writ  of  scire  facia$  mentioned^  and  after  Cmittbiidu, 
the  last  ooDtinuance  of  this  suit,  and  after  the  adjournment 
without  day  of  said  county  court,  at  the  March  term  thereof, 
1839,  and  before  the  pleading  of  said  plea,  to  wit  on  the  first 
day  of  August,  1839,  at  said  Burlington,  the  said  Talcott 
paid  to  the  plaintiff  the  amount  of  said  judgment,  to  wit,  five 
hundred  dollars,  in  full  satisfaction  of  said  judgment,  which 
sum  the  plaintiff  then  and  there  accepted  and  received  in  full 
satisfaction  and  dischaige  of  said  judgment,  concluding  with 
a  verification. 

Second  plea.  That  after  the  recovery  of  said  judgment  in 
said  writ  of  scire  facias  mentioned,  to  wit,  on  the  29th  day 
of  March,  1837,  at  &c.,  the  plaintiff  prayed  out  a  writ  of 
execution  on  said  judgment  in  due  form  of  law,  dated  the 
day  and  year  last  aforesaid,  made  returnable  within  sixty  days 
from  its  date,  and  delivered  said  writ  of  execution  to  the 
sheriff  of  Chittenden  county  to  be  executed  ;  that  by  virtue 
of  said  writ,  the  said  sheriff,  within  the  life  of  said  execution, 
to  wit,  on  the  13th  day  of  May,  1 837,  committed  said  Tal- 
cott to  jail;  that  said  Talcott  and  the  defendant,  Briggs^gave 
a  jail  bond  for  the  admission  of  said  Talcott  to  the  liberty  of 
the  jail  yard ;  that  said  Talcott,  without  being  in  any  way 
discharged  from  said  imprisonment,  on  the  day  of  his  com- 
mitment, escaped  from  the  liberties  of  said  prison  and  went 
at  large ;  that  after  the  breach  of  said  bond,  to  wit,  on  the 
25th  day  of  May,  1837,  the  sheriff,  by  his  indorsement,  in 
writing,  assigned  said  bond  to  the  plaintiff;  that  at  the  August 
term  of  said  county  court,  1837,  the  plaintiff  impleaded  the 
said  Talcott  and  the  defendant  in  a  plea  c^  debt,  on  said  bond, 
for  the  non-performance  of  the  conditions  thereof,  and  such 
proceedings  were  thereon  had,  that  at  the  March  term  of 
said  county  court,  1839,  the  plaintiff  recovered  in  said  suit 
against  said  Talcott  and  the  the  defendant  0159  13,  dam- 
ages and  costs,  being  the  full  amount  of  the  judgment,  set 
forth  in  said  writ  of  scire  fadas,  and  the  execution  that 
issued  thereon,  and  the  ofiicer's  fees  on  said  writ,  together 
with  the  interest  on  said  sums,  and  all  damages  for  the  de- 
tention of  said  debt ;  that  afterwards,  and  after  the  last  con- 
tinuance of  this  suit,  that  is  to  say,  after  the  adjournment  with- 
out day  of  said  county  court,  at  their  March  term,  1839,  to 
wit,  oo  the  first  day  of  April,  1839,at  Burlington  aforesaid,  the 
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CaiTTKHDBif,  plaintiff  prayed  out  a  writ  of  executioii  on  said  last  mentioned 
1842.  judgment  in  due  form  of  law,  for  the  full  amount  thereof, 
SteTcns  made  returnable  within  sixty  days  from  its  date,  and  then  and 
y-  there  delivered  said  last  mentioned  writ  to  Amos  W.  Butler, 
then  and  for  more  than  sixty  days  thereafter,  a  deputy  sheriff 
under  George  A.  Allen,  sheriff  of  said  county  of  Chittenden, 
to  levy  and  collect ;  that  afterwards,  while  said  execution 
was  in  life  and  in  the  hands  of  said  Butler,  deputy  sheriff,  as 
aforesaid,  to  wit,  on  the  28th  day  of  May,  1839,  at  Burling- 
ton aforesaid,  the  said  Talcott  and  the  defendant  paid  the 
amount  of  said  execution  to  said  Butler,  deputy  sheriff  as 
aforesaid,  and  to  the  plaintiff,  together  with  said  Butler's 
fees,  to  wit,  ten  dollars,  for  levying  and  collecting  said  execu- 
tion, which  the  plaintiff  and  said  Butler  then  and  there  ac- 
cepted in  full  satisfaction  and  discbarge  of  said  last  mentioned 
execution  and  judgment  so  recovered  as  aforesaid  against  said 
Talcott  and  the  defendant,  concluding  with  a  verification. 

The  third  plea  was,  in  substance,  like  the  second,  with  this 
exception  ;  in  the  third  plea  the  defendant  alleged  the  pay- 
ment of  the  judgment  and  execution  against  Talcott  and 
the  defendant,  to  have  been  made  to  the  plaintiff,  and 
that  the  plaintiff  accepted  the  amount  so  paid  in  full. 

Replication  to  the  first  plea :  that  true  it  is,  the  said  Tal- 
cott after  the  commencement  of  this  suit,  and  after  the  same 
had  long  been  pending  in  this  court,  and  a  large  amount  of 
costs  had  accrued  therein,  did,  before  the  filing  of  the  de- 
fendant's said  plea,  to  wit,  on  the  first  day  of  August,  1839, 
at  Burlington  aforesaid,  pay  to  the  said  Stevens,  the  said  sum 
of  money  in  said  judgment,  in  said  writ  of  scire  facias 
mentioned  in  full  satisfaction  and  discharge  of  said  judg^ 
ment  in  said  writ  of  scire  facias  mentioned  ;  yet  at  the  time 
of  the  payment  of  the  afores^d  judgment  in  said  writ  of 
scire  faicas  mentioned,  to  wit,  on  the  first  day  of  August, 
1839,  the  said  writ  of  scire  facias  was  then  pending  in  this 
court,  and  a  large  amount  of  legal  and  taxable  costs  had 
^then  accrued  thereon  to  the  said  Stevens,  which  this  defend- 
ant was  then  liable  to  pay,  to  wit,  the  sum  of  25  dollars, 
which  was  well  known  to  this  defendant  and  said  Talcott, 
and  neither  this  defendant  nor  the  said  Talcott,  nor  any 
other  persons  have  paid  or  offered  to  pay  said  legal  and  taxaUe 
costs  or  any  part  thereof,  and  this  he  is  ready  to  verify ; 
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wherefore  he  prays  judgment  and  execution  for  his  costs  Chittxiidbi«, 

aforesaid.  ^isIS?^' 

The  plaintiff,  in  his  replication  to  the  second  and  third  ZT 
pleaSy  admitted  the  recovery  of  the  judgment  in  the  suit  upon  v. 
the  jail  bond  against  Talcott  and  the  defendant,  and  the  pay-  ^"ffC"« 
ment  of  the  money  in  satisfoction  of  that  judgment  and  the 
execution  issued  thereon,  and  averred  '  that  this  suit  was 
'  commenced  long  previous  to  the  payment  and  satisfaction 
*  of  the  said  execution  by  the  said  Talcott  and  Briggs,  as  in 
'  the  defendant's  second  and  third  pleas  set  forth,  and  that  at 
'  the  time  of  said  payment,  to  wit,  on  the  28th  day  of  May, 
^  1839,  this  suit  was  pending  in  this  court  against  the  said 
'  Briggs,  and  a  large  amount  of  legal  and  taxable  costs  had 
'  then  accrued  therein,  in  the  proseciltion  of  the  same,  in  favor 
'of  the  plaintiff  against  the  said  Briggs,  to  wit,  the  sum  of 
'  twenty-five  dollars,  which  the  said  Briggs  was  then  liable 
'  to  pay,  which  was,  at  the  time  of  the  payment  of  the  ex- 
<  ecation  aforesaid,  well  known  to  the  said  Briggs  and  Tal- 
'cott,  yet,  neither  the  said  Talcott,  nor  Briggs,  nor  any 
'  other  person,  has  paid  or  offered  to  pay  said  costs,  or  any 
'  portion  thereof,'  concluding  with  a  verification. 

To  these  replications  the  defendant  demurred  and  the 
plaintiff  joined  in  demurrer. 

The  county  court  decided  that  the  replications  were  suf- 
ficient and  rendered  judgment  for  the  plaintiff  to  recover  his 
costs.    The  defendant  excepted  to  the  decision. 

Hyde  fy  Peck  fgr  defendant. 

Scire  faciae  is  not  an  original  action,  but  a  proceeding 
ancillary  to  and  based  upon  the  original  judgment  and  must 
be  brought  in  the  same  court  No  damages  are  claimed  or 
recovered ;  and  if  the  plaintiff  succeed,  it  is  not  a  recovery  of 
judgnunt,  but  an  award  of  execvilion  on  the  original  jvdg'- 
ment.  The  pleadings  in  this  case  show  a  payment  of  the 
foil  amount  and  interest  by  the  defendant  and  an  acceptance 
by  the  plairdiff'  in  eatisf action  of  the  judgment^  which  is 
an  extinction  of  the  judgment.  The  judgment  being  ex- 
tinguished no  execution  can  be  awarded  thereon.  No  ex- 
ecution could  be  awarded  against  the  principal,  and,  con- 
sequently, none  against  the  bail.  In  this  proceeding  no 
damages,  not  even  nominal,  are  recoverable^    At  common 


Steren* 


4g  CASES  IN  THE  SUPREME  COURT 

CBiTTEirDEif,  law^  no  costs  were  recovered ;  costs  are,  by  statute,  only  an 
^18425'     incident  of  the  principal  thing  sought  in  the  action.     If  the 
plaintiff  fail  as  to  the  principal,  he  must  fail  as  to  the  inci- 
dent.    A  recovery  by  the  plaintiff  of  costs,  without  debt  or 
^"'^*      damages,  would  be  a  novelty.     Chit.  PI.  397. 

A  plea  of  payment  and  satisfaction  of  the  debt  or  damages, 
sought  in  the  action  after  the  commencement  of  the  suit,  is 
a  bar,  more  especially  where  it  alleges  an  acceptance,  by  the 
plaintiff,  in  satisfaction.  Where  two  actions  are  brought 
against  the  same  person  for  the  same  thing,  satisfaction  of 
the  judgment  in  one  suit,  may  be  pleaded  puis  darrien  con^ 
Hnuance  to  the  other  suit.  Chit.  PI.  456,  and  authorities 
there  cited.  Watkinson  v.  Englesby  fy  SXokeSf  5  Johns.jR. 
386.  Bourne  v.  Jojfy  9  Johns.  R.  221.  Prince^  ei.  al.  v. 
Nicholson,  et.  al.  1  Com.  L.  R.  124.  (5  Taun.  333.)  Panis 
V.  Salkdd,  2  Wils.  137.  Lovell  v.  Eastqjy,  3  T.  R.  554. 
Littleton  v.  Cross  et.  al.  10  Cora.  L.  285.  Bird  v.  RandaU, 
3  Burr.  1345  Baylies,  et.  al.  v.  Fettyplace,  et.  dl.  7.  Mass. 
R.  325.     Thorfq>son  v.  Percival,  27  Com.  L.  R.  241. 

The  late  English  practice  seems  to  be  that,  on  a  plea  puis 
darrien  continuance  being  interposed,  the  plaintiff  is  at 
liberty  to  admit  the  truth  of  the  plea  and  discontinue  with- 
out costs ;  but  if  he  resist  the  plea  he  is  liable  for  costs  sub- 
sequently made  if  he  fail.  fVoUen  v.  Smith,  36  Com.  L. 
R.  180.  Lyttleton  v.  Cross,  10  Com.  L.  R.  285.  Baker 
V.  Morrey,  17  Com.  L.  R.  168. 

If  the  principle  can  be  established  that  when  separate 
actions  are  pending  at  the  same  time,  against  the  maker  and 
indorser  of  a  promissory  note,  nominal  damages  and  costs 
maybe  recovered  in  one  action,  after  satisfaction  in  the  other, 
it  is  an  exception  to  the  general  rule,  and  introduced  to  facil- 
itate the  negotiabitity  of  commercial  paper.  It  can  have  no 
application  to  a  case  where  two  actions  are  brought  for  the 
same  cause  against  the  same  person.  There  is  no  justice  in 
favoring  a  party  who  brings  two  suits  against  the  same  party  . 
for  the  same  debt,  as  it  adds  nothing  to  the  plaintiff's  security. 
If  the  plaintiff  does  so,  he  must  not  accept  satisfaction  in  the 
one  suit  till  he  perfects  his  judgment  in  the  other. 

Maisck  if  SmaUey,  for  plaintiff,  contended  that  the  pay- 
ment of  the  original  judgment,  teaving  the  coats  which  had 
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accrued  in  this  suit  unpaid,   would  not  bar  the  present  CBtrrsirDBv, 
action,  and  cited  Chitty  on  Bills,  8th  Am.  Ed.  570,  599.    *'''I^'* 
2  Dallas,  1 1 5.    Wattles  v.  Laird,  1  Johns.  327,     3  Petersd.  ~ ' 

SteveiM 

Ab.  160,  title,  BaiL     12  Mod.  112.     7   Com.  L.  R.  289.  v. 

7  East,  536. 

.The  opinion  of  the  tsourt  was  delivered  by 
Williams,  Ch.  J. — It  was  decided  in  the  case  of  Aikin^ 
son  V.  Thamtani  I  Camp.  559,  note,  '  that  if  after  action 

*  brought,  the  money  sought  to  be  recovered  is  paid  without 

*  a  rule  of  court,  the  plaintiff  must  have  a  verdict.'  In  the 
case  of  Horsburgh  v.  OrmBy  same  page,  where  the  defend- 
ant had  paid  the  debt,  but  not  the  cost,  the  plaintiff  had 
a  verdict  with  nominal  damages.  A  similar  decision  was 
made  in  the  case  of  Goddard  fy  another  v.  Bet^amxn,  3 
Camp.  331,  where  the  payment  was  made  the  same  day  the  ac- 
tion was  commenced  and  a  receipt  given.  As  it  did  not  appear 
at  what  hour  of  the  day  the  payment  was  made,  whether 
before  or  after  the  commencement  of  the  action,  the  plaintiff 
was  allowed  to  take  a  verdict  with  nominal  damages.  From 
these  cases,  as  well  as  from  the  case  of  Tome  v.  Powell^  7 
East,  536 ;  HoUand  v.  Jourdine,  1  Holt,  6 ;  Frande  v. 
CrytoeU,  5  Barn.  &  Aid.  886 ;  NeUon  v.  misanj  6  Bing. 
568 ;  it  appears  to  be  settled,  that  a  defendant  cannot  avail 
himself  in  defence  of  payment  after  the  commencement  of 
the  suit,  unless  he  also  pays  the  cost  as  well  as  the  debt. 
Unless  the  cost  is  paid,  or  the  plaintiff  has  voluntarily  re- 
linquished his  claim  to  the  debt  and  cost,  as  he  might,  by  a 
release  or  accord,  he  may  recover  nominal  damages,  so  as  to 
carry  the  cost.  The  rule  can  be  no  otherwise,  where  he  has 
separate  remedies  for  the  same  debt  or  demand,  and  is  pur* 
suing  them  at  the  same  time.  The  payment  of  one  can  be 
no  discharge  of  the  other,  except  on  the  payment  of  the  cost 
in  all  the  actions.  The  cases  referred  to  in  Chitty  on  Bills, 
570,  settle  this  point.  In  the  case  before  us,  when  the 
judgment  was  rendered  in  the  suit  on  the  jail  bond,  the  de- 
fendant could  have  paid  the  money  into  court,  or  tendered 
the  amount  to  the  plaintiff,  either  of  which  would  have  dis- 
charged the  defendants  from  any  further  proceedings  on  that 
judgment ;  but,  unless  it  was  a  payment  of  this  very  recogniz- 
ance and  the  cost,  it  could  not  preclude  the  pbintiff  from 

Vol.  xnr.  w.  b.  it.  7 
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CHiTT>KDEir,  proceeding  for  nominal  damages  and  cost.  The  recogniz- 
^'^J^'  ance  was  forfeited  and  the  plaintiff  was  entitled  to  maintain 
^~jj  an  action  thereon.  Although  this  action  would  have  been 
V.  defeated  if  the  payment  of  the  judgment  had  been  made 
before  suit  brought,  as  a  discharge  or  satisfaction  of  the  debt, 
or  matter  in  demand,  would  bar  any  future  suit  on  all* or  any 
of  the  remedies  ;  yet,  after  suit  brought,  it  could  only  be  de- 
feated or  discharged  by  a  payment  of  th^^ebt  and  th&  cost. 
The  plaintiff  was  therefore  entitled  to  a  judgment  for  his 
damages  and  cost.  The  judgment  of  the  county  court  was 
for  the  plaintiff  to  recover  cost  only,  without  any  judgment 
for  damages.  This  was  erroneous.  A  judgment  can  never  be 
rendered  for  a  plaintiff  to  recover  cost,  except  there  be  a  re- 
covery for  damages.  Costs,  are  consequent  upon  the  recovery 
of  debt  or  damages.  On  this  ground,  no  costs  were  allowed 
at  common  law,  on  a  writ  of  scire  facias^  and  was  only  al- 
lowed in  pursuance  of  the  state  8  and  9  William  3,  eh. 
11.  In  this  state  the  right  of  a  plaintiff  to  recover  cost  on 
Bdre  facias  stands  upon  the  same  ground  as  a  recovery  in  any 
other  action  and  is  expressly  recognized  by  statute,  chap.  28, 
s.  28.  As  no  judgment  was  rendered  by  the  county  court 
for  damages,  their  judgment  must  be  reversed  and  judgment 
rendered  for  the  plaintiff  to  recover  one  cent  damages  and 
his  cost. 


Harrington  Kellt  v.  Jonathan  Hart. 

To  ooiiBiitiite  a  theriflT'e  Mile  so  that  the  sale  will  be  valid  againii  the  credi* 
tor  of  jthe  vendor,  without  a  chaoge  of  poesesf  ion,  the  prooeeding  oinat 
be  under  the  authority  of  the  precept  of  the  law,  and  the  right  to  make 
the  sale  not  rest  upon  the  consent  of  the  debtor. 

This  was  an  action  of  trover  for  two  wagons  and  one 
horse.     Plea,  general  issue,  and  trial  by  jury. 

On  the  trial  in  the  county  court,  it  was  admitted  that  the 
defendant  took  the  property,  in  question,  by  virtue  of  a  writ 
of  attachment  in  his  favor  against  one  James  A.  Parsons. 
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The  plaintiff)  to  show  title  in  himself,  offered  to  prove  that  CBirrBiiDxir, 
the  property  had  belonged  to  said  Parsons,  against  whom  Td^' 
one  Charles  Collins,  the  constable  and  collector  of  Colchester,  j^^JT  ' 
bad  sundry  taxes  and  rate  bills,  and,  two  executions  in  favor.  ^jp. 
of  sundry  persons  for  collection,  and  in  virtue  of  these  and  his 
authority  derived  under  them,  he  levied  upon  the  property 
in  question,  and  was  about  to  post  it,  agreeably  to  law,  but 
left  it  in  Parsons'  possession,  on  whose  honor  he  relied  to 
have  it  forthcoming  on  the  day  of  sale,  it  having  been  volun- 
tarily turned  out  on  the  execution,  and  taxes ;  that  Collins 
delayed  posting  the  property  until  a  time  agreed  on,  at  the 
request  of  Parsons,  who  expected  to  avoid  a  sale  by  pay- 
ment ;  that  when  the  first  day  set  for  the  sale  arrived,  Cdlins 
called  at  a  tavern  near  the  residence  of  Parsons^  to  post  the 
property,  but  was  informed,  by  the  keeper  of  the  bar,  that 
Parsons  had  left  $6  to  be  handed  to  him,  to  apply  on  the 
demands  in  his  hands,  with  a  request  that  the  posting  of  the 
property  should  be  delayed  until  a  certain  Friday,  about  two 
or  three  weeks  thereafter,  at  which  time,  if  the  balance  was 
not  paid,  the  property  should  be  sold  at  public  auction,  in  the 
same  manner  as  though  it  were  duly  posted,  and  this  for  the 
purpose  of  avoiding  expense  only ;  that,  pursuant  to  this 
understanding,  the  constable  thereupon  did  not  post  the  pro- 
perty, but  delayed  the  sale  until  the  day  so  last  set  arrived, 
when  the  said  Parsons  not  having  raised  and  paid  the  balance 
on  the  executions,  said  Collins,  on  his  return  home  from 
Burlington,  called  at  Parsons'  house,  and  having  notified 
divers  persons  verbally  of  the  sale,  and  requested  their  at* 
tendance,  the  property  was  turned  out  by  Parsons,  and,  in  the 
street  in  front  of  Parsons'  house,  and  in  view  of  said  tavern, 
exposed  to  public  sale,  said  Collins  then  and  there  declaring 
with  a  loud  voice,  and  giving  the  persons  present  to  under- 
stand, that  it  was  sold  upon  execution  by  him,  as  constable  ; 
that  there  was  a  number  of  bidders  and  bids  upon  each 
article  sold,  and  among  such  bidders  was  the  plaintiff,  Kelly, 
to  whom,  being  the  highest  bidder,  the  property  was  struck 
off;  that  the  sale  was  openly  and  fairly  conducted,  without 
fraud  or  collusion  on  the  part  of  the  constable,  or  the  plain- 
tiff, and  that  the  plaintiff  did  not  know  that  the  property  had 
not  been  posted ;  that  after  the  sale,  the  property  was  left 
on  the  premises  of  Parsons  in  his  possession,  as  before,  for 


V. 

Hart. 


52  CASES  liN  THE  SUPREME  COURT 

Cbittxvpm>  an  indefinite  period,  when  it  was  soon  after  taken  by  the  de« 

'i^^*     fendant,  as  above  stated,  with  a  full  knowledge  of  the  sale 

£^jr       to  the  plaintiff. 

The  court  decided  that  the  fiicts  offered  to  be  proved 

could  not  avail  the  plaintiff,  and  would  not  transfer  the  pro- 
perty to  the  pkintiff,  as  against  the  bona  fide  creditors  of 
Parsons,  without  a  further  change  in  the  possession,  and  di- 
rected a  verdict  for  the  defendant,  which  was  accordingly 
returned.    To  which  decision  the  plaintiff  excepted. 

C.  D.  Ka$aan  for  plaintiff. 

The  only  question  in  this  case  is,  whether  the  public  sale 
by  a  sheriff  of  property  in  execution,  is  good  without  a 
change  of  possession,  unless  it  has  been  posted  in  the  usual 
manner. 

That  a  sale  by  a  sheriff,  on  execution,  when  the  property  was 
posted,  though  it  remained  with  the  debtor,  is  good  to  protect 
it  against  subsequent  attaching  creditors,  has  been  repeatedly 
holden  in  this  court.  Boardman  v.  Keder^  etal.  I  Aik.  R. 
158.  Bates  v.  Carier,  5  Vt.  R.  608.  Gates  v.  Gaines, 
1  Vt.  R.  346.    Barnes  v.  Barnes,  6  Vt.  R.  388. 

The  provision  of  the  statute,  requiring  it  lo  be  posted  by 
the  sheriff,  is  intended  for  the  benefit  of  the  debtor,  that  pur- 
chasers may  come  in  to  bid  on  it  and  prevent  an  unjust  sac- 
rifice of  the  property.  Its  object  is  not  to  give  notoriety  to 
the  sale  of  the  particular  debtor^ s  property,  but  to  notify  the 
sale  of  the  kind  qf  preperty  taken,  and  so  is  the  uniform 
practice.  A  notice  is  not  to  be  found  where  the  parties  to 
the  execution  are  mentioned  in  it.  **  Taken  by  virtue  of  an 
execution  to  me  directed,"  certain  pr<^rty,  without  naming 
the  owner,  is  the  unvarying  form  of  the  notice.  The  form 
of  the  ofiicer's  return  is  also  of  a  like  character,  and  this 
course  has  been  acquiesced  in,  from  time  immemorial.  But 
it  cannot  be  pretended  that  it  furnishes  the  least  notoriety  to 
the  world,  that  A.  R  is  to  have  his  property  sold  ;  and  if  the 
owner  is  vrilKng  to  waive  his  right  against  the  sheriff  to  a 
duty  due  him  from  the  sheriff,  it  cannot  be  inquired  into  by 
others.  It  is  not  in  half  the  cases  of  sale  on  execution,  that 
the  parties  are  ever  known  at  all,  and  much  less,  that  the 
purchasers  look  into  the  previous  proceedings  of  the  officer. 
If  the  irregularity  of  the  officer's  proceedings  were  to  be  in- 
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quired  into,  you  may  also  go  back  to  those  of  the  court  ChittshdxV) 
issuing  the  process,  and,  by  involving  the  validity  of  such      ^^2!^* 
sales  in  uncertainty,  deter  all  persons  from  purschasing.  KMr 


J.  Maecky  for  defendant. 

The  facts  offered  to  be  proved,  would  not  have  constituted 
the  plaintiff  a  purchaser  at  sheriff's  sale.  Collins  acted  as 
agent  of  the  debtor,  in  the  sale,  and  not  as  the  minister  of 
the  law.  The  fact  of  his  having  process  is  of  no  importance. 
He  did  not  act  under  it,  and,  if  sued  by  Parsons  for  intermed- 
dling with  the  property,  he  cannot  justify  under  it.  BatcheU' 
der  V.  Carter y  2  Yt.  168,  governs  this  case.  See  the  charge 
of  the  court,  7  Vt.  92,  Janes,  Administratory  v.  Marcy  Sf 
Martin. 

Wherever  the  court  have  held  that  a  purchaser  at  sheriff's 
sale  need  not  remove  the  property,  as  against  the  creditors  of 
the  execution  debtor,  the  sale  has  always  been  strictly  a  sher* 
iff 's  sale,  where  the  property  was  disposed  of  against  the  will 
of  the  debtor,  by  following  the  requirements  of  the  statute. 
The  party  derives  his  title  there,  by  operation  of  law,  with- 
out the  express  assent  of  the  debtor.  The  law  confers  the 
title,  and  if  the  execution  debtor,  or  any  one  else,  questions 
his  right,  he  makes  title,  through  the  law,  and  not  through  the 
party.  In  this  case,  he  can  make  title  through  the  party  only. 
Eidd  V.  Mawlinean,  2  Bos.  &  Pul.  58.  Watkins  v.  Birchf 
4  Taunton,  823.  Boardman  v.  Kedefy  1  Aikens,  158. — 
OaUa  V.  Gaines,  10  Vt.  346.  7  Vt.  92,  above  cited. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J. — It  is,  at  present,  a  well  settled  principle  of 
the  law  of  this  state,  that  sales  of  personal  chattels,  unaccom- 
panied by  any  visible,  substantial  change  of  possession,  are 
inoperative,  as  against  the  creditors  of  the  vendor.  The 
cases  of  sheriffs'  sales  have  been  considered  an  exception 
from  the  operation  of  this  rule.  It  is  not  now  necessary,  and 
could  not  be  useful,  to  go  into  the  reasons  of  the  exception. 
The  cases  upon  that  subject  have  followed  in  the  track  of 
Kidd  V.  Rawlinsonf  2  B.  &  P.  59.  The  principal  reasons 
there  urged  in  favor  of  the  determination  are,  that  the  pub- 
licity and  the  character  of  the  sale  rebut  all  inference  of 
fraud.     For  myself  I  think  this  exception  rests  more  upon 
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Chittkvdsh,  the  fiict  that  it  is  a  transfer  of  the  title,  by  operation  of  law, 
^842.^'  than  upon  its  notoriety.  It  is  the  former,  rather  than  the 
XgU  latter,  which  distinguishes  it  from  sales  by  contract  of  the  par- 
▼'  ties ;  for  if  all  public  sales  were  to  form  eiceptions  to  this 
very  salutary  rule,  it  would  doubtless  cease  to  have  any  ben- 
eficial operation.  Sheriffs'  sales,  and  all  sales  by  the  offi- 
cers of  law,  must  be  held,  prima  facief  good  to  transfer  the 
title  of  the  debtor,  upon  that  appearing  to  have  been  done,  by 
such  oflicer,  which  the  law  requires  to  be  done  previous  to  the 
title  passing.  Now  no  law,  and  no  practice,  requires  such  offi- 
cer to  make  any  delivery  of  the  property.  When  he  appears 
to  have  proceeded  as  sheriff,  or  other  officer,  and  the  sale 
is  in  ifiin/um,  it  will  be  recognized,  as  an  exception  to  the 
rule.  But  where  he  really  proceeds  by  consent  of  the  par- 
ties, and  in  making  the  sale,  acts  as  the  agent  of  the  parties, 
and  not  as  the  minister  of  the  law,  his  proceedings  cannot 
be  allowed  any  greater  force  than  those  of  any  other  auc* 
tioneer.  If  he  were  really  acting  in  the  capacity  a  public  of- 
ficer, and  by  authority  of  his  precept,  we  are  not  called  upon 
to  determine  how  far  any  circumstantial  defect  in  his  previ- 
ous proceedings  would  affect  the  title  of  a  purchaser.  ^  At 
.  least,  we  think  it  no  hardship  to  hold,  that  where  any  spe- 
cific advantage  is  claimed  by  force  of  a  sheriff's  sale,  it  should 
be  shown  to  have  been  strictly  of  that  character.  Not  only 
the  agent  should  have  been  a  public  officer,  but  in  making 
the  sale  he  should  have  acted  under  the  authority  of  his  pre- 
cept.    This  is  not  that  case. 

Judgment  affirmed. 
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T.  F.  &  W.  L.  Strong  v.  Jeptha  Bradley. 

When  the  creditor  in  committing  an  execotion  to  an  officer,  for  collection, 

pives  written  instruction!,  and,  on  trial  of  an  action  against  the  officer  for 

neglect  in  coUeciiog  the  same,  the  instrnctions  are  relied  upon  bj  way 

of  defence,  it  if  the  datj  of  the  eoort  to  direct  the  jury  in  regard  to  the 

legal  effect  of  snoh  instructions. 
If  the  creditor  give  such  instructions  to  a  deputy  sheriff,  and  the  deputy  is, 

in  any  degree,  influenced  thereby,  the  sheriff  is  not  liable  for  his  conduct 

in  regard  to  the  matter. 
If  each  instructions  would  in  any  sense  qualify  the  conduct  of  the  officer, 

his  acts  must  be  referred  to  them,  unless  it  be  shown  by  positive  proof 

that  he  was  not  influenced  thereby. 
Where  there  is  no  proof  in  the  case  tending  to  show  that  the  officer  was 

actuated  exclusively  by  some  other  consideratiou ,  this  point  cannot  be 

submitted  to  the  jury. 

This  was  an  action  on  the  case  against  the  defendant,  as 
sheriflTof  the  county  of  Franklin,  for  not  levying  and  collecting 
an  execution  in  favor  of  the  plaintiffs  against  one  Joel  Wilson, 
and  for  neglecting  to  make  a  return  of  nan  est  %noentu9  on 
the  samei  so  as  to  charge  the  bail  on  the  original  writ.  The 
plea  was  the  general  issue,  and  trial  by  jury. 
It  appeared,on  the  trial  in  the  county  court,  that  the  execution 
came  into  the  hands  of  the  deputy  of  the  defendant  about  the 
11th  of  December,  A.  D.  1837,  in  a  letter  from  the  plaintiff's 
attorney  hereafter  set  forth,  and  within  thirty  days  from  the 
rendition  of  the  judgment,  and  it  was  conceded,  on  trial,  that 
the  execution  had  not  been  collected  nor  paid  to  the  plaintiffs, 
and  that  no  return  of  non  est  inventtts  had  been  made  on  it, 
and  that  it  had  not  been  in  any  way  executed ;  and  that  the 
plaintiffs  had  called  upon  the  defendant  for  the  payment  of 
the  execution  before  this  suit  was  brought. 

In  the  defence,  the  defendant  gave  in  evidence  the  letter 
from  the  attorney  of  the  plaintiffs,  which  was  as  follows,  to  wit: 

<  Burlington,  11  December,  1887. 

<  Sir — ^I  enclose  you  the  execution  T.  F.  &  W.  L.  Strong 
'  t^.  Joel  Wilson.  Should  you  find  it  necessary  to  take  any 
'  other  course  than  the  straight  forward  one,  you  will  please 
^  advise  me.' 

The  defendant  called  Fayette  Soule,  the  defendant's 
depaty,  to  whom  the  execution  was  enclosed,  who  testified 
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^RiTTBKDXff,  (all  objection  as  to  interest  being  waived)  that  he  received 
'1842T'     the  said  execution  enclosed  in  the  letter,  of  which  the  fore* 
"  going  is  a  copy,  about  the  date  of  it,  and  that  soon  after  the 
receipt  of  the  execution,  he  went  to  Wilson's,  but  did  not  find 
him  at  hoine,but,  upon  inquiry,  was  informed  that  he  was  poor; 
that  at  this  time  the  witness  had  the  execution  with  him  ;  that 
he  was  again  at  Wilson's  soon  after  that,  and  in  the  life  time 
of  the  execution,  and  before  the  session  of  the  supreme  court 
at  St.  Albans,  in  January,  183S,  but  whether  he  had  the  ex- 
ecution with  him,  at  that  time,  he  could  not  say,  and  he  then 
saw  Wilson,  and  that  he  looked  for  property,  but  could  find 
none,  and  was  informed  he  had  none,  and  that  he  did  not 
think  proper  to  commit  him  on  the  execution  under  the  in- 
structions he  had  received  from  the  plaintiiTs.     That  be  had 
never  communicated  with  the  plaLintifi*s  nor  their  attorney  upon 
the  subject  of  the  execution  and  the  letter  of  instructions, 
and  that  he  never  saw  Wilson  after  that  time ;  that  he  was 
hired  to  the  defendant,  by  the  month,  and  boarded  with  him, 
and  that  all  the  papers  were  kept  in  the  same  desk,  and  that 
defendant  knew  what  business  he  was  doing,  and  that  he  gen- 
erally told  him  what  he  had  done.     Defendant  sent  the  exe- 
cution to  the  justice. 

It  appeared  that  Wilson  lived  at  Fairfax,  a  distance  of 
about  14  miles  from  the  defendant  and  the  witness,  Soule, 
and  that  he  absconded  about  the  20th  of  January,  A.  D. 
1838. 

Other  evidence  was  also  given  by  the  defendant  tending 
to  prove  the  property  of  Wilson  at  that  time. 

L.  B.  Hunt,  on  the  part  of  the  plaintiffs,  testified  in  sub- 
stance, that  at  the  session  of  the  supreme  court  at  St.  Albans, 
at  the  January  term,  1838,  he  heard  a  conversation  between 
the  defendant  and  the  plaintifis'  attorney  in  the  suit  against 
Wilson,  in  relation  to  the  aforesaid  execution,  and  said  attor- 
ney then  told  defendant,  that  if  he  could  get  a  good  note  for 
the  plaintiffs'  debt,  payable  in  6  or  12  months,  he  might  take 
it,  and  that  Wilson  was  not  present  at  this  conversation  ;  and 
that  witness,  soon  after  having  learned  that  Wilson  had  run 
away,  informed  defendant  of  the  fact,  supposing  he  was  liable 
for  the  execution,  but  defendant  told  witness  he  was  not  liable 
for  it ;  that  he  had  never  seen  Wilson  since  the  execution 
had  been  sent  up,  and  that  he  had  written  instructions  not 
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to  commit  him.  The  plaintiffs  also  gave  evidence  tending  to  CHiTTBKDBir, 
prove  the  ability  of  Wilson  to  pay  the  execution  ;  and  there  ^18427' 
was  no  evidence  in  the  case  tending  to  prove  that,  after  the 
conversation  between  the  defendant  and  plaintiffs'  attorney., 
at  the  session  of  the  supreme  court  at  St.  Albans,  in  January 
I8389  either  the  defendant,  or  his  deputy,  Soule,  had  ever 
seen  Wilson. 

The  court,  in  this  case,  after  explaining  to  the  jury  the  gen- 
eral principles  in  regard  to  the  duties  and  liabilities  of  sheriffs, 
in  such  a  manner  as  was  satisfactory  to  the  parties,  proceeded 
to  state  to  them  that  the  important  inquiry  was,  whether 
there  was  any  thing  in  this  case  to  take  it  out  of  the  opera- 
tion of  the  common  principles  applicable  to  sheriffs ;  and 
the  jury  were  told  that  the  conversation  between  plaintiffs' 
attorney  and  the  defendant,  as  testified  to  by  L.  B.  Hunt, 
would  not,  of  itself,  justify  the  defendant  in  not  executing 
said  execution,  or  in  default  thereof  in  not  returning  the 
same  into  the  office  of  the  justice  from  whom  it  issued  in  its 
life,  with  a  return  thereon  of  nan  est  inventus^  so  as  to  charge 
bail  on  the  back  of  the  writ ;  except  upon  the  condition  that 
a  good  note  was  obtained  according  to  the  tenor  and  effect 
of  the  instructions  given  him* 

The  jury  were  further  told  that  the  letter,  enclosing  the  ex- 
ecution to  the  deputy,  was  in  some  measure  equivocal, 
and  that  if  they  found  from  the  whole  evidence  that  the  de- 
fendant or  his  deputy  Soule  were  induced  to  vary  their  course 
by  means  of  the  letter,  and  to  manage  the  execution  in  any 
way  different  from  what  they  otherwise  would  have  done, 
relying  upon  the  letter,  and  that,  in  consequence  of  it,  they 
neglected  to  execute  the  execution  when  they  had  an  oppor- 
tunity, and  the  debtor  afterwards  absconded,  so  that  it  could 
not  be  executed  nor  returned  non  est  inventuSy  the  defend- 
ant would  not  be  liable  in  this  action  ;  but  if  on  the  contrary 
neither  the  defendant  nor  his  deputy  were  so  induced,as  above 
stated,  not  to  execute  the  process  by  means  of  the  letter,  then 
the  common  principles,  applicable  to  sheriffs,  would  apply  to 
this  case,  and  the  defendants  must  be  held  liable.  The 
jury  were  further  told  that  if  they  found,  from  the  whole  evi- 
dence, that  Soule,  the  deputy,  had  not,  at  any  time  after  he 
received  the  execution,  seen  Wilson,  so  that  he  could  return 
the  execution  nan  est  inveniua  so  as  to  charge  the  bail,  it 
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Cbittkkdsk,  was  his  duty  to  so  have  done,  and  in  that  eTent,  for  this  ne* 
Te^.^'     gleet  the  defendant  was  liable. 

The  jury  were  told  that  the  fact,  that  Soule  had  not  com- 
municated with  the  plaintiffs  or  their  attorney  in  relation  to 
the  execution  on  the  subject  of  his  instructions,  could  have 
no  effect  to  prejudice  the  rights  of  the  defendant  in  any  way 
whatever,  excepting  as  it  m^ht  have  a  tendency  to  prove  that 
Soule  did  not  act  under  the  letter  of  instructions  in  regard 
to  the  management  of  the  execution  relying  upon  the  same ; 
and  that  only  in  this  point  of  view  could  it  be  of  any  impor- 
tance, and  in  this  point  they  were  authorized  to  consider  it, 
and  give  it  its  proper  weight. 

The  jury  were  also  told  that  in  case  they  returned  a  ver- 
dict for  the  plaintiffs,  the  rule  of  damages  would  be  the  plain- 
tiff's debt  against  Wilson,  and  the  interest  on  it  after  sixty 
days  from  the  rendition  of  the  judgment  against  Wilson. 
The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  defend- 
ant excepted. 


Hyde  Sf  Peck,  for  defendant. 

There  is  error  in  the  charge  of  the  county  court  that,  if  the 
deputy  was  by  the  letter,  induced  to  vary  his  course,  relying 
on  the  letter,  and  that,  in  consequence  of  it,  he  neglected  to 
to  levy  the  execution  when  he  had  an  opportunity  and  that 
Wilson  afterwards  absconded  so  that  it  could  not  be  levied 
nor  returned  nan  est  inventtiSf  the  defendant  was  not  liable, 
but  if  not  so  induced  the  defendant  was  liable. 

1 .  This  instruction  lays  out  of  the  case  all  the  other  evi- 
dence tending  to  exonerate  the  defendant. 

S.  This  letter  authorized  the  deputy  to  omit  to  arrest  the 
debtor  or  to  return  the  execution  non  eat  inveritus.  This 
was  decided  in  this  case  at  the  last  term  of  this  court.  If 
the  Tetter  authorized  the  neglect,  then^  as  matter  of  law,  he 
was  justified  and  the  jury  ought  to  have  been  so  instructed ; 
and  whether  he  so  neglected,  '^  relying  on  the  letter*^  is  an 
inquiry  too  refined  for  the  court  to  entertain,  more  especial- 
ly as  the  plaintiffs  seek  to  charge  the  defendant  for  the  neg- 
lect of  his  deputy.  The  intent  with  which  a  party  does  a 
legal  or  authorized  act  is  not  a  subject  of  inquiry. 

3.  This  instruction  makes  the  letter  no  justification  unless 
the  deputy  was  ultimately  prevented  from  executing  the  ex- 
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the  letter,  and  was  thereby  induced  not  to  commit  the  debtor 
at  all,  he  was  not  justified  unless  the  debtor  absconded  un- 
der such  circumstances  that  the  execution  ^'  cwXd  not  be  ex-- 
touted  nor  returned  non  est  inventus"  If  the  letter  justi- 
fied a  delay,  it  justified  a  neglect  to  arrest  the  debtor  at  all ; 
at  all  events,  it  absolves  the  defendant  from  all  liability  for 
such  neglect  of  the  deputy. 

4.  The  construction  and  legal  effect  of  a  written  instru* 
ment,  is  matter  of  law  for  the  court  to  decide,  and  the  jury 
ought  to  have  been  told  that  the  letter  did  authorize  the  de* 
puty  to  neglect  or  delay  arresting  the  debtor,  instead  of  tell- 
ing them  that  it  "toa«  in  some  measure  equivocal^  and  that 
if  they  found  from  the  whole  evidence"  &c.  This  instruc- 
tion left  it  to  the  jury  to  decide  whether  the  letter  gave  any 
authority  to  the  deputy  to  deviate  from  his  legal  duty. 

II.  The  court  erred  in  charging  the  jury  that  the  directions, 
given  by  the  attorney,  as  proved  by  Hunt,  did  not  justify  the 
defendant  in  not  executing  the  execution  or  returning  it 
non  est  inventuSy  except  upon  condition  that  a  good  note 
was  obtained.  This  was  equivalent  to  telling  the  jury  to 
lay  this  part  of  the  evidence  entirely  out  of  the  case. 

The  power  given  by  the  plaintiffs'  attorney  to  defendant, 
to  take  a  note  with  surety,  implies  an  authority  in  defendant 
to  give  the  debtor  a  reasonable  time  to  procure  it.  The 
charge  of  the  court  makes  it  the  duty  of  the  defendant  forth- 
with to  arrest  the  debtor  and  take  him  by  the  nearest  route 
to  prison,  unless  he  has  a  note  with  surety  in  his  pocket  rea- 
dy to  deliver. 

In  the  exercise  of  the  discretion  vested  in  the  defendants 
by  the  attorney's  direction,  the  defendant  was  authorized  to 
delay,  at  least  a  reasonable  time,  the  execution  of  the  process, 
for  the  purpose  of  learning  the  particular  circumstances  of 
the  debtor  and  the  probability  of  obtaining  such  note  at  any 
time  during  the  life  of  the  execution,  arrd  to  judge  as  to  the 
most  favorable  time  in  the  life  of  the  execution  to  press  the 
debtor  for  the  requisite  security.  The  delay  may  have  been 
ibr  the  bonajide  purpose  of  procuring  the  note  and  induced 
by  the  direction  of  the  attorney.  Any  evidence  of  the  acts 
of  a  creditor,  which  have  the  least  tendency  to  show  that  the 
sheriff  may  have  been  induced  to  depart  from  his  legal  duty, 
ought  to  be  left  to  the  jury.    The  defendant  was  at  least  en- 
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CBiTTBHDKir,  titled  to  the  same  charge  as  given  in  relation  to  the  letter. 
"^7842?^*         III.  The  instruction  to  the  jury,  that  if  Soule  had  not  seen 
Z  the  debtor  he  was  liable  for  not  making  a  nan  est  return,  is 

9.  erroneous.  Soule  may  have  omitted  to  search  for,  and  arrest 
Bradley.  ^|^^  debtor,  relying  on  the  instructions  of  the  plaintiffs,  and 
for  the  purpose  of  communicating  virith  the  plaintiffs,  after 
learning  the  poverty  of  the  debtor,  and  yet  the  instructions 
of  the  court  compel  him,  at  the  peril  of  an  absolute  liability 
for  the  debt,  to  return,  contrary  to  the  tnUh  and  in  fraud  of 
the  rights  of  the  fraiZ,  that  he  had  made  diligent  search 
throughout  his  precinct  and  could  not  find  the  debtor.  A 
creditor  has  no  righl  to  induce  an  officer  to  deviate  from  the 
duty  imposed  by  law  and  then  compel  him  to  make  a  false 
return  to  charge  bail.  The  morality  of  the  law  is  of  a  high- 
er character. 

IV.  The  sheriff  is  responsible  only  for  the  official  neglects 
of  his  deputy  in  the  duties  imposed  by  law.  The  delivery 
of  the  execution  to  the  deputy,  with  discretionary  power  to 
deviate  from  his  legal  duty,  absolves  the  sheriff  from  all  lia- 
bility, and  bis  risk  ought  not  to  be  enhanced  by  the  hazard- 
ous inquiry  whether  the  deputy  deviated  from  his  legal  du- 
ty by  reason  of  the  instructions.  If  a  creditor  will  tamper 
with  a  deputy  and  constitute  him  his  agent,  he  is  no  longer 
the  agent  of  the  sheriff.  Whether  the  deputy  was  paid  by 
the  month,  or  by  legal  fees,  makes  no  difference ;  as  it  is  a 
general  principle,  that  the  least  interference,  to  vary  the  risk, 
discharges  the  bail  or  surety.  The  charge  makes  the  defend- 
ant^liable  for  the  default  of  the  deputy,  whether  he  knew  of, 
or  assented  to,  his  acting  under  the  instructions  or  not,  and 
makes  the  deputy's  neglect  to  communicate  with  the  plain- 
tiffs (not  an  official  act)  evidence  to  charge  the  defendant. 
4  T.  R.  119 ;  1  Aik.  194  ;  12  Vt.  R.  22 ;  7  CarviIIe,^739 ; 
15  Mass.  1S3 ;  4  Mass.  60 ;  Watson,  38 ;  L.  L.  2*2 ;  1 
Peake's  Ev.  230;  1  Starkie's  Ev.  2134,  1215;  33  Com.  L. 
R.  184 ;  35  Com.  L.  R.  234 ;  18  Com.  L.  R.  177.  Porter 
V.  Vinerf  18  Com.  L.  R.  note. 

V.  The  delivery  of  the  execution  to  the  deputy  to  dun 
the  debtor,  with  directions  <'  to  deviatefrom  the  straightfor^ 
ward  cours^'  was  not  a  delivery  ^^  to  execute  according  to 
laio"  and  does  not  support  the  declaration,  and  the  court 
ought  so  to  have  instructed  the  jury. 
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J.  Mdeck  and  D.  A.  SmaUeyy  for  plaintiffs.  CHirrxirDvir, 

To  excuse  himself  from  liability  the  defendant  relies,  first,     ''^^Hp* 
on  the  letter  received  from  the  plaintiff's  attorney,  enclosing      IT 
the  execution  ;  and  v. 

2.  On    the  attorney's   verbal  conversation  with  him  as     ^"^^y- 
proved  by  Mr.  Hunt. 

1.  The  defendant  cannot  complain  of  this  instruction. 
His  defence  was  that  his  conduct,  in  regard  to  the  execution, 
was  influenced  by  the  letter.  Could  he  so  have  satisfied  the 
jury,  he  would  have  obtained  the  verdict,  but  their  verdict 
falsifies  his  excuse. 

2.  The  court  properly  instructed  the  jury  that  the  conver- 
sation between  plaintiffs'  attorney  and  defendant  would  not 
excuse  the  defendant  from  executing  the  execution,  only  on 
condition  that  the  note  was  procured.  Had  the  defendant 
afterwards  seen  the  execution  debtor,  and  given  him  time  to 
procure  a  note  and  he  then  had  absconded  without  procur* 
ing  it,  the  case  would  have  merited  a  different  consideration. 
But  it  will  be  observed  the  case  shows  that,  after  this  conver- 
sation,  neither  the  defendant  nor  his  deputy  saw  Wilson.  If 
the  defendant  then  had  already  seen  Wilson,  that  conversa- 
tion would  not  screen  him  from  his  liability,  if  he  afterwards 
absconded ;  and  if  he  had  not  previously  seen  him  on  the  ex- 
ecution, he  lawfully  could  and  it  was  his  duty  to  have  return- 
ed it  fum  est  inventus. 

8.  The  instructions,  as  to  the  effect  of  defendant  not  re- 
plying to  the  letter,  were  as  favorable  to  the  the  defendant  as 
the  law  would  warrant  and  were  in  accordance  with  defend- 
ant's request. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — 1 .  We  think  the  court  erred  in  instructing 
the  jury,  that  the  letter,  written  by  plaintiffs'  attorney  to^the 
defendent's  deputy,  was  ^'  equivocal."  We  think  it  did  give 
the  officer  an  unlimited  discretion,  in  the  management  of  the 
collection  of  the  execution,  adding,  indeed  the  request  that 
if  it  became  necessary,  in  the  opinion  of  the  officer,  '^  to 
pursue  any  other  course  than  the  straight  forward  one,"  they 
would  wish  to  be  informed  ;  and  all  this,  when  no  discre- 
tion, whatever,  was  intrusted  to  the  officer !  We  cannot 
think  this  the  fair  construction  of  the  letter.     And  the  jury 
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Cbittxrdxh,  should  have  been  told,  that  it  did  vest  in  the  officer  an  un* 
^342^*     limited  discretion  to  pursue  such  a  course  as  he  deemed  for 
'  the  interest  of  the  plaintiffs.     His  omission  to  inform  plain- 
tiffs' attorney  of  his  proceedings,  from  time  to  time,  as  re- 
quested, might  be  important  in  determining  how  far  the 
officer  faithfully  executed  the  trust  reposed  in  him. 

2.  We  think  the  court  erred  in  not  instructing  the 
jury  that  the  defendant  was  no  way  Hable  for  the  manner  in 
which  his  deputy  executed  a  discretion,  intrusted  to  him  by 
the  creditor  in  the  execution.  If  the  creditor  obtain  from 
the  sheriff  the  appointment  of  a  special  deputy,  for  the  pur- 
pose of  collecting  his  execution,  there  is  no  liability,  on  the 
part  of  the  sheriff,  for  any  default  of  such  deputy.  He  is 
the  agent  of  the  party,  and  himself  alone  liable  for  such 
degree  of  diligence  as  the  particular  nature  of  his  retainer 
requires.  So,  too,  by  the  English  decisions,  if  the  party 
select  a  particular  deputy,  who  acts  under  his  instructions, 
he  thus  makes  him,  pro  hoc  vice,  a  special  deputy.  Ford  v. 
Leehe,  33.0.  L.  184,  and  cases  there  cited.  Doe  v.  Trye, 
35  C.  L.  234.     Porter  v.  Viner,  18  Cora.  L.  177,  in  noti9. 

We  intimated  last  term,  in  this  same  case,  that  we  were 
strongly  inclined  to  adopt  this  view  of  the  law,  as  being  appli- 
cable to  the  subject  of  sheriffs'  liability  in  this  state.  The  fur- 
ther discussion  and  consideration  of  the  subject  has  but  served 
to  confirm  this  impression.  If  a  discretion  is  intrusted  to 
the  deputy,  under  which  he  proceeds  to  act,  we  cannot  con- 
sider the  sheriff  liable  for  any  of  his  acts,  or  omissions, 
within  the  legitimate  range  of  that  discretion. 

The  discretion  in  this  case  was  unlimited.  Whatever 
then,  the  officer  did,  should  be  referred  to  that  discretion, 
unless  indeed  it  could  be  shown  that  the  officer  did  not  act 
under  his  instructions,  which  could  only  be  done  by  positive 
proof,  showing  that  he  was  not,  in  any  manner  or  degree 
whatever,  influenced  by  such  instructions.  For  although  he 
might  have  been  mainly  influenced  by  other  considerations, 
yet  if  he  was  in  any  degree  influenced  by  these  special  in- 
structions, the  defendant  is  exonerated  from  all  liability,  on 
account  of  his  conduct.  We  see  no  testimony  in  the  case 
tending  to  show  he  was  not  influenced  by  these  instructions. 
And  the  burden  of  showing  this  rests  with  the  plaintiff,  for 
the  instructions  are  admitted.    And  now  unless  some  irre*. 
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fragaUe  evidence  is  introdaced,  to  show  that  the  officers  acts,  Chittehdkk, 
which  are  fairly  referrable  to  the  iDstructions,  did  not  in  any       i848.  * 
degree  proceed  from  them,  nor  were  influenced  by  them,  they     strongs 
should  be  referred  to  such  instructions.     If  the  creditors  will     ^  ^; 

Bradley. 

give  special  instructions  to  the  deputy,  and  it  is  doubtful  how 
far  they  may  have  influenced  his  conduct,  these  doubts  should 
be  solved  against  the  party  raising  them.    It  is  incumbent 
on  him  to  show  that  he  has  not  himself  misled  the  sheriff's 
officer.     And  in  a  case  like  the  present,  it  is  not  to  be  left  to 
the  jury  to  make  some  kind  of  mental  inference  that  the 
officer  did  not  act  under  these  instructions,  when  his  acts  are 
fairly  referrable  to  that  cause,  and  there  is  no  proof  that 
they  proceeded  from  any  other  source.    In  ordinary  cases, 
where  one  has  authority  to  do  an  act,  and  does  the  act,  it  is, 
by  necessary  intendment  of  law,  referred  to  such  authority. 
Hence  the  clause,  in  the  plea  in  bar  of  justification  under  pro- 
cess, virtuie  cujus  is  not  traversable  even.    I  understand, 
too,  by  the  English  pmctice,  the  same  rule  extends  to  the 
present  case.    If  the  authority  will  cover  the  act,  or  omission 
of  the  officer,  the  sheriff  is  not,  and  cannot  be  made  liable, 
by  proof  that  the  officer  did  not  act  under  the  authority.     I, 
for  one,  should  be  well  enough  satisfied  with  that  rule,  in  the 
present  case ;  and  in  practice  I  do  not  consider  the  one  here 
kid  down  very  different  from  that.    In  abstract  principle  the 
rule  here  laid  down  is  not  merely  right ;  but  is,  so  far  as  the 
court  can  perceive,  absolute,  moral  justice,  to  both  parties.  My 
only  apprehension  is,  that,  in  practice,  it  will  be  found  rather 
too  nhich  refined  for  ready  and  sure  application.     But,  with 
the  limitations  above,  we  do  not  well  see  how  it  can  mislead 
or  confuse  the  least  experienced  in  technical  distinctions. 
But,  suiely,  it  should  not  be  referred  to  the  jury,  in  a  case 
like  the  present,  to  determine  whether  the  officer  did  in  fact 
act  under  his  instructions  or  not.     They  might  give  the  case 
to  the  plaintiffs  because  the  officer  was  himself  bail  on  the 
meBfie  process ;  or  because  he  did  not  write  the  plaintiffs' 
attorney,  or  possibly,  because  the  defendant  hired    him  by 
the  month.    It  is  obvious  none  of  these  grounds  would  be 
sufficient.    The  fact  of  the  officer  being  himself  bail,  would 
be  a  reason  why  he  would  commit'  the  debtor  immediately, 
if  he  did  not  intend  to  proceed  under  the  instructions.     His 
not  writing  plaintiffs'  attorney  would  show^  nothing  more 
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CairrxiTDsir,  than  a  Want  of  diligence  in  executing  a  special  authority,  for 
?842T*    which  we  have  seen  the  defendant  cannot  be  held  responsible, 

'Z  7  and  the  terms  upon  which  the  deputy  was  employed  could 

Vermont    hardly  effect  the  extent  of  the  sheriff's  liability  for  his  acts. 

Menmetai,  ^^  ^^  instructions  are  given  to  the  officer,  who  is  himself 
liable  for  his  own  acts,  and  he  does  not  pursue  them  with 
proper  diligence,  very  likely  he  might  be  liable  for  general 
official  neglect ;  but  this  is  not  the  case,  when  another  is 
liable  for  the  acts  of  such  officer. 

The  charge  of  the  court  to  the  jury,  in  regard  to  the  duty 
of  the  officer  to  return  the  execution  non  est  inventus^  was, 
we  think,  erroneous.  The  jury  were  told  that  if  the  officer 
had  not  seen  the  debtor  before  he  absconded,  so  that  he  could, 
consistently  with  the  facts,  have  returned  the  execution  non 
tat  inventus f  it  was  his  duty  to  have  done  so.  Now  it  could 
hardly  be  said  that  the  deputy,  being  himself  bail,  would 
be  under  any  greater  obligation  to  make  such  return  than 
if  some  other  one  had  been  bail.  And  in  this  latter  case,  if 
the  officer,  but  for  the  instructions,  would  have  arrested  the 
debtor,  but  under  them,  finding  upon  proper  inquiry,  that  he 
was  destitute  of  all  means,  did  not  therefore  go  to  see  him, 
even,  until  he  learned  he  had  absconded  he  could  not  then, 
consistently  with  good  faith,  make  a  n(yn  eat  inventus  return. 
So  that,  upon  this  point,  the  defendant  could  not  be  liable, 
except  under  the  same  limitations  as  in  the  former,  i.  e.  that  it 
should  be  substantially  and  fully  shown  that  these  instruc- 
tions did  in  no  sense  induce  the  deputy  to  pursue  a  different 
course,  in  that  respect,  from  what  he  otherwise  would  have 
done. 

Judgment  reversed  and  new  trial. 


Treasurer  of  Vermont  v.  Arab  Merrill  and  Jacob 

Maeck. 

A  recognizance  is  matter  of  record  and  cannot  be  aided  bj  any  parol 
averments.  If  made  returnable  at  a  time  when  no  term  of  court  is 
holden,  and  there  is  nothing  in  the  record  from  which  the  court  can 
infer  that  such  time  was  intended  to  describe  the  time  of  the  next 
session  of  the  court,  the  recognizance  is  void. 

Debt  upon  a  recognizance,  entered  into  by  the  defendants 
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u  sureties  and  Edward  B.  Brigham  as  principal,  conditioned  Cbity <»i>sv, 
for  the  appearance  of  said  Brigham,  before  Chittenden  coun-      ^xS^^ 
ty  court,  at  its  term,  "tp  be  holden  on  the  last  Tuesday,  Trewnwrof 
save  one,  in  1840,"  on  a  charge  of  burglary.     The  day  of    Vermont, 
the  sitting  of  the  court  was  the  last  Tuesday,  save  one,  in  Merrill  ec  A 
August,  1840,  and  the  omission  of  the  month,  in  the  record 
of  the  recognizance,  was  supplied  by  an  averment  in  the  dec- 
laratioo* 

The  defendants  demurred  to  the  declaration,  and  judgment 
was  rendered  by  the  county  court  that  the  declaration  was 
insufficient.    The  plaintiff  excepted. 

Cr.  K.  Platty  state's  attorney,  for  plaintiff* 

J.  Maeckf  for  defendants. 

The  opinion  of  the  court  was  delivered  by 
Redfibld,  J. — ^This  is  an  action  of  debt  on  recognizance* 
The  recognisance  is  made  returnable  on  the  last  Tuesday, 
save  one,  in  1840,  instead  of  the  last  Tuesday,  save  one,  in 
August,  1840.  A  recognizance  is  a  debt  of  record.  It  can 
exist  only  of  record.  It  must  be  proved  by  the  record.  The 
record  cannot  be  contradicted,  nor  varied,  nor  its  defects  sup-^ 
plied  by  any  parol  averments  merely.  It  must  stand  or  fall 
by  itself,  with  the  aid  of  such  intendments  as  the  court  can 
reasonably  make.  In  the  present  case,  if  the  bail  had  bound 
themselves  to  surrender  the  principal  at  the  next  county 
court,  although  a  wrong  day  for  its  session  had  been  inserted^ 
possibly  that  might  have  been  rejected  as  surplusage,  and  the 
court,  by  the  help  of  the  word  next,  and  its  judicial  knowl- 
edge of  the  time  of  holding  the  terms  of  court,  which  are 
fixed  by  general  laws,  might  have  supplied  the  defect.  But 
there  is  nothing  to  aid  any  such  intendment  in  the  present 
ciise.  The  obligation,  or  expression,  is  simply  to  surrender 
the  principal  at  a  term  of  the  county  court  to  be  holden  on 
the  last  Tuesday  save  one  in  1840.  This  is  not  an  impossi* 
Ue  day,  and  there  is  nothing,  in  the  recard,  by  which  any 
presumption  will  arise,  that  the  recognizance  was  intended 
to  be  made  returnable  at  any  other  time,  than  that  named. 
We  may  suppose  the  parties  did  not  intend  to  give,  or 
receive,  a  void  recognizance.    But  this  alone  will  not  justify 

Vol.  xnr.    w:  lu  iv.  9 
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C^iT^xHDxir,  ifs  in  supplying  the  defect  If  90,  we  inigbt  toon  ceiB0  to 
^842.^*  supply  all  supposed  omissions  in  contracts,  which  would  be 
"^  to  enforce  contracts  according  to  our  views  of  what  thejr 

V-         should  have  been,  rather  than  of  what  they  ^re. 
^^^  ^  Judgment  affirmed. 


Heman  Lowrt  v.  Elnathan  Ketes. 

The  itatnte  of  1838,  in  ttgwd  to  tbe  nmitoUon  of  actiony,  providing  tbsl 
^*  if  any  person  ehall  go  from  this  state  before  the  cause  of  action  shall 
be  barred,"  the  time  of  snch  absence  shall  not  be  reekooed  in  determin- 
ing the  time  within  which  snch  cause  of  action  shall  be  barred,  was  not 
intended  to  operate  upon  causes  of  action,  which  were  then  clearly 
barred  by  the  operation  of  the  prerioQa  statvlei  of  UxDitalion. 

This  was  an  action  of  book  account,  brought  to  lecover 
for  the  following  items  of  charge,  viz : 

1814,  February,     Serving  writ,  Farral  v.  Young,  $Q    99 

1817,  July,               do.      do*    Self  v.  Page,  83 
<<     r^ovember.  To  cash,  10,00 

1818,  March  27,  Serving  8  warrants^  8,00 
*          <<      29,  Serving  7  warrants,  7,00 

Fees  on  execution,  48 

**    August  26,  Serving  writ,  Self  v.  Holgtite,  9& 

28,32 
Interest  22  years,  37,38 


065,70 


1823,  To  cash  paid,  28,06 

Judgment  to  account  was  rendered  by  the  county  court 
and  the  case  referred  to  an  auditor,  who  r^orted  that  he 
found  the  first  eight  items  of  the  plaintiff's  account  truly 
cbi^rged  and  justly  due  and  he  allowed  the  same  with  inter* 
est,  subject  to  tbe  opinion  of  the  court  on  the  hcts  hereafter 
stated. 

With  respect  to  the  ninth  item^  tka  auditor  found  that 
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tboQt  the  year  1819,  tlie  f^intiflT,  as  ^riflf,  serted  a  writ  on  CmrrtifBtili 
the  defendant  in  favor  of  one  Clongb ; — ^tbal  the  defendant,      To^* 
being  desired  to  procure  bail,  replied  that  he  would  take  care      TT 
of  the  suit  and  that  the  plaintiflT  should  not  suAer,  and  that         v. 
the  pfaintiflT returned  the  writ  without  biiil ;  that  Clongh  after-      ^^7^"* 
wards  recoveted  a  jtidgmetfil  agsflnit  the  defendant,  who  had 
in  the  mean  time  left  the  sttte,  and  the  defendant  not  being 
fon6d  on  the  execution,  Cloogh  sued  plaimiff,  as  sheriff,  for 
the  escape  of  defendant  and  recovered  the  amount  charged, 
which  pfohyiiff  paid  in  1899.    TMfs  wad  all  the  evidence  on 
tbie  point,  and  the  aodlt^r,  consMhdVing  it  instffficieRt,  disal- 
lowed the  charge. 

The  defendan/t  iwmteA  ow  th^  statute  e#  limitaftions  as  to 
the  whole  account,  but  as  it  appeared  that  the  defendant  left 
the  state  in  the  year  1619,  before  any  part  of  tbe  amount 
was  barred  by  the  statute,  and  had  ever  after  remained  absent 
up  to  the  time  of  the  aervice  of  the  writ,  having  no  known 
pro^rty  within  the  state,  subject  to  l^al  process,  the  auditor 
beld  the  defence  to  be  iasuflici^nt,  abd  aMowed  the  first  eight 
items  asabovestafed,  anroufitiAg  to  the  above  sum  of  ^65,70, 
which  he  reported  as  the  true  balance  due  to  the  plaintiff. 

The  acceptance  of  the  auditor's  report  was  objected  to  by 
both  parties,  bvt  it  was  accepted  by  the  county  court  and 
jadgment  rendered  thereon  for  the  phintiff.  To  which  judg- 
ment both  plaintiff  and  defendant  excepted. 

C  AdamSj  for  defendant. 
By  the  act  of  1797,  plaintiff's  claim  was  barred.  It  appear^ 
by  die  report,  that  tho  cause  of  action  accrued  long  before 
the  defendant  left  the  state,  and  rt  is  well  settled  that  when 
once  the  statute  begins  to  ran  it  continues  to  run  notwith^ 
standing  the  subaeqttent  abeence.  Peck  r.  RandaU^  1  Johtis. 
176.  Bedford  v.  fFade,  17  Yesey,  99.  Smtth  v.  CktrM,  t 
Wilson,  134.  4  Bae.  Ab.  480:  Angell  on  Lim.  146,7,  8,  9. 
By  a  fair  constructioa  of  the  act  of  1892^  it  applies  only  to 
causes  of  action  accraing  thereafter!.  The  language  of  the 
act  is  plain  iumI  Obviously  looks  to  the  fiiture.  "  If  any  i^er- 
ion  aAoU  go  from  this  state  before  the  cause  of  action  shall 
bebarredJ'  SMI  go  and  shalt  herw^er  go,  are  of  the 
saaie  import    It  iaampe  explicit  than  the  act  in  the  Mi^6t 
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Cbittmdkh,  New  York,  which  wu  adjudged  to  the  prospective.     Da$h 
-^^84^'     y.  Van  Kkek,  7  Johns,  477. 

Lowrr  It  IS  a  first  principle  that  all  laws  act  prospectively.     1  BL 

V.         Com.  46.     6  Bac.  Ab.  370. 

^^^^  Even  when  words  apparently  bear  upon  previous  contracts, 

courts  will  not  put  such  a  construction  upon  them,  but  will 
confine  their  effect  to  subsequent  causes.  This  was  the  case 
in  the  above  suit  of  Dash  v.  Van  Kleek.  The  constructiod 
put  upon  the  statute  of  frauds  is  in  point.  That  act  declares 
that  no  action  shall  be  braughty  whereby  to  chaise  Ice,  un- 
less the  agreement  be  in  writing,  and  the  English  courts  have 
decided  that  it  should  not  extend  to  promises  made  before 
the  statute.  Behnare  v.  Shuier,  2  Show.  17.  GUlmcre  v. 
Shooter,  2  Mod.  310.  Couch  v.  J^fries,  4  Burr.  S460.  Call 
V.  Bagger,  8  Mass.  423. 

Retrospective  laws  are  not  to  be  favored  by  the  court. 
They  are  neither  consistent  with  sound  policy,  safe  for  the 
people,  nor  just  in  themselves.  Dash  v.  Van  Klesk,  7  Johns. 
477.  Ca/cfsr  v.  Btrff,  1  U.S.  Cond.  176,  181.  Ward  v.  Bar- 
nardy  1  Aikens,  121.  1  Kent's  Com.  455.  Angell  on  Lim. 
30,  31,  32. 

There  are  but  three  modes  in  which  the  repeal  of  the  act  of 
1832  can  be  made  to  operate ;  1st,  as  a  repeal,  pro  tatUo,  of 
the  act  of  1797 ;  2d,  as  a  legislative  construction  of  that  act, 
or,  3d.  as  the  introduction  of  a  new  rule. 

It  is  not  a  repeal  of  the  act  of  1797,  nor  of  any  part  of  it.* 
That  act  is  left  in  full  force  and  operates  as  it  did  before  up- 
on every  subject  of  it. 

It  is  not  a  legislative  construction  of  that  act.  The  lan- 
guage of  the  act  of  '97  is  clear  and  explicit,  and  no  doubt  can 
be  entertained  of  its  construction. 

But  a  construction  of  laws  is  a  judicial  act  for  the  exercise 
of  which  the  l^islature  is,  by  the  constitution,  incompetent. 
So  long,  then,  as  the  act  of  1797  remains  in  force,  the  proper 
construction  of  it  rests  wholly  with  this  court.  Dash  v.  Van 
Kkek,  7  Johns.  477.  Ogden  v.  BlaekUdge,  2  Cranch,  272. 

The  act  of  1832  enacts  a  new  law,  introduces  a  new  rule. 
It  provides  that  absence  from  the  state  shall  not  be  counted 
as  part  of  the  six  years.  It  does  not,  in  terms,  nor  by  its  ef- 
lecty  repeal  the  old  act,  nor  attempt  to  put  a  construction  up- 
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on  it,  but  Bttnply  dedares  a  new  mode  of  computing  the  ^JJ^J^J^J""' 
ax  years.  I84a. 

^  If  we  are  correct  id  considering  the  act  of  1832  as  the  in-      Lowry 
troduction  of  a  new  rule,  it  is  immaterial  whether  it  acts  main-     ^  ^* 

Keyet. 

ly  on  the  remedy,  or  affects  the  contract,  for  in  either  case  it 
cannot  affects  rights  acquired  before. 

It  is  not  necessary  to  moot  the  point,  whether  the  repeal 
of  the  act  of  '97  can  affect  the  rights  of  parties  perfected  be* 
fore  the  repeal,  for  the  simple  reason  that  the  statute  is  not 
repealed.  But  we  contend  the  repeal  of  a  statute  can  never 
destroy  rights  already  perfected.  A  repeal  may  affect  ac- 
cruing rights,  but  rights  acquired  under  existing  laws  cannot 
be  destroyed  even  by  the  omnipotence  of  a  legislature. 

The  question  then  is  whether  any  rights  can  be  gained  un- 
dar  a  statute  of  limitations.     An  act  changing  the  time  of 
limitation  from  six  years  to  four  would  not  bar  claims  upon 
contracts  of  more  than  four  years  standing.    The  creditor 
would  be  protected  on  the  ground  that,  at  the  time  of  the 
repeal,  be  had  a  legal  right  to  his  debt,  and  no  legislature  can, 
by  law,  take  away  a  debt  from  one  and  give  it  to  another. 
So,  on  the  same  principle,  the  debtor  has  a  right  to  his  defence 
and  the  l^slature  cannot,  by  taking  away  his  defence,  create 
a  debt  against  him  and  compel  him  to  pay  to  another  that 
which  by  existing  laws  he  does  not  owe.  Angell  on  Lim.  31. 
Prescription  is  an  evidence  of  title,  and  it  matters  not  whe- 
ther it  be  a  title  to  a  claim,  or  a  title  to  a  defence.     Angell 
on  Lim.  67,  8,  9.     17  Yes.  88. 

That  a  title  is  acquired  to  land  by  possession  is  the  doc- 
trine of  every  day.  The  same  principle  extends  to  all  per- 
sonal property  and  indeed  to  every  thing  which  may  be  pos- 
sessed. Six  years  possession  of  a  horse  would  be  plenary 
evidence  of  a  right  in  the  possessor,  and  this  right  must 
be  the  same  whether  made  by  the  plaintiffs  to  maintain  his  suit 
for  the  horse,  or  by  the  defendant  in  his  defence  against  such 
claim. 

It  must  be  so  unless  there.be  a  distinction  between  a  right 
to  a  thing  and  a  right  to  a  defence  against  a  claim  made  for 
the  thing,  but^the  distinction  is  wholly  imaginary.  It  is  a  dis- 
tinction without  a  difference.  In  trover  or  assumpsit  for  a- 
horse,  the  defence  of  the  statute  is  on  the  ground  that  the 
defendant,  by  his  possession,  has  acquired  the  evidence  of  a 
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CvmsirDsir,  right  to  the  horsd,  or^  which  is  the  same  thing,  a  rigM  ta  that 
'849?^'    particular  defence,  and  hence  it  is  necessary  to  plead  h^ 
1^  If  the  repeal  of  the  statute  eonld  take  away  a  defence 

^^  which  had  beconie  perfected  by  law,  h  would  afleet  suits 
pending  at  the  time  of  the  repeal  equally  with  saltts  cottinneQ'^ 
ced  after,  but  in  the  suit  of  Wofui  ▼.  Wimiieh,  3  N«  H. 
473,  it  was  adjudged  that  the  repeal  covld  not  affect  suits 
then  pending,  and  the  cases  of  Daah  ▼.  Vrnn  Kkek,  Ogd^ 
▼•  BlachUdgey  and  Call  v.  Hagger,  are  to  the  same  peitft 
The  statute  of  limitations  should  be  construed  favorsMf 
for  the  defendant. 

It  has  been  appropriately  termed  a  sfalute  of  repose.  Au^ 
gell  on  Lim.  26,  334,  248,  249.  A' Court  v.  Cra99,  3  Bing. 
329.    Bell  V.  illomsofi,  1  Peters,  361. 


Byde  Sf  Peck,  for  plaintiff. 

Statutes  of  limitation  relate  to  the  remedy  Sfnd  not  to  the 
right  They  bar  the  remedy  but  do  notexting^sh  the  right. 
Story's  Confl.  of  Laws,  481,490.  fVUUamev.  J&nes,  13 
East,  439. 

A  debt  may  be  barred  by  the  Mttute  of  limitation  of  the 
place  where  tke  debt  was  contracted  asd  where  the  parfiea 
resided  the  full  period  of  limitation,  and  yet  ma:y  be  enforced 
in  another  jurisdiction.  This  shows  that  the  statute  does  not 
extinguish  the  right,  for  whatever  is  a  discbarge  of  the  debt, 
by  the  law  of  the  domicil  of  the  parties,  is  a  discharge  every- 
where. Limitation  of  actions  is  goveraed  solely  by  the  Jssr 
foriy  and  hence  it  affects  only  the  remedy.  The  same  prin- 
ciple applies  to  the  several  states  of  the  union.  Jheaw^r. 
Savaliery  3  Johns.  C.  R.  190 ;  6  Wend.  R.  475 ;  Dunning 
V.  CAum&erliA,  6  Vt.  R.  127  ;  Buggka  v.  Keder,  3  Johns. 
R.  263 ;  PeareaU  v.  Dwight,  2  Mass.  84 ;  Dt^leix  v.  De 
Roveny  2  Vern.  540;  JFtOiams  v.  Jones,  13  East.  439; 
iVosA  V.  Tupper,  I  Caine's  R.  102 ;  Ryan  v.  CSroumtng- 
ehield,  17  Mass.  55 ;  Medbury  v.  HqpkinSy  3  Conn.  R.  472 ; 
Andrewe  v.  Herriat,  4  Cowen's  R.  506,  580,  538,  n.  10. 

HwU  V.  Fay^  7  Vt.  R.  170,  turned  on  the  distinction  bei> 
tween  a  law  of  die^karge  and  a  law  of  limiiaiifm. 

One  remedy  may  be  barred  by  the  statute  of  limitations 
and  yet  another  remedy  may  be  had  for  the  same  right. 
Lamb  V.  GlarkB,  5  Pickr  193.    K  debt  may  be  barred  and 
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yot  a  pledge  given  to  aecure  it  ig  not  thereby  diacharged.  Qrittsvosit, 

The  law  of  limitation  being  no  part  of  the  contract,  but  re-     ^^'isisf* 
kiting  solely  Xq  the  remedy,  and  a^  the  k»  fori  governs,  it     J^^~ 
lollowa  that  the  decision  must  be  according  to  the  law  eziat<>         «• 
ipg  at  the  time  the  remedy  is  enforced,  and  not  according  to       ^^^ 
the  law  at  the  time  of  making  the  eontractt    A  law  existing 
at  the  making  of  this  opotiaet,  when  repealed,  can  no  more  be 
pleaded  than  a  foreign  law  of  limitation.    The  law  existing 
at  the  jptoe#  and  ftt  the  tiwe  pf  trial  mnst  govern  the  de** 
eisioq. 

The  manifest  intention  of  the  legislature  in  passing  the 
act  of  1832  (Comp.  stat*  of  1834,  p.  57)  was  to  substitute 
the  provisions  of  this  statnte  in  place  of  the  provision  in  the 
statute  of  1797,  (Comp*  slat,  of  18i}4|  p«  991 ,  s.  10,)  not  on-< 
ly  as  to  debts  contracted  thereafter  bat  as  to  debts  then  ex<- 
isting.  The  statute  of  )797  contained  an  exception  of  de-i 
fendants  residing  out  of  the  state  at  the  tiase  tbe  cause  of  ac- 
tion accrued.  By  the  construction  given  to  the  statute  o| 
1797^  a  debtor  might  abscond  from  the  state  the  next  day 
after  the  cause  of  action  accrued^  and,  by  remaining  absent 
the  period  of  the  statqte  of  limitation,  bar  the  creditor  of  hia 
semedy  without  any  fault  or  negligence  of  the  creditor  or  op- 
portunity to  collect  bis  debt.  This  was  unjust  and  unreason- 
able. The  statute  of  183^  was  intended  to  cure  this  mis*-^ 
chief  and  puts  the  subject  on  rational  ground,  giving  to  all 
creditors  an  opportunity  for  the  period  of  limitation  to  coUec( 
their  debts,  and  taking  from  the  debtor  the  power  of  defeating 
this  right.  Tbis  statute  is  remedial  and  ought  to  be  liberal- 
ly expounded  so  as  to  be  coextensive  with  tbe  mischief.  To 
be  so  it  must  embrace  all  debts.  The  words  "  shall  go^ 
from  this  state"  are  equivalent  to  '<  shall  be  out  of  the  state/' 
otherwise  the  statute  would  iM>t  embrace  person  who  were 
never  in  the  state,  as  such  pevsoni;  could  not  be  said  "  to  go 
from  this  state.'' 

The  word  ''return,''  in  the  statute 4  Ann«  C.  1&  s.  19,  is 
construed  to  come  into  and  applie/i  t;^  one  who  was  niever 
before  in  the  state. 

These  words  express  the  future  not  in  reference  to  the  pas* 
ing  of  the  act,  bat  in  reference  to  tbe  contmcting  of  the 
debt*  Tbe  statute  must  either  embrace  aU  debts  where  th^ 
debtor  left  the  «t^  before  the  lotion  was  barred,  pr  ito^uat 
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:;bittbnoxn,  be  confined  to  cases  where  not  only  the  debt  was  contracted 
■^Td42?'     but  where  the  debtor  left  the  state  after  the  passage  of  the 
,  ^^        act.     The  latter  construction  leads  to  an  absurdity,  as  it  not 
«•         only  leaves  all  cases  unprovided  for  where  the  debtor  had  left 
Keyc«.      ^^^  ^^^^^  before  the  act  was  passed,  although  the  debt  was 
not  barred,  but  by  the  repeal  of  the  exception  in  the  old 
statute  it  would  bar  instanier  debts  where  the  debtor  left  the 
state  before  the  cause  of  action  accrued  (such  as  the  last  item 
in  the  plaintiff's  account,)  and  which  were  saved  by  the  ex- 
ception in  the  old  statute.    Treating  the  statute  of  1882  as 
a  substitute  for  the  exception  in  the  act  of  1797  or  as*a  rule 
of  construction  obviates  this  difficulty. 

The  phrase  ^^  against  whom  there  is  or  may  be  any  cause 
of  action"  shows  that  the  statute  embraces  existing  dd>t8. 
The  term  ^'  cause  of  action"  is  synonymous  with  debt  or 
right  without  reference  to  the  remedy ;  otherwise  the  words 
"before  such  cause  of  action  shall  be  barred"  would  be  sur- 
plusage and  nonsensical.  The  statute  then  is  in  terms  re^ 
trospective. 

The  unconditional  repeal,  in  the  second  section  of  the^'act 
of  1832,  of  the  exception  in  the  act  of  1797,  is  indubitable  evi- 
dence of  the  intention  of  the  legislature  that  the  act  of  1832 
should  operate  retrospectively.  But,  without  any  evidence 
of  such  intent,  the  general  rule  is  that  whenever  a  statute  of 
limitation  is  passed  or  altered,  it  operates  both  upon  antece- 
dent and  subsequent  causes  of  action,  unless  in  terms  limited 
to  the  latter,  and  the  time  is  computed  from  th6  accruing  of 
the  action  and  not  from  the  passing  of  the  act.  The  legis- 
lature must  be  taken  to  have  intended  the  legal  consequence 
of  their  act.    Ross  v.  Duvall,  13  Pet.  R.  64. 

As  the  defendant  left  the  state  before  the  debt  was  barred 
this  case  comes  within  the  letter  and  spirit  of  the  act. 

But  it  is  insisted  that,  as  by  the  construction  given  to  the 
old  act,  the  debt  was  barred  before  the  act  of  1832  was  pass- 
ed, the  law  is  unconstitutional.  The  answer  is,  that  as  sta- 
tutes of  limitation  form  no  part  of  the  contract,  and  as  the 
lex  fori  governs  the  remedy,  the  legislature  may  repeal  or 
amend  them  at  pleasure.  Ex  post  facto  laws,  within  the 
meaning  of  the  constitution,  extend  only  to  penal  statutes' 
Colder  et  ux.  v.  Bull  et.  ux.,  1  Pet.  Cond.  R.  172.  The  act 
does  not  impair  the  obligation  of  the  contract,  first ,  because 
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a  law  of  limitation  is  no  part  of  the  contract.     Secondly ,  it  CBiTTSNDxv, 
does  not  impair  the  contract  nor  abridge  the  remedy,  but  only       i842. 
goes  to  confirm  an  existing  right  and  in  furtherance  of  the      Lo^^y 
remedy,  by  curing  a  defect  and  adding  to  the  means  of  en-  v- 

forcing  an  existing  oblation.  Such  statutes,  although  re- 
trospective, have  uniformly  been  held  valid  both  in  England 
and  in  this  country.  1  Kent's  Com.  455.  Locke  v.  Dane, 
9  Mass.  360.  Haden  v.  Janes,  1 1  Mass.  396.  Foster  v. 
Essex  Bank,  16  Mass.  245,  255,  257,  261,  272,  273. 
Maidstone  v.  i^evens,  7  Vt.  R.  487. 

It  is  said  by  the  court  in  Calden  v.  BtM,  1  Peter's  Cond. 
R.  176,  that ''  every  law,  that*is  to  have  an  operation  before 
^  the  making  thereof,  as  to  commence  at  an  antecedent  time, 
'  or  to  save  time  from  the  statute  of  limitations,  or  to  ex- 
^  cuse  acts  which  were  unlawful  and  before  committed,  and 
^  the  like,  is  retrospective ;  but  such  laws  may  be  proper 
'  or  necessary.*^  In  Sturgis  v.  Crowningsheld,  4  Peter's 
Cond.  R.  421,  a  distinction  is  taken  between  laws,  which 
impair  the  obligation  of  contracts,  and  statutes  of  limitation, 
because  '^  statutes  of  limitation  relate  to  the  remedies  iohich 
are  furnished  by  the  courts"  The  same  distinction  is  re- 
cognized in  Foster  v.  Essex  Bank,  16  Mass.  245,  where 
the  court  say, ''  there  is  no  such  thing  as  a  vested  right  to  do 
wrong." 

Th«  last  item  in  the  plaintiff's  account  ought  to  be 
allowed.  The  facts  reported  amount  to  a  contract  of  promise 
on  the  part  of  defendant  to  pay  whatever  plaintiff  might  pay 
for  him,  and  removes  the  objection  to  a  recovery  on  book. 
This  being  an  arrest  on  mesne  process  such  contract  is  valid. 
Planck  V.  Anderson,  5  T.  R.  37. 

The  opinion  of  the  court  was  delivered  by 
Redfiiild,  J. — We  do  not  perceive  any  sufficient  reason 
to  doubt  the  correctness  of  the  decision  of  the  county 
court  in  relation  to  the  charge  for  money  paid.  For  whether 
the  auditor  disallowed  it,  on  the  ground  that  the  evidence 
was  '^  insufiicient,"  in  that  it  did  not  gain  credit  with  him,  or 
that  it  did  not  show  such  a  payment  of  money  as  could  be 
properly  charged  on  book,  it  involving  a  question  of  special 
indemnity  and  consequential  damage,  the  decision  of  the 
auditor  would,  in  tlie  first  case,  be  final  and  not  subject  to 
Vol.  XIV.  w.  lu  iv.  10 
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CfliTTSKOBv,  revision  by  the  court ;  and,  in  the  latter,  it  would  be  founded 
^SA2,       on  such  obvious  principles  of  sound  law,  as  could  leave  no 


howTj      ground  of  doubt  of  its  correctness. 
V*  We  think  the  decision  of  the  county  court,  (and  of  the 

auditor,)  in  allowing  the  remainder  of  the  account,  is  errone- 
ous. That  account,  it  is  conceded,  had  long  been  barred  by 
the  statute  of  limitation,  previous  to  the  passing  of  the  act  of 
1832.  It  is  contended,  that  that  act  had  such  a  retrospective 
operation  as  to  remove  the  bar.  Now  conceding,  for  the 
argument's  sake,  (and  we  are  not  prepared  to  do  it  upon  any 
other  ground  at  present,)  that  the  legislature  may  lawfully 
repeal  a  statute  of  limitations,  so  as  to  revive  extinct  eauseM 
cf  action,  it  is  obvious,  that,  upon  principles  of  expendiency 
merely,  this  would  be  one  of  the  very  last  limits  of  power, 
to  which  they  would  resort.  It  is,  therefore,  not  one  which 
is  to  be  inferred  from  any  dubious  construction.  Such  an 
intention  should  be  unequivocally  expressed,  before  courts 
would  feel  called  upon  to  inquire  into  its  propriety  and  va- 
lidity. It  appears  obvious  to  this  court,  from  the  terms  made 
use  of  in  the  act  of  1892,  that  it  was  never  intended  to 
have  any  retrospective  operation — at  most,  not  to  the  extent 
now  claimed.  The  most  that  could  be  contended  for  is,  that, 
in  cases  where  the  debt  was  not  barred,  and  the  debtor  was 
at  that  time  without  the  state,  and  the  time  limited  by  the 
statute  was  in  progresss  of  running,  that  it  should  be  arrested 
until  the  return  of  the  debtor ;  and  of  this  we  express  no 
opinion. 

Judgment  reversed  and  judgment  for  defendant. 

Bennett,  J.  Dissenting. — The  law  of  limitation  is  no  pari 
of  the  contract,  but  relates  to  the  remedy,  and  the  lex  fori 
governs,  and  of  course  the  inquiry  must  be,  what  law  is  in 
force  at  the  time  the  remedy  is  sought  ?  It  is  no  objection 
to  a  statute  of  limitation,  that  it  is  retrospective  in  its  opera- 
tion, or  in  its  provisions.  The  distinction  is  well  taken  be- 
tween those  laws  which  affect  the  right,  and  those  which 
simply  relate  to  the  remedy  ;  and  the  general  rule  seems  to 
be,  that  when  a  statute  of  limitation  is  passed  or  altered,  it 
operates  upon  antecedent,  at  well  as  subsequent  causes  of 
action,  unlest  by  its  terms  it  is  restrained  to  the  latter.  The 
common  law  courts  have  decided  that  the  statute*  of  limita- 
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tioD,  having  begun  to  run,  continue  to  run,  notwithstanding  CmnTEjxD^i^ 
the  debtor  may  have  aubeequently  gone  beyond  the  reach  of     ^842?^' 
process.     The  result  has  been,  that  the  creditor  has  been      ^o 
frequently  barred  of  his  daim,  when  not  chargeable  with         ▼• 
negligence.     The  same  course  of  decisions  has  obtained        ^^^' 
under  the  act  of  1797,  in  this  state.     To  obviate  the  mis- 
chiefs of  such  a  course  of  decisions,  the  act  of  1833  was 
passed.    This  act  provides,  that  if  any  person,  against  whom 
iksre  Uy  or  may  be,  any  cause  of  action  of  a  personal  or 
transitory  nature,  shall  go  from  this  state  before  such  cause 
of  action  shall  be  barred  by  the  stdtute  of  limitations,  and 
shall  not  have  known  property,  &c.,  the  statute  of  limitations 
shall  not  run  against  such  cause  of  action  during  the  absence 
of  such  person  from  this  state.     The  expression  in  the  statute 
'<  against  whom  there  iSy  or  may  be  any  cause  of  action,  dc>c.,'' 
shows  that  the  legislature  intended  to  subject  to  its  opera* 
tion  antecedent  debts ;  and  I  think,  the  act  of  1833  was 
designed  not  only  as  a  rule  of  construction,  but  as  a  suIh 
stitute  for  the  provisions  in  the  10th  section  of  the  act  of 
1797,  relative  to  persons  beyond  seas,  without  any  of  the 
United  States.    The  words,  "  shall  go  from  this  state,"  must 
be  taken  only  as  equivalent  to  the  words,  shaU  be  out  qf  the 
state.    If  not  so,  the  statute  would  not  embrace  foreigners 
who  could  not  be  said,  literally,  to  go  from  the  state.     So 
the  expression  in  the  English  statute,  and  those  of  some  of 
the  states  which  use  similar  expressions,  "  return  to"  have 
been  held  to  include  foreigners  who  have  never  been  in  the 
state.     Striihoost  v.  Graeme,  3  Wilson,  145.    Hall  v.  Lit-^ 
tdly  14  Mass.  203.  Ruggles  v.  KteUr,  3  John.  263. 

Indeed  in  settlement  cases,  where  the  courts  have  been 
disposed  to  be  strict  in  their  construction,  we  have  held,  that 
the  expressions  <<  coming  and  rending  within  this  state,** 
io  the  act  of  1797,  are  satisfied  with  an  actual  residence  of 
a  person  who  was  an  inhabitant  of  the  state  prior  to  and  at 
the  passage  of  the  act.  BurUngton  v.  Calais,  I  Vt.  385. 
Star1ub€T&  v.  Hineshurgh,  13  Vt.  222. 

The  defendant,  in  this  case,  left  the  state  before  the  action 
was  barred,  and  his  case  is  within  the  mischief  of  the  old 
law,  and,  as  I  think,  comes  within  the  letter  and  spirit  of  the 
act  of  1832.  To  confine  the  operation  of  the  statute  to 
cases  where  the  debtor  left  the  state  after  the  passage  of  the 
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CBiTTEirDsii,act9  would  be  to  leaTe  the  case  of  foreigners,  who  had  never 
been  within -the  state,  without  provision,  even  though  their 
debt  may  have  been  contracted  since  the  act  was  passed. 
This  statute  is  remedial,  and   should  be  liberally  construed, 
so  as  to  be  co-extensive  with  the  mischief ;  and,  as  I  conceive, 
all  cases,  where  the  debtor  has  been  without  the  state,  before 
the  demand  is  barred,  come  within  its  provisions.     It  is  said, 
however,  that  in  this  case  the  demand  was  barred  before  the 
passage  of  the  act  of  1832 ;  and  that,  in  such  case,  this  act 
should  not  remove  the  bar,  or,  in  other  words,  the  case  does 
not  come  within  the  act.     I  have  no  doubt  it  is  competent 
for  the  legislature  to  repeal  or  annul  limitation  acts  at  pleasure. 
They  do  not  impair  the  obligation  of  the  contract,  and  to 
repeal  them  is  not  to  abridge  the  remedy,  but  to  confirm  an 
existing  right  by  removing  a  statutory  bar,  which  was  sup- 
posed to  be  founded  in  policy,  and  established  as  a  punish- 
ment for  the  negligence  of  the  creditor.    Ex  post  facto  laws, 
within  the  meaning  of  the  U.  S.  constitution,  include  only  penal 
statutes  ;  and,  to  roe,  it  seems  absurd  to  hold  that  the  debtor 
has  a  vested  right  in  a  statutory  law,  founded  upon  no  act  of 
his,  so  as  to  render,  for  this  cause,  a  statute,  retrospective  in 
its  operation,  objectionable.      The   limitation   statutes,  so 
peculiarly  relate  to  the  remedy  furnished  by  courts,  that  a 
foreign  statute,  though  it  may  have  closed  upon  the  demand, 
before  the  removal  of  the  party  to  the  new  jurisdiction,  yet 
will  not  avail  him  there.     The  defendant,  to  succeed  in  his 
defence,  must  make  out  a  statute-bar,  at  the  time,  and  in  the 
forum  where  the  remedy  is  sought.     And  it  is  not,  I  appre- 
hend, sufiicient  that  the  demand  has  once  been  barred.     As 
the  defendant's  case,  in  my  opinion,  comes  within  the  reason 
and  the  spirit  of  the  act  of  1832,  he  has  failed  in  his  defence. 
And  indeed  this  is  not  a  hard  case  for  him.    He  left  the  state 
soon  after  the  right  of  action  accrued  ;  no  pretence  that  he 
had  been  back  till  the  time  he  was  arrested ;  no  pretence 
that  the  demand  had  been  paid  ;  and  the  defence  is  put 
purely  upon  the"^  statute.     Under  such  circumstances,  I  am 
disposed  to  hold  that  it  is  incumbent  upon  the  defendant  to 
make  out  a  clear  defence,  before  he  shall  bar  the  plaintiff's 
action ;  and  I  should  affirm  the  decision  of  the  county  court, 
accepting  the  report  of  the  auditor. 
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PM8E9T,  Hon.  STEPHEN  ROTCE, 
<«     JACOB  COLL  AM  ER, 
••     ISAAC  F.  REDFIELD, 
«•     MILO  L.  BENNETT, 


».  Assistant  Justices, 


Ambrose  Chase,  by  his  guardian,  Jonathan  Chase,  v.  Ira 

S.  Scott. 

If  an  action  be  brought  against  aeyeral  defendants,  one  of  whom  is  an  in* 
fant,  and  the  case  is  tried  without  the  appearance  of  any  guardian  for 
the  infant,  and  appealed  to  the  county  court,  and  judgment  there  affirmed, 
in  the  same  manner,  and  ezeoution  issued,  it  affords  no  ground  of  audita 
qutrsla. 

The  appropriate  remedy  in  such  case  is  by  'writ  of  error. 

Audita  Querela  to  set  aside  a  judgment  of  the  county 
court  for  Franklin  county,  and  an  execution  issued  thereon,, 
in  favor  of  this  defendant  against  this  complainant  and  others. 
The  complainant  alleged  that  he  and  others  were  attached 
to  answer  to  this  defendant,  before  a  justice  of  the  peace  ; 
that  he  was  an  infant  under  the  age  of  twenty-one  years ; 
that,  on  the  hearing  of  the  case  before  said  justice,  the  com- 
plainant did  not  appear  in  person,  nor  by  guardian,  and  that 
DO  guardian  ad  lUem  was,  by  said  justice,  appointed  to  appear 
for  him ;  that  a  judgment  was  rendered  by  said  justice 
against  this  complainant  and  his  co-defendants,  and  that  the 
said  case  went  into  the  county  court  for  said  Franklin  county 
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FRAifKLiN,  by  appeal  from  such  judgment  of  said  justice ;  that  the  com- 
'^1842^'  plainant,  being  still  an  infant,  did  not  appear  at  said  county 
~  court  either  in  person  or  by  guardian,  and  that  no  guardian 

V.  was  appointed  for  him  by  said  county  court ;  that  said  justice's 
judgment  was  affirmed  by  said  county  court,  with  interest 
and  additional  costs,  and  that  this  complainant  was  now 
threatened  with  arrest  on  an  execution  issued  from  said 
county  court  upon  said  judgment. 

The  defendant  demurred  to  the  complaint,  which  was  by 
the  county  court  adjudged  to  be  sufficient,  and  the  defendant 
excepted. 

Stevens  fy  Seymour  for  the  defendant. 

I.  All  the  parties  to  the  judgment,  sought  to  be  vacated, 
should  have  been  made  parties  to  this  proceeding.  Gleasan 
V.  Peck,  et  al.  12  Vt.  R.  59.  Tidd's  Prac.  1055.  Bac- 
Abr.  vol.4.  (F.)  21. 

II.  This  is  not  the  proper  remedy.  Rev.  Stat.  211.  I 
Vt.  R.  438  &  499.  14  Mass.  R.  443.  Suitona  v.  Tyrrell, 
10  Vt.  R.  87.     11  Vt.  R.  244.     12  Vt.  R.  482. 

H.  E,  HvhheU  for  complainant. 

The  declaration  in  this  case  was  drawn  after  and  intended 
to  be  in  substance  the  same  as  the  one  in  the  case  of  Bailey 
v«  HaUi  decided  by  this  court  January  Term,  1839. 

As  to  the  objection  that  the  suit  is  not  brought  in  the  name 
of  all  the  original  defendants,  it  would  seem  to  be  preposter- 
ous, inasmuch  as  the  present  plaintiff  is  the  only  one  who  has 
any  legal  cause  of  complaint. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — ^It  would  seem  from  the  case  of  Corhett 
V.  Barnes,  Cro.  Ch.  443,  that,  in  audita  querela,  all  the 
parties  to  the  judgment  should  properly  join,  whenever  the 
defect  or  irregularity,  complained  of,  goes  to  the  foundation 
of  the  judgment  or  affects  the  interest  of  all.  In  regard  to 
writs  of  error,  too,  it  is  well  settled  that  if  one  bring  the  writ, 
it  must  be  done  in  the  name  of  all  the  parties  to  the  original 
judgment,  and  an  opportunity  must  be  given  to  all  to  join  in 
assigning  errors,  but  those  who  declirie  thus  to  join,  upon 
proper  suounons,  will  be  severed,  and  the  writ  proceed  in  the 
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nftme  and  behalf  of  those  who  do  join.    Jaque9  v.  CtBOTj  3   Frahsuji, 
Saond.  R.  101,  e.  (n*  1.)    See  also  CrwnwoM  v.  Andrews^    "^^loSf* 
Yelverton's  R.  4-7.   ^upherd  &  Bailey  v.  Orchard^  6      ^^ 
Mod.  40.    Bui  in  a  case  like  the  present,  where  the  gist  of      ^v. 
the  complaint  goes  only  to  one  of  the  defendants^  and  the 
judgment  is  admitted  to  be  good  as  to  the  others,  we  see  no 
objection  to  the  writ  being  brought  in  the  name  of  him  for 
whose  benefit  it  is  instituted. 

But  we  think  this  action  cannot  be  maintained.  It  is 
brought  to  vacate,  as  to  this  plaintiff,  at  least,  a  judgment  of 
a  court  of  record,  or  perhaps  only  to  set  aside  the  execution, 
and  the  only  ground  of  the  c(»nplaint  is  that  the  judgment 
was  rendered  against  this  plaintiff  by  default,  he  being  an 
infant,  without  the  appointment  or  the  appearance  of  any 
guardian.  This  is  no  doubt  good  ground  of  writ  of  error,  and 
as  the  judgment  is  joint  it  is  said  it  will  be  reversed  as  to  all. 
S  Saund.  R.  212  n.  4.  It  seems  to  be  now  settled  that  an 
infant  executor  shall  join  with  his  co-executors  of  full  age, 
and  may  appear  by  attorney,  which  they  may  appoint  for 
him,  and  that  a  defendant  cannot  take  advantage  of  the  ap- 
pearance of  an  infant  plaintiff  by  attorney,  when  judgment  is 
in  favor  of  the  infant.  Foxwi^ty  etoLy.  TVematne,  2  Saund. 
212.  Bird  v.  Peggy  5  B.  &  A.  418.  But  this  qualifica- 
tion of  the  rule  has  not  extended  to  the  case  of  infant  de- 
fendants. But  no  case  can  be  found  where,  at  the  common 
law,  a  remedy  has  been  afforded  in  such  case  by  audita 
querela.  The  only  case  at  all  analogous  to  this,  is  where 
recognizances  by  statute  staple  and  statute  merchant,  which 
were  entered  into  by  infants,  have  been  set  aside  by  this 
process,  as  being  the  only  remedy  which  could  afford  relief. 
And  in  analogy  to  this,  perhaps,  by  a  long  course  of  decisions 
in  this  court,  judgments  of  justices  of  the  peace  have  been 
for  this  reason  set  aside  upon  audita  querela.  Those  cases  at 
first  proceeded,  it  it  believed,  upon  some  supposed  grounds 
of  urgent  necessity  ;  and  finally  the  precedents  became  so 
numerous  that  they  could  not  well  be  disregarded  unless  for 
the  sake  of  correcting  some  manifest  wrong.  The  present 
case,  however,  stands  upon  wholly  different  grounds. — 
There  are  no  precedents  in  favor  of  the  plaintiff.  He  has  an 
ample  remedy  by  writ  of  error,  and  one  far  more  appropriate 
to  tbe  purposes  of  justice,  as  in  that  way  the  error  might  be 
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FftAiTKLiir,   corrected  without  destroying  the  action.     We  do  not,  there- 
1l84sP'     fore,  feel  called  upon  to  extend  so  desperate  a  remedy  to 
^^^j       such  a  case  as  the  present.     What  is  said  in  the  declaration 
«•         of  the  cause  not  being  appealed  by  the  plaintiff  from  the 
judgment  of  the  justice,  we  do  not  think  varies  the  case,  for 
if  appealed  by  attorney  it  would  but  be  a  ground  of  error,  the 
same  as  appearing,  or  pleading  by  attorney,  and  it  does  not 
appear  this  case  was  not  contract,  in  which   the  other  de- 
fendants would  have  the  right  to  appeal,  and  thus  bring  up 
the  whole  case  even  against  the  will  of  the  plaintiff.     So  that 
in  either  event  the  case  is  made  no  stronger  for  the  plaintiff* 
Judgment  reversed  and  judgment  that  the  declaration  is 
insufficient. 

Note  by  RebI'teld,  J. — Since  writing  out  my  opinion  for 
the  reporter  in  this  case,  the  case  of  Mason  Sf  Hale  v.  Denu 
eon  Sf  Denieon,  15  Wendell,  64,  has  fallen  in  my  way.  It  is 
there  held  that  if  one  of  two  defendants,  or  joint  debtors, 
against  whom  judgment  is  rendered,  without  assigning  a 
guardian,,  ad  litem,  be  an  infant  at  the  time,  it  cannot  be 
assigned,  as  a  ground  of  maintaining  a  writ  of  error,  for 
error  in  fact.  But  in  numerous  English  cases,  of  recent  date, 
the  general  doctrine  is  held  that,  if  an  infant  appear  by  at- 
torney,  or  by  prochein  amy,  it  is  error.  Caetlemain  v. 
Mundjf,  84  Eng.  C.  L.  30.     4  B.  &  Adolph.  90. 


Jacob  Wead  v.  Thomas  Marsh. 

A  declaration,  declaring  upon  a  note  payable  in «« fulled  cloth,"  is  support- 
ed bj  a  note  payable  in  "  woolen  fulled  cloth,"  and  the  le^l  effect  of  its 
being  payable  at  its  cash  price,  is  the  same  as  if  payable  at  its  cask  valus. 

Assumpsit,  in  which  plantifT  declared  against  the  defend- 
ant upon  a  note  payable  "  in  good  saleable  fulled  cloth,  on 
*  the  1st  day  of  November  1838,  at  its  cash  price." 

On  the  trial  in  the  county  court,  the  plaintiff  offered  in  sup- 
port of  his  declaration,  a  note  payable  "  in  good  saleable 
'  woolen  fulled  cloth  on  the  1st  day,  of  November  1888,  at 
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<  ill  cadi  valae."    The  defendant  obieeted  to  the  intiodae-  Puauw, 
tion  of  the  note  ofikred,  on  the  ground  of  Tariance  between       1848. 
it  and  the  one  described  in  the  declaration.    The  execu-       Weed 
tion  of  the  note  having  been  admitted,  the  court  oTermled      nJ^ 
the  objection  and  permitted  the  note  to  go  to  the  jury,  who 
returned  a  verdict  for  the  plaintiff.      The  defendant  ex- 
cepted. 

H.R*tfJ.  J.  Beardsky^  for  defendant. 

The  contract  given  in  evidence  must  agree  in  substance 
and  in  terms  with  that  stated  in  the  declaration.  Brxstow 
v.  WHght,  2  Doug.  166.  Lord  Ray.  735.  Phil.  Ev.  168. 
1  Starkie's  Ev.  374-5.  RuasM  v.  SotUh  Briiain  Sodeiy, 
9  Conn.  R.  508.  Barnwell  v.  Tainiar^s  AdmMtraJtor^  5 
Conn.  R.  373. 

The  distinction  in  the  fnanner  of  proof,  between  matter 
of  substance  and  matter  of  description,  is,  that  the  former 
must  be  si4&«tofUiaIIy  proved,  and  the  latter  liieraUy  proved. 
Stoddard  v.  Palmer ,  10  C.  L.  R.  4.  PurceU  v.  Macnama* 
ra,  9  East's  R.  157.     1  Starkie's  Ev.  383. 

An  allegation  that  a  note  is  payable  in  <^  fulled  cloth,'*  va- 
ries both  in  avib^anee  and  de$criptum  from  a  note  paya- 
ble in  ^'  woolen  fulled  cloth,''  and  a  note  of  the  latter  descrip- 
tion win  not  support  such  an  allegation. 

1.  Because  "  fulled  cloth  "  is  not  necessarily  composed  of 
wool  ezelunvely^  but  may  be,  and  often  is,  wrought  ftom 
wool  and  cotton  or  flax  combined,  and  from  the  two  latter 
materials  alone,  and  various  others,  where  wool  forms  no  part 
of  the  texture. 

2.  Because  the  term,  woolen,  is  descriptive  of  the  contract 
and  cannc4^  be  suppressed  or  superadded,  without  destroying 
its  identity. 

Whenever  an  allegation  UmiU  or  narrowe  that  which  is 
essential,  it  is  necessarily  descriptive;  and  whenever  that 
which  is  proved,  in  addition  to  what  is  alleged  and  is  de- 
scriptive of  and  affects  its  identity,  the  variance  is  fatal ;  for 
that  whidi  is  essential  to  a  correct  description  has  been  omit- 
ted. 1  Starkie's  Ev.  386,  386,  398,  2  C.  L.  R.  146. 
That  there  is  a  material  variance  between  the  plaintiff's  deo- 
laration  and  the  note  offered  in  proof,  the  following  cases 
are  referred  to.    Jofie#  v.  OtNolqf,  h)  C.  L.  R.  877.     Sas^ 

Vol.  xnr.  w.  b.  iv.  1 1 
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^wtirl*'  '^  ^"  Johna<m,  10  Johns.  R.  418,  and  cases  cited  in  noce^ 
?84a.^'  Raasetter  t.  itfor^A,  4  C<mn.  R.  196.  Cartiy  y.Deanfd  Conn, 
Weed  259.  Rossetter  v.  Bawn^  4  Conn.  292.  Bamwdl  v.  Toin^- 
or'«  ^dmini«^rator^  4  Conn.  R.  568.  fVatsan  y.  Osbam,  8 
Conn.  R«  363.  Lawrence  v.  JEhico,  10  Johns.  140r  Baker 
V.  Newbigin,  21  C.  L.  R.  389, 435.  5  Peters'  Cond,  R.  225. 
S^rauU  V.  Legg,  14  C.  L.  R.  174.  Cook  t.  Cfralumh  3 
Cranch,229.  Sheehy  v.  MandevilUy  7  CnLUch^  208.  Pagt?9 
Administrator  v.  Bank  of  Alexandria,  7  Wheaton's  R. 
35.  Alexander  v.  Harris,  4  Cranch,  299.  DiUingham  ▼. 
I/yn^^  States,  2  Wash.  C.  C.  R.  422.  ^JPerguson  v.  Bar" 
wood,  7  Cmnch,  413.  VnUed  States  v.  McNeil,  1  GdUs. 
387.  Pope  et  al.  y.  Bonnett,  1  Mason,  117.  Trask  v.  Du* 
vaUy  4  Wash.  C.  C.  R.  181.  Craig  v.  Eroton,  Peter's  C. 
C.  R.  139.  Smith  v.  Barker,  3  Day's  R.  312,  Sebree  t. 
Dorr,  9  Wheat.  558.  Vaii  v.  Sron^,  10  Vt.  R.  457. 
Brown  v.  jEhifl,  6  C.  L.  R.  167. 

T.  Mansfield,  for  plaintiff. 

The  plaintiff  has  declared  according  to  the  substance  and 
effect  of  the  note.  Domestic  woolen  milled  cloth  has  long 
been  known  and  designated  ifn  VeroM>nt,  and  particularly  in 
this  county,  by  the  name  of  fulled  doth.  And  other  kinds 
of  milled  cloth,  cqpiposed  wholly  of  wool,  are  known  and  de* 
signated  in  commercial  dealings  by  particular  names^  such  as 
broadcloth,  plaid,  kerseymere,  dtc.,.  and,  to  satisfy  a  promise 
to  pay  the  one  or  the  other,  the  party  promising  would  have 
todelivef  an  article  composed  wholly  of  wool.  And  in  the 
description  of  articles  of  trade,  a  variance  will  be  material 
or  otherwise,  in  point  of  law,  as  it  is  material  or  immaterial 
in  point  of  fact  in  ordinary  language  and  acceptation* 

And  the  court  will  take  notice  of  the  meaning  of  English 
words  and  terms  of  art,  however  peculiar  to  a  particular 
county  or  place.     1  Chit.  PI.  224. 

It  is  a  univq^al  rule  that  it  is  sufficient  to  prove  any  allega- 
tion according  to  its  legal  effects,  or,  in  other  words,  when  a» 
instrument  is  described  by  its  substance  and  effect,  it  is  suffi- 
cient to  prove  it  by  one  which  corresponds  in  lege!  effect. 
3  Stark.  Ev.  1564,  1589.     1  H.  B.  288.     4  Conn.  R.  77. 

The  word,  wookn,  in  the  note  has  no  legal  opeiatioD,  as 
the  note  is  the  same  in  flubstance  without  it.    And  the  omis- 
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sion  to  allele  that  which^has  no  legal  operation  is  immateri-   Fravkuv, 
ai.    3  Stark.  Et.  1597.    The  case  shows  a  me^e  redandan*      ^a^' 
cy  of  proof,  which  is  always  immaterial  when  the  additional  romcuu  u  jiI 
matter  proved  does  not  alter  the  legal  effect  of  that  which  is 
alleged.    3  Stark.  Ev.  1663, 1564. 

The  opinion  of  the  coart  was  uelivered  by 
Bennktt,  J. — ^It  is  true  that  every  party,  to  avoid  a  vari- 
ance, must  declare  upon  a  contract  according  to  its  legal  ef- 
fect. The  declaration  is  upon  a  note  payable  in  failed  cMhy 
and  we  think  a  note  payable  in  woolen /uUed  d&ih  supports 
it.  The  term,  <'  fulled  cloth,"  is  understood,  in  common  par- 
lance, with  us,  to  imply  woohn  fulled  cloth.  No  one  would 
understand  it  to  the  contrary.  It  is  also  said  in  argument, 
that  there  is  a  diflerence  between  a  note  being  payable  in 
an  article,  at  its  caeh  price  and  He  eaeh  t^oZtie,  but  it  would 
seem  to  be  a  distinction  without  a  difference.  At  all  events 
it  is  beyond  the  comprehension  of  the  court. 

Judgment  of  the  county  court  is  affirmed. 


RossEAU  &  Warren  v.  Richard  T.  Cull  and  Albert 

Chittenden. 

By  the  law  of  New  York  a  promissory  note,  executed  by  one  of  two  or 
more  joint  debtors  for  a  book  aeeouiit  aipiinst  the  wb<de,  wiU  not  operate 
■a  jpaymenty  unlets  there  be  an  express  stipnlatton  to  that  effect. 

Payments  made  generally,  when  there  is  nothing  in  the  ciroomstances  of 
the  case  to  show  how  the  debtor  expected  them  to  apply,  may  be  applied 
by  the  creditor,  as  he  chooses. 

This  was  an  action  of  book  account,  in  which  the  auditor, 
to  whom,  after  a  judgment  to  account,  it  had  been  referred  by 
the  county  court,  reported  a  balance  due  the  plaintiffs  upon 
the  following  facts,  found  by  him,  to  wit : 

The  defendants  on  the  4th  May,  1839,  were  partners 
under  the  firm  of  R.  T.  Cull  &  Co.  and,  on  that  day,  bought 
of  plaintiffs  a  bill  of  goods  amounting  to  i|  119.65,  which 
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FKAiiEi.ir,    were  charged  on  book*    Between  that  time  and  the  19th 
^'tSS!^*    October  of  the  same  year,  the  partnership  between  the  de- 
£^^jj^^^^^  fendants  was  dissoUedy  the  defendant,  Cull,  agreeing  to 
9.         assume  and  pay  all  the  debts  of  the  firm.    On  the  said  19th 
CaU « si.    October,   the  defendant,  Cull,  called  on  the  plaintiffs,  at 
Troy,  informed  them  that  hi^  partnership  with  Chittenden 
had  been  dissolved,  and  that  he  was  desirous  of  settling  the 
partnership  account  by  note,  to  which  the  plaint^s  consented, 
and  defendant,  Cull,  made  and  delivered  them  his  individual 
note  for  the  amount  of  the  account  and  interest,  payable  in 
sixty  days,  at  the  Farmers  and  Mechanics  Bank,  in  Burling- 
too,  Vermont.     Afterwards,  on  the  same  day,  the  defendant, 
Cull,  bought  in  his  own  name,  of  plaintiffs,  a  quantity  of 
goods,  for  which  he  gave  his  note  payable  at  the  same  bank, 
in  four  months.    A  statement  of  the  account  against  R.  T. 
Cull  &  Co.  was  made  and  delivered  to  defendant,  Cull,  in 
which  the  debt  was  balanced  by  a  credit  for  ^  R.  T«  Cull's 
*  note  at  60  days,  at  Farmers  &  Mechanics  Bank,  Burlington,' 
which  statement  was  dated  October  19,  1839,  and  signed 
by  the  plaintiffs.     There  was  no  agreement   that  the  note 
should  operate  a  discharge  of  the  account,  and  the  plaintiffs 
were  not  aware  that  the  note  was  signed  by  Cull  alone,  until 
several  days  after  its  date.    Both  notes  were  protested  for 
non-payment  at  their  maturity.     The  defendant,  Cull,  after- 
wards made  several  deposits  in  said  Bank  to  the  credit  of  the 
plaintiffs,  of  which  he  notified  them,  the  first  of  which 
amounting  to  sixty  dollars,  he  directed  them  to  apply  on  their 
first  note,  and  at  the  same  time  informed  them  that  he  would 
deposite  the  balance  in  a  few  days.     The  other  deposits  were 
unacxH>mpanied  by  directions  as  to  their  application.    AH 
the  sums,  thus  deposited,  were  applied  by  the  plaintiffs  on  the 
second  note.    On  the  hearing  before  the  auditor  the  plain- 
tiffs offered  to  give  up  and  discharge  the  first  note.     The 
auditor  allowed  the  sixty  dollar  payment  and  found  for  the 
plaintifls  to  recover  the  balance  of  their  account  with  interest. 
The  county  court  accepted  the  auditor's  report  and  render- 
ed judgment  thereon  for  the  plaintiffs,  to  which  the  2le- 
fendants  excepted. 

Sevens  fy  Sej/timffi^,  for  defendants,  contended  that,  al- 
though there  was  no  express  agreement  that  the  note  was  to 
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be  received  ia  dncbaige  of  tbe  aoceunt,  yet  saeh  was  the   Faavelw, 
ipteotion  of  the  parties  and  that  tbii  iotentioii  was  fairly  in*      ^SS!^* 


ferraUe  from  the  iacts  foaod  by  the  aadilor,  and  that  the  sumsvasimi. 
SMiie  facts  proiFcd  an  implied  duectton  from  Cull  to  the  piaio*    ^^« 
tiffs  to  apply  th^^  sobseqnent  deposits  to  the  payment  of  the 
first  note. 

They  cited,  IS  Vt.  R.  450,  S48,  609 ;  6ow  on  Partner- 
ship, 966-^7-8;  Newmarck  ?.  Clay,  14  East,  839;  Coz't 
Digest,  587 ;  Hammm'sljf  v.  Knowlffs,  S  Esp.  Rep.  665, 

If.  E.  flufrieU,  for  plaintiffs,  insisted  that  the  note  was 
not  to  be  regarded  as  payment,  and  cited  To&ey  ▼.  Barber^ 
5  Johns.  68 ;  Putnam  ▼.  Lewia^  8  Johns.  304 ;  Daugla$$ 
V.  Cowles,  5  Day,  511 ;  BarUi  v.  jitwater,  et  al.  I  Conn. 
409;  BUIy.  Porter,  eial.  9  Conn.  98;  Mmddonif.  Whit- 
lock,  1  Cowen,  390. 

The  opinion  of  the  court  was  delivered  by 
RsnriKLD,  J. — ^This,  being  a  New  York  contract,  both  as 
respects  the  place  of  execution  and  the  place  of  performance, 
must  be  determined  by  the  New  York  law.  Whatever 
amounts  to  payment  by  that  law,  will  be  a  defence  to  a  suit 
upon  the  note  everywhere ;  so  also  of  the  converse  of  this. 

The  law  upon  this  subject,  in  the  state  of  New  York,  is 
well  settled.  It  may  well  be  expressed  in  the  language  of 
the  court  in  Tobey  v.  Barber,  5  Johns.  68,  ^  It  is  a  rule  vi^ll 
<  settled,  and  repeatedly  recognized  in  this  court,  that  tsking 
*  a  note,  either  of  the  debtor,  or  of  a  third  person,  for  a  pre- 
'  existing  debt,  is  no  payment,  unless  it  be  expressly  agreed 
'  to  take  the  note  as  payment,  and  to  run  tbe  risk  of  its  being 
'  paid.'  Putnam  v.  Lewie,  8  Johoa.  304,  was  the  case  of  a 
note  given  by  the  debtor,  and  the  same  principle  is  recogniied. 
JUiuUon  V.  fVhitloeky  I  Cowen,  SiSO,  is  the  case  of  two 
dwtors  out  of  four  giving  their  note  for  an  account,  against 
the  whole,  with  the  consent  of  the  creditors,  but  with  no 
express  agreement  that  it  should  be  received  in  payment.  The 
cSiirt  held  it  could  not  operate  as  payment  That  case  is,  in 
principle,  the  same  as  this,  and  in  its  circumstances  mach 
stronger  in  iav^^^the  note  operating  as  payment  It  is 
obvious  that,  by^Maw  of  New  York,  the  note  of  Coll  did 
net  oKtingiiisb  the  right  of  actiOQ  agunst  tbe  defendants. 
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Fbavkuk,       In  regard  to  the  payments  made  by  Cull  after  thia  note 
"''isSs^'     fell  due,  when  he  had  also  another  note  due  the  plaintiflb, 
"^^      and  gave  no  directions  how  the  money  should  be  applied,  we 
«•         think  the  plaintiffs  were  fully  justified  in  applying  the  money, 
c^i^\^ij.  as  they  did,  to  their  other  note.     No  principle,  perhaps,  is 
better  established,  than  that  when  the  debtor  makes  no  ap- 
propriation of  money,  paid  generally,  the  creditor  may  make 
his  own  application,  unless  there  be  something  in  the  case  to 
show  a  different  expectation  on  the  part  of  the  debtor. 

Judgment  affirmed. 


Jamcs  C.  Stone  v.  Congregational  Society  of  East  Bebk- 

SHIRE. 

dorporationi  are  liable  upon  an  implied  aMompait  aa  wellaaanezpreMime. 

Misnomer  of  a  corporation  ia  matter  of  abatement,  and  when  they  appear 
by  the  name  in  which  they  are  sued,  and  the  caaae  ia  referred,  it  ia  too 
late  to  call  in  qaeatioB  their  corporate  being,  before  the  referees. 

When  indiTidnala  hold  tbemaeWea  out  aa  a  society  with  corporate  pow* 
era,  hold  meetings  aa  such,  and,  in  one,  duly  called,  employ  a  person  to 
render  senrices  for  them,  they  cannot  require  such  person  to  prore,  by 
their  incorporation  or  written  constitution,  that  they  are  empowered  to 
aot  as  they  have  assumed  to  do. 

Members  of  a  society  organised  with  corporate  powers,  under  the  statute 
for  the  support  of  the  gospel,  are  not  competent  witnesses,  at  common 
law,  for  the  corporation ;  and  it  is  not  a  case  within  the  act  passed  in  I9I69 
making,  in  certain  cases,  corporators  witnesses. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff  de- 
clared against  the  defendants,  as  members  of  the  Congre^- 
tioiial  Society  of  East  Berkshire,  upon  their  contract  to  tey      ^» 
him  one^  hundred  and  twenty-five  dollars  for  building  a  shed, 
and  repairing  the  parsonage  house,  belonging  to  them. 

The  dechration  contained  also  general  counts  for  work  and 
labor  and  materials,  &c* 

On  the  entry  of  this  case  in  the  county ^urt,  it  was  refer- 
red, by  agreement  of  parties,  to  referee^Bb  reported  that, 
having  heard  the  parties  and  their  proofs  mroallegations,  they 
found  that  the  defendants  did  assume  and  promise  as  the 
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pbiatiff  allied  in  his  dedaratioD,  and  that  there  wat  due  to   FKAiixuir, 
the  pkuDtiff,  from  the  defendants,  the  sum  of  sixty^mz  dollars    ^^'m!^^ 
and  siJity-sijL  cents.  "^^ 

They  farther  reporte jUhat  on  the  trial  bofaro  them,the  plain*'  v. 
tiff  offered  evidence  tending  to  prove  that  certain  individu-  cong^a^letj. 
aMiad  called  tbqnselves  members  of  the  Congregational  So* 
ciety  of  East  Berkshire ;  that  sttcb. individuals  had  held  meet- 
ings, and  in  one  of  said  meetings  had  contracted  with  the 
plaintiff  to  perform  the  work  and  labor,  as  stated  in  bis  dec* 
laration.  To  this  testimony  the  defendants  objected  on  the 
ground  that  some  written  constitution  or  organization  of  the 
society  should  be  produced.  The  objection  was  overruled 
by  the  referees  and  the  evidence  admitted. 

They  further  reported  that  the  defendants  offered  witness* 
es,  who  were  members  of  said  society,  (if  any  such  society 
l^ally  existed,)  who  were  objected  to  by  the  plaintiff,  on  the 
ground  of  interest,  and  the  witnesses  were  excluded  by  the 
referees,  and  that  on  the  hearing  and  decision  of  this  cause,  the 
referees  intended  to  decide  according  to  the  principles  of  law. 

This  report  was  accepted  by  the  county  court  and  judg- 
ment rendered  thereon  &r  the  plaintiff,  to  which  the  defend- 
ants excepted. 

J.  fy  J.  O.  Smith,  for  the  defendants. 

There  is  no  peraan,  either  natural  or  artificial,  a$  drfand' 
antSy  described  in  the  plaintiffs  writ,  against  whom  any  judg- 
ment can  be  legally  rendered  and  enforced.  The  suit  is 
against  the  members  of  what  the  plaintiff  alleges  to  be  the 
Ck>ngregational  Society  of  East  Berkshire,  and  if  the  plaintiff 
obtain  a  judgment  in  this  suit,  it  must  be  against  the  mem- 
bers of  said  society  and  the  executi<Mi  must  correspond  with 
the  writ  and  judgment 

If  the  suit  was  intended  to  be  against  the  persons  who  were 
present  at  the  meeting  when  the  contract  (if  any)  was  n»de 
with  the  plaintiff,  such  persons  should  have  been  individual- 
ly named  in  and  served  with  the  writ. 

If  the  suit  was  intended  to  be  against  the  society,  it  should 
have  been  brought  against  it  by  ks  corporate  name, .  *^  The 
Cmgregati4mai  Society  o/Eaet  Berkshire/'  if  that  be  the 
name,  should  have  been  summoned  to  answer  unto  the  plain- 
tiff.    If  a  judgment  should  be  rendered  against  the  membere 
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FRAHKtiir,   of  such  society  and  the  execution  be  nmde  out  accordiogijr, 

li^T'     whose  property  will  the  sheriff  levy  upon  ?  Will  it  be  the  pro- 

^^^      perty  of  some  reputed  to  belong  to  such  society  ?  or  will  it 

».  ,       be  on  the  corporate 'property  of  such  society? 

Coii|[.iocietj.     T^^^  person  named  in  the  torit  is  the  party  to  the  suit,  and 

m^  the  person  named  in  the  dedtarationy  and  if  the  person 

named  in  the  declaration  differ  from  the  person  named  in 

the  writ,  the  proceedings  will  be  set  aside  for  irregularity. 

1  Chitty's  Pl.283^. 

S.  It  was  absolutely  essential  for  the  plaintiff,  in  order  to 
recorer  against  such  society  in  tbeif  corporate  capacity,  to 
have  shown  by  the  beet  evidence  the  nature  of  the  caee 
would  admit  of,  to  wit,  the  record,  that  there  was  a  leg4di!f 
organized  society. 

If  any  such  society  has  ever  been  oi^ganized  the  plaintiff 
could  have  summoned  the  derk  of  such  society  to  bring  in 
the  record* 

3.  If,  however,  the  plaintiff  had  showed  a  legal  organizes 
Hon  of  the  society,  agreeably  to  the  provisions  of  the  statute, 
still  he  would  not  be  entitled  to  recover  upon  the  fiicts  re- 
ported by  the  referees.  The  contract  set  up  by  the  plaintiff 
was  not  made  by  any  agent  having  authority  to  make  it,  nor 
was  it  made,  nor  afterwards  approved  of,  by  any  vote  of  the 
society.  Hayden  et  al  v.  SRddleeex  Turn.  Co.,  10  Mass. 
R.  S97.  Andover  Turn.  Co.  v.  flay,  7  Mass.  R.  102.  £s- 
sex  Tarn.  Co.  v.  CMNm,  8  Mass.  R.  392. 

The  referees  report,  that  the  plaintiff  offered  evidence 
tending  to  prove  '  that  certain  individuals  had  called  them- 
'  selves  members  of  the  Congregational  Society  of  East 
*•  Berkshire ;  that  such  individuals  had  held  meetings,  and,  in 
<  one  of  said  meetings,  had  contracted  with  the  plaintiff  to 
^  perform  the  work- and  labor  stated  in  his  declaration.' 

4.  If  the  legal  oi^nization  had  been  shown,  the  contract 
declared  upon  was  not  within  the  povrers  conferred  upon 
such  corporations  by  statute.    Comp.  Stat.  600  and  60S. 

The  form  of  agreement  prescribed  by  the  3d  section  of  the 
act  passed  November  10, 1814,  for  censtituting  such  associa- 
tions, limits  the  powers  of  the  society  thus  oi^niaed  to  the 
sole  purpose  of  building  a  meeting  house,  and  settling  and 
supporting  a  minister. 
5.  The  witnesses  offered  by  the  defendants  and  etduded  by 
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the  referees,  ought  to  have  beeo  permitled  to  lestify.    They   FmAaBs.iv, 
cottld  base  beeti  ezclttded  (if  at  ail)  only  on  the  ground  diat      ^SS}^* 
they  were  in  &ot  members  of  a  legally  organized  society      q^ 
and  that  such  society  was  a  party  to  the  suit.     They  could         9. 
ia  no  way  be  interested  in  the  event  of  the  suit,  unless  they  ccug.woSity* 
were  mettAers  of  sueh  a  society.     Now  the  ref<»ees  do  DOt« 
in  their  report  of  facts,  state  that  they  found  the  existence 
of  such  a  society,  but,  on  the  contrary,  they  have  left  that 
fact  undecided. 

But  if  the  witnesses  offered  were  in  fact  members  of  such 
society,  still  they  ought  to  have  been  permitted  to  testify. 
They  had  no  such  interest  in  the  event  of  the  suit  a»  wonM 
have  legally  dtaqnaliiied  them  as  witnesses.  Comp.  Statute 
page  107. 

Smattep  4r  Adame,  for  plaintiff; 

I.  The  defendants,  by  appearing  in  the  action^  admitted 
their  corporate  exiatence.  If  they  have  no  such  existence, 
they  cannot  be  injured  by  a  judgment.  If  they  are  misna« 
med  in  the  writ,  this  defect  can  be  taken  advantage  of  only 
by  plea  in  abatement,     i  Chit.  440. 

Hence  the  plaintiff,  on  the  trial  of  the  general  issue,  was  not 
bound  to  prove  the  coporate  existence  of  the  defendants,  by 
producing  their  articles  of  association. 

The  statute  does  not  require  any  byeJaws  or  written 
regulations  in  cases  of  such  associations,  and  whether  any  ex- 
isted or  not,  does  not  appear. 

It  is  sufficient  for  the  plaintiff  to  have  proved  that  the  do* 
fendants  jpr<y«s«6d  to  act  in  a  corporate  capacity  and  in  socb 
capacity  made  the  contract  in  question.  They  could  have 
shown  their  articles  of  association,  and  by  them  hav&^hown, 
if  the  fact  were  so,  that  the  proceedings  were  contrary  to  the 
provisions  of  those  articles.  But  instead  of  doing  this  they 
attempted  to  put  in  issne  the  fact  of  their  own  existence,  and 
that,  not  by  plea  in  abatement,  but  on  the  trial  of  the  merits 
before  the  referees. 

Corporations,  like  indtvidoals,  are  liable  in  the  capacity  in 
which  they  hold  themselves  out  to  the  worid.     1  Swift,  71. 

II.  The  members  of  the  society  were  net  competent  wit* 
Besses  for  the  defence. 

Vol.  XIV.  w.  b.  iv.  12 


90  CASES  IN  THE  SUPREME  COURT 

FftAmLiN,       The  opinion  of  the  court  was  delivered  by 
1bi2?^*        Bbnubtt,  J. — ^Tbis  case  comes  before  us  upon  the  report 


gi^^  of  referees ;  but  inasmuch  as  they  report  to  the  court  below 
«•  .  that  they  intended  to  decide  according  to  the  principles  of 
Coag.ioeiety.law,  it  is  competent  for  this  court  to  revise  their  decisions, 
so  fair  as  any  questions  of  law  are  raised  upon  the  report* 
The  referees  have  not  given  us  the  evidence  or  the  facts 
proved  before  them,  upon  which  they  found  that  the  de- 
fendants had  assumed  and  promised  as  alleged  in  the  plain* 
tiff's  declaration.  Two  questions  only  can  be  raised  upon 
this  report ;  1st.  was  there  error  in  admitting  certain  testi- 
mony detailed  in  the  report?  and  2d,  in  excluding  cer- 
tain persons  offered  as  witnesses  on  the  part  of  the  defend- 
ants? Though  the  argument  has  taken  somewhat  of  a  wide 
range,  yet  the  opinion  of  the  coiftt  need  only  be  expressed 
upon  the  points  which  legitimately  arise  in  the  case.  It 
seems  that  evidence,  on  the  part  of  the  plaintiff,  was  admit- 
ted tending  to  prove  that  certain  individuals  had  called  them- 
selves members  of  the  Congregational  Society  of  East  Berk- 
shire ;  and  that  such  individuals  had  held  meetings,  (no 
doubt  meaning  as  such  society,)  and  in  one  of  such  meetings 
had  employed  the  plaintiff  to  perform  the  work  and  labor 
sued  for. 

The  doctrine  is  now  well  settled  in  this  country  that  cor- 
porations are  liable  in  the  action  of  assumpsit,  the  same 
as  individuals;  and  that  an  express  assumpsit  may  be 
proved,  or  one  may  be  implied  from  the  acts  of  the  cor- 
porators themselves,  or  of  their  authorized  agents.  No  one 
can  doubt  that  the  testimony,  offered  and  admitted,  was  pro- 
per to  show  that  the  plaintiff  was  employ^  to  perform  the 
services  by  persons  who  reputed  themselves  to  be  the  corpora- 
tors of  the  society,  and  this  too  at  a  corporate  meeting  of 
the  same.  But  this  evidence  seems  to  have  been  objected 
to,  on  the  ground  that  the  plainUff  must  have  first  shown 
some  written  constitution  or  organization  of  the  society.  But 
this  would  not  constitute  an  objection  to  the  admission  of 
the  evidence,  though  it  might  not  avail  the  party,  provided 
it  was  necessary  for  him  to  show  a  written  constitution  by 
which  the  persons  employing  him,  had  been  organized  into 
a  corporation.  The  report  of  the  referees  states  that  this 
testimony  was  objected  to  on  the  ground  ^^  that  some  written 
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constitution  or  organisation  of  the  society  should  be  produ-   Fravkuv* 
ced ;"  and  the  question  has  been  argued,  whether  it  was  in-      *]8^* 


cumbent  upon  the  plaintiff  to  show  some  written  constitu-  gi^,^ 
tion  or  organization  of  the  seciety  before  he  could  recover.  It  I  ^  J* . 
is  to  be  remarked  that  the  defendants  appear  in  court  by  the  pong .toeiety. 
name  in  which  they  are  sued ;  there  is  no  plea,  alleging  a 
misnomer  or  putting  in  issue  the  existence  of  the  defendants, 
as  a  corporation,  but  a  rule  of  reference  is  entered  by  consent 
of  parties.  It  is  well  settled  that  the  misnomer  of  a  corpo- 
ration is  only  matter  of  abatement,  and  we  think  that  where 
the  defendants  appear  under  the  corporate  name  by  which 
they  are  sued,  and,  by  agreement  of  parties,  refer  the  cause, 
it  is  too  late  for  them  to  call  in  question  their  corporate  ex- 
istence before  the  referees.  It  is  a  recognition  of  such  an 
existence  ;  and,  without  it,  the  whole  proceeding  is  but  a  nul- 
lity. No  question  is  raised  as  to  the  legality  of  the  meeting 
nor  of  the  power  of  the  individuals  who,  as  corporators, 
contracted  with  the  plaintiff,  to  bind  the  society,  and 
it  would  indeed  be  going  a  great  way  to  hold  that  the 
defendants,  after  having  held  themselves  out  as  members  of 
the  society,  held  meetings,  and,  in  one  of  them,  employed  the 
plaintiff  to  render  the  services  now  claimed,  have  the  right 
to  call  upon  the  plaintiff  to  prove  that  there  is  such  a  society, 
capable  of  acting  as  they  have  professed  to  act. 
It  is  evident  that,  at  common  law,  the  members  of  this  society 
could  not  be  witnesses  for  the  corporation,  and  our  courts 
have  always  in  such  cases  adhered  to  the  principles  of  the 
common  law.  The  case  does  not  come  within  the  provisions 
of  the  act  of  1816,  making  the  members  of  certain  corpora- 
tions witnesses  in  their  own  behalf,  and  they  were  properly 

rejected. 

The  judgment  of  the  county  court  is  affirmed. 


g2;  CASES  in  the  supreme  coukt 

1848. 

Boston  India  Rubber  Factory  v.  Archibald  Hoit. 


Boston  India 

^  An  action  of  assumpsit  will  not  Ire  npon  the  judgment  of  another  of  the 
HoH.  American  States.   The  deelaration  most  be  in  debt,  connting  npon  tbr 

judgment  as  a  record. 
In  such  case  the  court  declined  to  suffer  an  araendmevt,  ekanging  tbe  form 

of  a(ition  from  assumpsit  to  debt. 
Qtfar«*>-Whether  sneh  amendment  might  not  be  allowed  upon  pajment  of 
cofltSy  and  discharging  bail  and  attachment  taken  npon  the  original  wril» 

Assumpsit  upon  a  judgment  of  the  supreme  judicial  court 
of  Massachusetts.  The  defendant  demurred  to  the  declara- 
tion and  the  county  court  adjudged  it  insufficient.  The 
plaintiffs  excepted. 

Stevens  fy  Seymour,  for  plainlifis. 

Assumpsit  has  been  recognized  as  a  proper  form  of  ac- 
tion in  a  suit  upon  a  foreign  judgment,  the  judgment  itself 
being  the  consideration  of  the  implied  promise  and  the  foun* 
dation  of  the  action. 

The  constitution  and  laws  of  the  Union  hare  not  pat  the 
judgments  of  the  several  states,  in  all  respects,  upon  the  foot- 
ing of  domestic  judgments,     2  Vt.  R,  573,  5.   4  io.  58.     & 

Pick.  239. 

That  nul  tid  record  has  been  decided  to  be  a  proper  gen- 
eral issue,  is  no  objection,  for  that  plea  is  adopted  to  refer 
the  decision  to  the  proper  tribunal,  leaving  all  exceptions  tf> 
the  judgment  to  be  taken  by  special  plea.     4  Vt.  R.  58.  6 

Pick.  239. 

The  issue  to  an  action  upon  an  Irish  judgment,  in  Eng- 
land, is  nul  tiel  record,  concluding  to  the  country.  6  Pick. 
238,     5  East,  473. 

The  conclusiveness  of  a  judgment,  furnishes  no  objection 
to  raising  an  implied  assumpsit.  Doug.  R.  402,  408.  Kent's 
Coram.  2d  vol.  (Ed.  '40)  p.  120.  1  Chitty,  98.  Cowp.  474. 
9  Mass.  R.  462.    6  Pick.  238. 

This  action  being  a  more  extensive,  beneficial  and  less  pre- 
carious remedy  than  that  of  debt,  the  court  will  be  strongly 
inclined  to  sustain  it. 

Always,  as  well  before  as  since  judgments  were  decided 
to  be  conclusive,  the  action  has  been  foiunded  upon  the  judg- 
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ment  itself,  and,  ahhoogh  coDclusWe  in  evidence,  there  is  do    Frahklut, 
less  an  implied  promise  to  pay.  'iStS^* 

The  objection  is  technical.  But,  technically,  the  judg*  «^  ind" 
ments  of  other  states  are  not  records  here,  nor  are  they  spe-  Rubber  Fac'y 
eiaUieSf  which  are  sealed  instruments.  They  are  quasi  rec^  *' 
ords,  as,  before  the  constitution,,  they  were  quasi  specialties. 

How,  until  the  fact  is  shown  by  plea,  (or  oyer  in  certain 
cases,)  will  it  be  known  that  the  judgment  is  conclusive  or 
not  ?  And  shall  the  form  of  action  depend  upon  the  special 
issue  as  to  the  jurisdiction,  for  it  will  not  be  denied  that,  if 
the  judgment  is  merely  prima  facie  evidence  of  the  debt,  as- 
sumpsit may  be  maintained.  So  it  may  be  uncertain,  (until 
found,)  what  would  be  the  effect  of  the  judgment  in  the  state 
where  rendered. 

To  allow  assumpsit  will  give  the  plaintiffs  an  election  of 
remedies  with  a  view  to  avoid  a  multiplicity  of  suits,  or  as 
his  convenience  requires,  or,  in  case  the  judgment  shall 
prove  merely  prima  facie  evidence  of  the  debt,  in  order  to 
resort  to  his  original  cause  of  action. 

N.  L.  IVhittemorej  for  defendant. 

I.  A  judgment  of  a  court  in  a  sister  state,  having  jurisdic- 
tion of  the  parties  and  subject-matter,  and  where  the  parties 
had  notice,  is  not  in  point  of  law  a  foreign  judgment,  and  the 
adjudication  upon  the  subject-matter  in  controversy  is  conclu- 
sive between  the  parties,  and  the  merits  of  the  origpinal  action 
cannot  be  inquired  into  by  the  courts  of  this  state.  Hoxie 
V.  Wright,  2  Vt.  R.  263.     Blodget  v.  Jordan,  6  do.  580. 

n.  By  the  constitution  of  the  United  States,  ^'full  faith  and 
credit  shall  be  given  in  each  ^tate  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  state."  Con.U.  S.  Art. 
IV.  ^  ] .  A  judgment  of  any  other  state  implies  absolute 
verity  and  is  as  conclusive  as  a  judgment  of  our  own  state. 
If  we  are  correct  in  this  position,  the  irresistible  conclusion 
is  that  the  action  of  assumpsit  cannot  be  sustained  on  the 
judgment  in  question,  andHhe  legitimate  and  only  remedy  is 
debt     Wood  v.  PMes,  TarbeU  fy  Co.  4  Vt.  R.  556. 

in.  The  plaintiffs,  by  bringing  assumpsit,  have  compelled 
the  defendant  to  plead  non  assumpsU.  If  the  defendant 
should  plead  tml  IM  record  or  nil  d^ei,  the  plea  would  be 
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FftAHKLiir,   manifestly  improper,  and,  if  we  wish  to  deny  the  record 
''*1842?^*     itself,  it  must  be  done  under  the  plea  of  non  assumprit. 


Boston  Indift 


fibber  Fac'y.     '^^^  opinion  of  the  court  was  delivered  by 

V-.  Redfield,  J. — ^The  only  question  to  be  determined  in  this 

case  is  whether  an  action  of  assumpsit  will  lie  upon  the  judg- 
ment of  a  court  of  record  of  one  of  the  states  in  the  Ameri- 
can Union. 

It  is  a  long  settled  rule  of  the  common  law,  that  such  ao> 
tion  will  lie  upon  a  foreign  judgment.  .T^is  is  almost  the 
only  rule,  which  can  be  considered  as  satisfactorily  settled 
in  the  English  courts,  in  regard  to  foreign  judgments.  The 
courts  of  that  country  did  indeed,  for  a  long  course  of  years, 
seem  strongly  inclined  to  treat  foreign  judgments  as  of  the 
same  force  and  validity,  as  a  contract  merely,  which  they 
had  in  the  country  where  rendered  ;  holding  that  the  juris- 
diction of  the  court,  the  fairness  of  the  proceedings,  whether 
fraudulent  or  not,  and  the  fad  qf  any  judgment  being  ren^ 
dered,  were  examinable  before  the  jury.  Hence,  it  was  held 
that  the  proper  form  of  action  was  assumpsit,  the  whole  mat- 
ter lying  in  pais.  Chancellor  Kent,  2  Com.  120,  and  notes, 
and  Mr.  Justice  Story,  Conflict  of  Laws,  p.  506,  507,  both 
strongly  incline  to  consider  the  conclusive  effect  of  a  foreign 
judgment,  as  a  contract  merely,  the  better  doctrine,  and  as 
being  well  nigh  settled.  I  would  be  well  enough  satisfied  to 
think  the  law  was  so  settled  upon  that  point,  for  some  little 
examination  of  the  subject  has  satisfied  me,  that  that  is  the  only 
just  basi^  upon  which  it  can  be  settled.  But  I  confess,  that  a 
comparison  of  the  English  laws  upon  the  subject,  for  the  last 
fifty  or  sixty  years,  would  hardly  show  any  rule  upon  that  sub- 
ject, fully  acquiesced  in.  Thecasejof  ilfar/in  y.NicolU^  3  Si- 
mons, 458,  (5  Eng.  Cond.  Ch.  R.  198,)  is  a  very  elaborate  and 
a  very  satisfactory  case  in  favor  of  the  conclusive  effect  of 
foreign  judgments.  The  same  learned  judge,  (the  Vice 
Chancellor,)  reasserts  the  same  doctrine  in  another  very 
elaborate  opinion,  in  8  Simons,  279,  with  this  qualifica- 
tion, that  such  judgments  may  be  impeached  by  showing 
palpable  fraud  in  their  concoction.  The  last  of  these  cases, 
was  decided  in  May,  1837.  Thus  far  the  doctrine  of  the 
conclusiveness  of  a  foreign  judgment,  so  &r  as  the  effect  of 
the  adjudication,   when  fairly  made,  was  concerned,  seem- 
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ed  well  settled,  leaviog  the  fact  of  theadjodiGatioD,  the  reg^  FRAHxx.iir, 
ularity  and  fairnefls  of  the  proceedings  and  the  jurisdiction  of  1842!^^* 
the  court,  both  as  to  the  subject-matter  and  the  parties,  to  Barton  India 
be  inquired  into  before  the  jurj,  on  proper  state  of  the  plead-  Rubber  Fae'y 
ings.  This  rendered  it  proper  that  the  form  of  action  should  H^it. 
be  assumpsit  and  the  judgment  evidence  of  a  debt  merely. 
But  the  last  case  upon  this  subject,  which  I  have  noticed  in  the 
English  courts,  SmUh  v.HicoUj  Hilary  T.  1839, 38  Eng.  C.  L. 
88,  seems,  as  far  any  inference  can  be  made  from  it,  to  be  re- 
ceding from  this  firm  footing.  But  a  single  case  in  the  Eng- 
lish courts,  at  variance  with  former  decisions,  is  not  much  to 
be  relied  upon.  For  the  truth  is,  the  English  courts  have  al- 
ways felt  at  liberty  to  depart  from  a  rigid  application  of  prin- 
ciples, whenever  such  application  would  be  likely  to  produce 
obvious  and  flagrant  injustice  in  the  particular  case.  Hence 
the  case  last  referred  to  is,  so  to  speak,  fitted  to  a  sliding 
rule.  A  great  deal  is  said  of  the  inconclusiveness  of  foreign 
adjudications,  but  the  result  of  all  is,  that  even  if  they  be  in 
general  conclusive,  when  the  defendant  has  proper  notice  and 
submits  himself  to  their  jurisdiction,  or  is  resident  therein, 
still,  without  such  jurisdiction  of  the  person,  they  are  of  no 
validity,  and  in  the  then  present  case,  no  such  jurisdiction  ap- 
pearing by  the  record  of  the  foreign  court,  they  felt  at  liberty 
to  disregard  it.  Thus  it  appears  that  the  decision,  perhaps,  if 
not  the  reasoning  of  the  judges,  may  be  made  to  consist 
with  the  former  doctrine  upon  the  subject. 

But  not  further  tp  discuss  the  exact  force  to  which  a 
foreign  judgment  is  justly  entitled  to  lay  claim,  it  is  obvious 
that  the  record  of  the  foreign  court  is  no  record  in  the  do- 
mestic tribunals.  Hence  the  evidence  of  the  foreign  judg- 
ment, i.  e.  the  record  of  the  foreign  court,  is  only  prima 
fade,  while  that  of  our  own  courts  is  conclusive  and  incontro- 
vertible. For  although  it  appear  by  the  record  of  the  foreign 
court,  that  the  court  had  jurisdiction  both  of  the  subject-matter 
in  controversy,  and  of  the  person  of  the  defendant,  and  that 
the  proceedings  were  in  all  respects  regular,  yet  all  this  may 
be  contradicted  by  oral  evidence,  addressed  to  the  jury,  and 
the  efiect  of  the  adjudication  depend  upon  the  opinion 
entertained  by  the  jury,  upon  these  points.  So  that  the  pro- 
per form  of  acticm  is  assumpsit,  on  debt  on  simple  contract, 
where,  under  the  plea  of  nan  aseumpM^  or  nil  d^et,  any  of 
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Fravkliit,    these  questions  may  be  raised  and  submitted  to  the  jury, 

^T^V^'    under  the  charge  of  the  court.     In  this  view   the  foreign 

"I        rT"iudffment  is  but  prima  fade  evidence  of  debt  or  contract, 

Boston  India  ^     ^  ^ ,    ,  ,    t      r  i-j        r        ji_* 

Rab))er  Fae'y  but  when  the  proot  IS  m,  and  the  fact  admitted  or  founa,  tiiat 
Hoit  ^^^  adjudication  was  formal  and  in  all  respects  regular^  tlie 
contract  is  perhaps  as  conclusive,  as  that  resulting  from  any 
adjudication  of  the  domestic  tribunals.  The  original  cause 
of  action  is  merged  and  gone,  and  whether  it  were  good  or 
bad,  is  of  no  importance,  if  it  were  only  fairly  submitted, 
and  regularly  adjudicated,  by  the  foreign  court.  And  this  is, 
indeed,  giving  no  more  force  to  the  adjudication  of  the 
foreign  courts,  than  we  do  to  an  award  of  arbitrators,  or  the 
settlement  of  the  parties,  by  accoufU  staied.  In  either  of 
the  cases,  last  supposed,  it  could  surely  be  of  no  importance 
where  the  arbitration  was  had,  or  the  account  stated,  provided 
the  lex  loci  contractus  made  such  mode  of  terminating 
disputes  final  between  the  parties.  The  reason  then  why, 
in  declaring  upon  a  foreign  judgment,  assumpsit  or  debt  on 
simple  contract,  are  proper,  is  made  sufficiently  obvious. 
Chipman  Ch.  J.  1  D.  Chip.  59,  61,  62. 

And  it  is  equally  plain  why  assumpsit,  or  debt  on  simple 
contract,  would  not  be  appropriate  to  the  case  of  a  domestic 
judgment.  In  declaring  upon  a  domestic  judgment,  we 
count  upon  the  evidence  and  not  upon  the  contract.  The 
regular  statement  of  the  deM  and  detinet  is  indeed  neces- 
sary,«but  is  only  an  inference  from  the  statement  of  the  record, 
which  precedes,  and  is  not  strictly  traversable,  under  the 
general  issue.  That  goes  to  the  premises  and  not  the  infer- 
ence, or  conclusion.  The  same  is  true  in  declaring  upon 
specialties,  and  in  all  cases  where  the  evidence  itself  is  made 
profert  of,  as  in  the  case  of  letters  testamentary,  of  special- 
ties, and  of  records.  In  such  cases  the  general  issue  denies 
the-existence  of  the  evidence,  as  non  estfactum^nd  nvIKel 
record.  And  although,  in  the  case  of  specialties,  the  fact  is 
determined  by  the  jury,  yet  in  that  case  the  issue  is  narrowed 
to  the  single  fact  of  the  existence  of  the  evidence.  So  in 
the  case  of  domestic  judgments,  the  inquiry  is  not  whether 
the  court  made  such  a  judgment,  and  whether  they  had  juris- 
diction of  the  cause,  and  of  the  parties,  and  took  regular 
proceedings,  but  whether  there  is  such  record,  as  that  de- 
clared upon,  and  this  question  is  determined  by  the  court 
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upon  inspection  of  the  record  or  the  exemplification^  and    FniivBLiir^ 
this  exclusive  of  all  other  proof.    Bot  in  the  case  of  a  foreign     ^"i^T^' 
judgment,  the  declaration  is  upon  the  contract,  and  not  upon  Boiton  India 
the  record  or  evidence.    No  profert  of  the  record,  in  such  Rubber  Fac'j 
case,  need  be  made,  and  if  made,  will  be  treated  as  sur-       g^ji, 
plusage.     Walker  ▼.  Witter^  Doug.  R.  1.    I  have  gone  thus 
minutely  into  the  distinctions  between  foreign  and  d(»nestic 
judgments,  in  order  to  show  the  reason  why  assumpsit  will 
lie  in  the  case  of  the  former,  and  not  in  that  of  the  latter. 

It  only  remains  to  determine  to  which  of  these  classes 
the  case  now  under  consideration  properly  belongs.  I  ap-* 
prehend  there  can  be  but  one  opinion  upon  this  subject,  if 
we  regard  the  consitutton  and  legislation  of  the  United 
States,  and  especially  the  decisions  of  the  United  States 
supreme  court  in  regard  to  .the  matter.  The  provision  of 
the  United  States  Constitution  is,  (Art.  IV.  Sec.  1.)  <Full 

*  faith  and  credit  shall  be  given  in  each  state  to  the  public 

*  acts,  records,  and  judicial  proceedings  of  every  other  state.' 
Congress  is  to  prescribe  the  mode  of  proof,  and  the  effect 
of  such  acts,  which  it  has  done.  It  is  expressly  provided  by 
the  act  of  Congress,  of  May  26,  1790,  that  these  public  acts, 
by  which  may  be  understood  legislative  acts,  and  *  records,' 
which  are  the  records  of  courts,  and  judicial  proceedings, 
which  are  all  proceedings  which  are  of  a  judicial  character, 
but  not  by  courts  of  record,  shall   have  the  same  '  faith 

*  and  credit  given  to  them,  in  every  court  within  the  United 

*  States,  as  they  have  by  law,  or  usage,  in  the  courts  of 

<  the  states,  from  whence  the  said  records  are,  or  shall  be 

<  taken.'  1  Story's  Laws  United  States,  93.  In  the  case  of 
MiUa  y^Duryee,  7  Cranch,481,  (2  Pet.Cond.  578,)  which  is 
the  leading  case  in  the  United  States  supreme  court  upon 
the  construction  of  the  act  of  Congress,  and  the  United 
States  constitution,  upon  this  subject,  the  language  of  the 
court  is  *  Nil  debet  is  not  a  good  plea  to  an  action  founded 
'on  a  judgment  of  another  state.  It  is  a  judgment  between  . 
'  the  parties,  and  the  proper  plea  is  nul  tiel  record.    The 

*  record  may  be  proved  in  the  manner  prescribed  by  the  act 
'of  Congress,  and  such  proof  is  of  as  high  a  nature  as  an 
'  inspection  by  the  court  of  its  own  record,  or  as  an  exempli- 
'  fication  would  be  in  any  other  court  of  the  same  state.'  The 
same  doctrine  is  affirmed  in   Hampton  v.  M*  Connelly  3 

Vol.  xnr.     w.  a.  ir.  13 


98  CASES  IN  THE  SUPREME  COURT 

Fmiklui,    WheatOD,  S84.     (4  Pet.  Good.  243.)    lo  that  case.  Chief 

'^Td42?^    Justice  MardiaU,  referring  to  the  ceae  of  MUU  v.  Dwryee, 

Boston lodir ^  ^^  b^MB  of   the  dedsioDi    iays,  'The  doctrine  there 

Robber  F«c>  <  held  was,  that  the  judgmeot  of  a  state  eourt  should  have 

Holt.       '  ^he  same  credit,  validity  and  effect,  in  every  other  court  in 

<  the  United  States,  which  it  had  in  the  state  where  pro- 

*  nounced,  and  that  whatever  pleas  would  be  good  in  a  suit 

*  thereon,  in  sq^h  state,  and  none  others,  could  be  pleaded  in 
'  any  other  court  in  the  United  States.'  These  cases  fully 
settle  the  doctrine  that  the  judgment  declared  upon  in  this  case 
is  a  record,  consequently  the  declaration  upon  it  must  be  upon 
the  rec<Mrd,  i.  e.  the  aoidencty  and  not,  as  in  the  case  of  a 
foreign  judgment,  upon  the  contract ;  that  the  declaratioo 
should  be  accompanied  with  a  profert  of  the  record,  or  an 
exemplification  thereof,  which  will  be  verified  only  by  inspec- 
tion of  the  court,  on  the  plea  of  ntcl  tid  record.  We  are 
not  inclined  to  cavil  at,  nor  to  criticise,  these  decisions  of  that 
very  able  and  learned  court,  for  we  do  not  well  see  how  they 
could  have  been  otherwise,  under  the  existing  provision  upon 
the  subject.  Nor  are  we  called  upon  to  say  whether  any 
other  plea  than  that  of  nulHd  record  may  not  be  interposed, 
in  such  case,  under  some  supposable  state  of  facts.  We  are 
aware  that  such  is  the  language  of  the  courts  of  Massachu- 
setts and  New  York,  in  the  cases  of  Hall  v.  WiUiamBy  6 
Pick.  232,  and  Siarhuch  v.  Murray,  5  Wendell,  156 ;  but 
we  need  not  further  discuss  the  subject,  content  with  saying, 
we  think  ntd  tid  record  is  the  only  general  ieeuCy  and  that 
being  the  case,  an  action  of  assumpsit  cannot  be  maintained 
upon  such  judgment* 

Judgment  affirmed. 

After  the  judgment  of  the  court  was  pronouced,  the  coun-* 
sel  for  the  plaintiff  moved  to  amend  the  declaration,  to  debt 
on  the  judgment,  as  a  record,  and  cited  1  Chitty  PI.  197, 
The  dictum  read  to  the  court  referred  to  two  cases  in  3 
Marshall's  R.  124,  185  ;  but  the  cases  were  not  shown  the 
court.  The  court  were  divided,  upon  the  question  whether 
such  an  amendment  was  allowable,  but  agreed  in  opinion, 
that  if  such  amendment  were  allowable,  in  the  discretion  of 
the  court,  it  should  only  be  done  upon  payment  of  costs  and 
entering  into  a  rule  to  discharge  bail,  and  any  attachmesi 
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there  might  be  in  the  case,  which  is  the  rule  laid  down  by    FftiiftLiir, 
Mr.  Chitty.     As  an  amendment  apon  these  terms  could  be      'laidf' 
of  no  avail  to  the  plaintiff,  the  motion  was  overruled.  [ 

On  referring  to  the  cases  upon  which  Mr.  Chitty  founds  '  9/ 
himself,  Billing  v.  Flight,  6  Taunton,  419  ;  8.  C,  1  Eng.  ^»]«- 
C.  L.  R.  433 ;  Leveit  v.  KibbkwhUe,  \h.  483,  459,  it  is 
very  apparent  that  the  courts  of  common  law,  in  Westmin- 
ster Hall,  do  allow  amendments,  even  to  the  changing  of  the 
form  of  action,  where  it  is  still  for  the  same  cause ;  but 
always  under  a  rule,  that  bail  be  discharged.  When  plain- 
tiff declared  as  administrator,  an  amendment,  changing  the 
description  of  person  and  capacity  to  executor,  was  allowed 
in  the  Common  Pleas  in  1733.  Barnes,  5;  1  Petersd.524.  Cases 
allowing  amendments  of  a  similar  character  and  going  be- 
yond what  has  been  practised  in  this  state,  may  be  found  in 
many  of  the  English  reports  ;  but  they  have  been  where  no 
bail  was  concerned,  or  under  a  rule,  that  an  exanereiur  should 
be  entered  in  favor  of  the  bail. 


HiNKs  <&  Kellogg  v.  FArrrrE  Souls. 

Held,  that  the  admission  of  L.  a^nst  bis  tiUe  to  a  yoke  of  oxtn^ 
Uiat  they  belonged  to  R.,  under  whom  the  plaintifts  claimed,  were  not 
evidence  against  S.  who,  as  sheriff,  had  attached  them  as  belonging  to  L., 
though  made  before  the  attachment  and  while  L.  was  in  possession. 

Trespass  for  taking  a  yoke  of  oxen.  Plea  general  issue, 
and  trial  by  jury. 

On  tbe  trial  in  the  county  court,  after  proof  of  the  taking, 
the  defendant  proved  that  he  took  the  property,  m  constable 
of  Fair&x,  on  a  writ  of  attachment  against  one  William  Law-* 
son,  and  as  said  Lawson's  property. 

The  testimony  detailed  in  the  hiXi  of  exceptions  tended,  on 
the  part  of  the  plaintiffs,  to  prove  chat  the  oxen  in  question 
were  the  property  of  D.  B.  Rood,  and  had  by  him  been  let 
to  Lawson,  and  that,  sobseqaently,  the  ptaintiffii  hired  them 
of  &e<pd,  and  took  Ibem  mU^  their  possession. 


Soule. 
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Feahkliv,       The  testimony  on  the  part  of  the  defendant  tended  to 
?8<^*     show  a  sale  of  the  oxen  from  Rood  to  Lawson.  In  the  course 

Hinetet  ai  ^^  ^^^  ^"*''  ^^^  plaintiffs  offered  to  prove  that  Lawson,  who 
9.  was  not  offered  as  a  witness,  admitted,  while  he  was  in  pos- 
session of  the  oxen,  and  after  it  was  said  he  had  bought  them 
and  before  the  attachment  bj  the  defendant,  that  Rood  was 
the  owner  of  them. 

This  testimony  was  objected  to  by  the  defendant,  but  ad- 
mitted by  the  courts 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  de- 
fendant excepted  to  the  decision  of  the  court,  admitting  the 
admissions  of  said  Lawson. 

H.  R.  fy  J'  J'  Beardsley  and  W.  WiUanj  for  defendant. 

T.  Child  and  /.  Randy  for  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — ^The  only  question  raised  upon  this  bill  of 
exceptions,  upon  which  the  defendant  relies,  relates  to  the 
admissions  of  William  Lawson.  Were  they  admissible  in 
evidence  ?  The  defendant  had  attached  the  oxen,  in  ques- 
tion, as  the  property  of  Lawson,  and  he  succeeds,  8ub  modOf 
by  the  operation  of  law,  to  all  his  rights  in  them.  It  has,  I 
conceive,  been  frequently  decided^that  such  declarations  of  the 
vendor  made  before  sale,  as  would  be  evidence  against  him- 
self, are  admissible  against  his  vendee ;  and  as  to  this  ques- 
tion, it  is  the  same  thing  whether  he  succeeds  to  the  rights 
of  the  vendor,  by  purchase  or  by  operation  of  law.  The 
ground  seems  to  be,  that  the  admissions  come  from  a  privy 
in  estdSf  and  consequently  bind  the  successor.  In  contem- 
plation of  law,  they  come  from  the  party  himself,  and  of 
course  are  not  thought  to  be  exposed  to  the  objection  of 
being  hearsay  evidence.  They  have  been  thought  to  be,  not 
inter  alicey  but  inter  eaedem^  and,  in  this  view,  it  would 
seem  to  me  to  be  immaterial  whether  the  person  making  them 
could  be  called  as  a  witness  or  not. 

The  case  of  Jb<tf  v.  Finch^  1  Taunt.  R.  141,  evidently  pro- 
ceeded upon  this  ground.  Though,  in  that  case,  the  declarant 
was  dead  at  the  time  of  the  trial,  yet  this  was  made  no  point  in 
the  case,  and  the  admissibility  of  the  declarations  rested  upon 
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other  grounds.    The  court  say ;  ^'  the  admission  supposed  to   Fbavkliki 
have  been  made  by  Mrs.  W.  was  against  her  own  interest,  and      i842^' 
had  the  action  been  between  Mrs.  W.  and  the  plaintiff,  then  Hioe«  ei.  ai 
her  acknowledgment  that  the   property   belonged  to   him         «• 
might  ha?e  clearly  been  given  in  evidence,  and  therefore  it  ^ 
ought  to  have  been  received  in   that  instance,  because  the 
right  of  the  lord  qf  the  manor  depended  upon  her  right  J* 
The  admission  of  Mrs.  W.,  a  former  owner  of  the  property 
in  question,  made  while  in  possession,  went  to  prove  that 
she  had  transferred  her  interest  in  it.     Lady  Dartmouth  v. 

■  

Roberts^  16  East.  R.  334,  is  a  leading  case.  The  action  was 
debt  for  not  setting  out  tithes  in  a  certain  farm  owned  by  the  ' 
defendant.  The  questions  involved  in  the  case  were,  whe- 
ther the  farm  was  chargeable  with  the  tithes,  and  if  so,  whe- 
ther payable  to  the  plaintiff's  testator  or  the  vicar  of  Butley. 
The  vicar  had  filed  his  bill  against  Leathley  while  owner,  to 
enforce  his  claim  to  the  tithes,  and  in  his  answer  Leathley 
denied  the  right  of  the  vicar,  but  insisted  the  tithes  belonged 
to  the  testator  of  the  plaintiff,  and  the  chancery  suit  was 
dismissed.  Leathley  then  sold  to  defendant,  and  his  answer 
was  admitted  in  evidence  against  the  defendant.  Lord  Ellen- 
borough  said  <^  it  was  not  only  evidence,  but  strong  evidence 
against  the  defendant,  and  not  res  inter  alios  acta,  but  inter 
eosdem  actaJ*  The  defendant  stood  in  the  same  place  with 
Leathley  by  a  derivation  of  title.  See  also  Earl  of  Sussex 
V.  Tismple,  1  Lord  Raymond's  R.  310. 

In  Bridge  v.  Eggleston^  14  Mass.  R.  245,  the  declarations 
of  the  grantor,  made  before  the  sale,  tending  to  prove  that 
the  deed  was  a  fraud  upon  creditors,  were  admitted  against 
his  grantee.  So  in  Norton  v.  Pettihone^  7  Conn.  R.  319, 
the  admissions  of  the  grantee  of  the  debtor,  while  owner  and 
in  possession,  that  he  purchased  to  defraud  creditors,  were 
admitted  against  his  grantee. 

In  Jackson  v.  McCallj  10  Johns.  R.  377,  the  admissions  of 
the  ancestor,  while  in  possession,  that  the  land  was  limited  to 
a  given  line,  were  received  against  the  heir. 

So  it  has  been  held  that  the  admission  of  the  ancestor,  as 
to  the  contents  of  a  lost  deed,  were  admissible  against  the 
heir.  3  Hamm.  R.  107.  In  Binney  v.  Proprietors  ^c,  qf 
fitfU,  3  Pick.  R.  503,  on  the  question  who  was  bound,  by 
prescription,  to  maintain  a  partition  fence,  the  admissions  of 
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PRAVKLiir,    the  ancestor,  nnder  whom  the  plaintiff  claimed,  made  while 
'1^2^'     ^^^  ancestor  was  in   ponession,  were  received  against  the 

3ine8  af .  ai,  P^^^^^^'  I">  Jack9an  V.  Bord^  4  Johns.  R.  280,  in  ejects 
«.  ment,  the  plaintiff  was  permitted  to  give  in  evidence,  the  ad^ 
missions  of  the  person,  under  whom  the  defendant  claimed, 
made  before  sale,  and  while  in  possesnon,  that  his  deed  was 
antedated^  so  as  to  overreach  the  mortgage  title  of  the  plain- 
'  tiff,  from  the  same  source.  The  court  say ;  *'  these  declara- 
tions would  have  been  good  against  the  person  making  them, 
and  are  also  competent  evidence  against  all  who  claim  under 
him." 

So  the  admissions  of  the  grantor,  that  his  sorvej  did  not 
include  the  land  in  dispute,  made  before  he  conveyed,  were 
received  against  his  grantee.  So  upon  a  question  of  fifteen 
years  adverse  possesrion,  the  admission  of  a  person  in  the 
chain  of  possession,  that  his  possession  was  not  adverse,  is 
admissible  against  those'who  follow,  claimii^  the  benefit  of 
the  prior  possession.  So  where  the  grantor  showed  a  certain 
oionument,  wbile  owner  and  in  possessioo,  as  his  place  of  be- 
ginning, this  was  held  evidence  against  his  grantee.  4  Serg. 
&  Rawie,  174.    3  Conn.  R.  286.     2  Penningt.  R.  706. 

In  Jackson  v.  Davis,  5  Cow.  R.  123,  the  plaintiff  claimed 
nnder  a  given  title,  and  it  was  held  that  the  defendant,  who 
daimed  through  a  number  of  successive  purchasers  in  fee, 
was  as  much  affected  by  the  acknowlegments  by  any  of  his 
predecessors,  that  they  held  by  a  lease  from  the  same  source 
from  which  the  plaintiff  claimed  title,  as  he  would  have  been 
if  they  bad  been  his  own.  See  also  Van  Duzen  v.  iScis- 
samf  3  Johns.  R.  499. 
In  Oihblehauoe  v.  Sirongj  3  RawleV  R.  437,  the  dedaration 
of  <me,  who  held  the  l^;al  estate  by  a  deed  in  fee,  that  he 
held  the  estate  in  trust  for  one  who  had  paid  the  purchase 
money,  made  before  he  had  conveyed,  was  received  to  afiect 
his  grantee.  This  too  in  a  case  where  the  legal  owner  was 
living  and  within  the  reach  of  process  and  capable  of  be- 
ing examined  as  a  witness. 

It  was  claimed,  in  this  case,  that  he  should  be  produced 
and  sworn  as  a  witness,  but  the  court  thought  otherwise,  and 
held  his  declarations  admissible  on  the  general  principle  that 
the  admisstona  of  the  grantor  are  evidence  againat  his  grantee, 
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and,  10  this  statei  in  the  case  of  Deniim  v.  Perry,  5  Vt.R.  382,    Frahkliv, 
the  declarations  of  the  grantor,  made  after  the  date  and  sign-      ^i8427* 
ing  of  the  deed,  but  before  the  grantee's  acceptance  of  it,  (itTT       ~.j 
having  been  lodged  with  the  town  clerk,)  were  iield  to  be         «. 
admissible  against  his  grantee  to  impeach  the  deed,  on  the 
ground  of  fraud  against  creditors.     See  Dorsey  v.  Dorsey, 
3  Har.  &  Johns.  R.410,  and  TUu9  v.  Myers^  11  Wend.  R. 
533.    It  would  seem  to  me,  that,  upon  principle,  the  same 
rule  should  be  extended  to  personal  property  in  this  respecti 
which  has  been  applied  to  real  estate,  and  this  too  without 
r^[ard  to  the  question  whether  the  vendor  is  still  alive  and 
may  be  called  as  a  witness,  or  not. 

Waring  v.  Warren,  1  Johns.  R.  34S,  puts  the  case  of 
personal  estate  within  the  same  reason.  De  Fareet  v.  Baton^ 
8  Conn.  R.  633,  which  was  trover  for  goods,  is  much  like 
the  present.  The  plaintiflT  claimed  under  an  assignment  in 
trust  from  one  Judson  to  pay  the  debts  of  the  plaintiff  and 
of  others.  The  defendant  attached  the  goods  as  the  proper- 
ty of  Judson,  upon  the  ground  the  assignment  was  fraudu* 
lent,  it  being  claimed  that  there  was  no  debt  due  from  JudstMi 
to  the  plaintiff.  To  prove  the  debt,  entries  in  the  shop  book 
of  Judson,  made  before  the  assignment,  were  received  against 
the  defendant,  inasmuch  as  the  defendant  claimed  under 
Judson  by  tlie  attachment.  Swift,  Ch.  J.  with  whom 
the  other  judges  concured,  says ;  ^<  the  shop  books  would 
have  been  proper  evidence  between  the  plaintiff  and  Judson 
to  prove  the  state  of  the  accounts,  and  of  course  were  proper 
evidence  in  this  case  to  show  the  indebtedness  of  Judson  to  the 
plaintiff."  I  had  supposed  this  rule  had  been  acted  upon  to' 
a  great  extent,  though  not  with  entire  uniformity,  both  in 
this  country  and  in  England.  In  Woodrtiff  v.  WkUileeey, 
Kirby's  R.  60,  the  evidence  was  received  without  objection, 
and  WdUhol  v.  Johnson,  2  Call's  R.  275.  Johnson  v.  PoC* 
terson,  2  Hawks'  R.  183,  Coale  v.  Harrington,  7  Harr.  &* 
Johns.  R.  147,  and  Ouy  v.  BaU,  2  Murph.  R.  150»  are  a 
few  among  the  many  authorities  in  the  American  courts,  for 
the  application  of  the  rule  to  personal  property,  irreape^iv 
of  the  fact  whether  the  vendor  could  be  called  as  a  witness 
or  not. 

In  fiomton  v.  VaUance,  1  Bing.  R.  45,  decided  in  1822,  S. 
C.  7  Moore,  304»ia  trover  for  a  deed,  it  was  held  that  the  de- 
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FfUHKLiii,   clarations  of  the  person,  from  whom  the  defendant  had  recei?* 

18^*     ed  it,  were  evidence  against  the  defendant,  and  upon  the 

J~  case  of  Hunt  v.  Horn,  2  Camp.  92,  being  mentioned  as  op- 

V.         posed,  Park,  J.  said  that  was  a  mere  nisi  prius  decision, 

°  *'      and  bad  never  been  considered  as  law. 

The  same  rule  has  been  applied  to  choses  in  action,  and 
when  the  admissions  are  made  before  the  assignment, 
the  rule  seems  to  be  of  general  application,  with  this  ex- 
ception, that  it  does  not  apply  to  negotiable  paper,  which 
has  been  indorsed,  before  due,  to  a  bona  fide  holder  in  the 
due  course  of  trade.  Greenleaf 's  Ev.  220, 221, 222.  Shaw 
V.  Broom,  4  Dow.  &  Ryl.  R.  730.  Pocock  v.  Billing, 
2  Bing.  R.  269.  Coster  ▼.  Symons,  1  Carr.  <&  Payne's  R. 
148.  Haddam  v.  MiUs,  4  Carr.  &  Payne's  R.  486.  In 
Borough  V.  White,  6  Dowl.  &  Ryl.  R.  379,  and  Beauchap 
V.  Parry,  1  B.  df.  Adolph.  89,  the  evidence  was  excluded  on 
the  ground  that  the  paper  could  not  be  considered  as  over^ 
due  when  negotiated.  If  it  had  been,  it  was  conceded  the 
rule  would  have  been  otherwise.  See  Eimbatt  v.  Hunting" 
ton,  10  Wendell,  675.  It  has  appeared  to  me  that  where 
the  purchaser  is  in  privity  with  the  rights  of  the  seller,  which 
implies  a  successive  relationship  to  the  same  rights  of  pro- 
perty, and  takes  subject  to  the  seller's  defect  of  title,  whether 
applied  to  lands  or  personal  property,  it  was  most  accordant 
with  principle  to  let  in  the  declarations  of  the  vendor,  made 
before  sale  and  while  in  possession,  not  as  hearsay  evidence, 
but  as  coming  from  a  privy  in  estate,  and,  consequently,  in 
law,  as  from  the  party  himself.  But  it  cannot  be  contended 
the  decisions  have  been  entirely  uniform. 

The  case  of  Warner  fy  Co,  v.  McOary,  4  Vt.  R.  507, 
was  an  action  by  the  indorsers  against  the  payee  and  indors- 
or  of  a  note  upon  a  special  indorsement,  simply  warranting 
the  note  to  be  due.  The  admissions  of  Turner,  made  after 
the  note  had  been  sold  to  the  plaintiff,  that  he  signed  the 
note,  it  is  clear  should  not  be  received  in  a  suit  between  the 
indorsee  and  indorsor,  to  defeat  the  action.  There  was  no 
privity  or  identity  of  interest  between  Turner  and  the  plain- 
tiff. The  plaintiff  never  had  succeeded  to  his  rights  by  a 
derivation  of  title  from  Turner.  The  relation  of  seller  and 
purchaser  had  never  existed  between  them.  And  the  ques- 
tion must  have  stood  simply  upon  the  ground  that  they  were 
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declarations  against  the  interest  of  the  pttrtj  making  them^    FsAiixLiiri 
and  exposed  to  the  objection  of  being  but  mere  hearsay      'i842?^' 
evidenca     I  am  aware  that  declarations  made  at  the  time  Hine«  a  mi 
some  act  is  done,  which  are  supposed  to  give  character         v- 
to  it,  and    calculated  to  explain  its  nature  and  quality, 
and  so  harmonize  with  it  as  to  make  but  one  transaction,  are 
a  part  of  the  rtH  gesta,  and  are,  for  this  reason^  admis^ 
sible. 

This  principle  may  include  that  dass  of  cases  wher^  the 
declarations  of  a  person  in  the  possession  of  lands  relate  to 
the  characiet  or  extent  of  the  possession;  but  I  do  not  well  see 
how  it  can  apply  to  matter  of  fraud,  where  the  admissions  of 
the  grantor  have  been  received,  as  in  the  case  of  Bridgt  r* 
Eglestofiy  Norton  v.  Peitibone^  and  Denton  v.  Perry ;  or 
to  the  admissions  of  the  contents  of  a  lost  deled,  or  to  the 
aniedaiing  of  a  deed,  or  to  the  declaration  of  a  person, 
having  a  title  by  deed,  that  he  in  fact  holds  as  trustee.  Id 
few  of  these  cases,  if  in  any,  as  it  appears  to  me,  do  the 
declarations  accompany  an  act  which  they  are  to  character- 
ize. Cases  of  this  description,  and  many  more  that  might 
be  named,  I  think,  should  be  referred  to  the  principle  that 
the  admissions  of  the  predecessor  bind  the  successor  to  the 
estate.  I  know  of  no  such  rule  of  law,  that,  in  matters  of 
fraud,  the  admissions  of  the  supposed  paKies  to  it  are 
admissible  against  other  parties  from  the  necessity  of  the 
case,  as  has  been  sometimes  said.  Davie  v.  Spooner^  3  Pick* 
R.  234,  and  Jackson  v.  McChe^ney,  7  Cowen's  R.  360,  are 
further  illustrations  of  the  principle,  that  the  admissions  of 
those  under  whom  the  party  claims  are  admissible  in  evi- 
dence against  him.  It  Is  needless  to  observe  that  the  rule  li 
not,  and  should  not  be,  extended  to  cases  in  which  the  admis» 
sions  were  made  aAer  the  declarant  had  parted  with  all  his 
interest  in  and  control  over  the  property ;  and  in  BuUard  r* 
BiUings^  2  Vt.  R.  309,  it  is  held,  that  it  must  appear  affirm* 
atively,  in  order  to  affect  the  vendee  with  the  declarations 
of  the  vendor,  that  they  were  made  before  sale< 

In  Carpenter,  Admr.  of  Taylor,  v.  HMieteret  al.  13  Vt. 
R.  552,  which  was  ejectment,  the  defendants  set  up  a  record 
title  from  the  plaintiff's  intestate,  through  one  Mackres  to' 
them,  and  it  was  held  that  the  plaintiff  could  not  give  in 
evidence  the  admissions  of  Mackres^  to  a  third  person^ 

Vol.  XIV.  w.  r.  iv.  14 
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TwjMKLin^    though  made  while  in   possession  under  his  deed,  that  the  ' 
*^'Td43!^'     plaintiff's  intestate  was  incompetent  to  make  a  deed,  whea. 
JT       ~Zr  his  deed  was  execnted.  It  is  a  matter  sometimes  of  considera- 
V.  ble  nicety  to  determine  when  the  relation  of  predecessor  and 

^  ^'  successor  shall  so  hold  between  the  declarant  and  the  party 
as  to  render  the  rule  applicable,  and  these  difficulties  arise 
in  the  main  under  the  registry  acts.  In  the  case  in  the  18tb 
Vt.  R.,  Hollister  held  his  title  of  record.  The  admissions  of 
Mackres  were  to  a  stranger,  and  Hollister  was  in  no  way 
privy  to  them,  when  he  purchased*  The  court,  in  that  case, 
felt  pressed  with  the  consideration  that,  to  permit  a  purchaser 
to  be  defeated  in  his  record  title  by  the  private  concessions 
of  a  fcmner  owner,  made  while  in  possession,  woukl  be  to 
defeat,  in  a  great  measure,  the  beneficial  effects  of  the  regis- 
try system. 

In  the  case  now  before  us,  Lawson  might  have  been  called 
as  a  witness  by  the  plaintiff,  and  my  brethren  think  he  should 
have  been,  and  that  his  admissions  against  his  interests,  made 
prior  to  the  attachment  and  while  in  possession  of  the  oxen, 
should  not  be  received  against  the  defendant.  At  first,  I  was 
inclined  to  a  different  result,  but  as  unanimity  of  opinton  is 
necessary  to  a  decision  in  this  case,  I  .concur  with  them. 
The  rule,  that  if  a  person  is  stiH  Kving  and  can  bea  witness, 
be  must  be  called,  and  that  his  admissions  are  not  evidence 
against  his  vendee  or  successor,  though  made  while  in  pos- 
session and  against  his  title,  is  certainly  sustained  by  many 
adjudged  cases,  and  perhaps  should  be  taken  as  the  better 
opinion,  and  as  the  most  salutary  rule. 

In  New  York,  though  the  decisions  are  exceedingly  con* 
fficting,  the  cases  of  Alexander  v.  Mahon^  11  Johns.  135  ; 
Burd  V.  Weety  1  Cowen,  752 ;  Whiiaker  v.  Braum,  8 
Wend.  490,  and  Brietol  v.  Dana^  12  Wend.  142,  are  in 
point  in  favor  of  the  rule.  FUch  v.  Chapman^  10  Conn.  R. 
9,  is  full  to  the .  same  effect.  See  also,  Barrett  v.  French^ 
1  Conn.  R.  354.  Hedger  ▼.  Hartan,  3  Carr.  &  Payne.  179. 
The  result  is  a  reversal  of  the  judgment  of  the  county 
court,  and  the  cause  is  remanded  to  that  court  for  trial. 

Judge  Royce,  having  been  detained,  did  not  sat  in  thia 
cause. 
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FaAHKLiir, 

Esther  Thater  v.  Wheelock  S.  Thater>  Andrew  M. 


Thayer,    Amherst  C.  Thater,    Lucy  P.  Thayer,  and  *f*' 

MiLLiCENT  Kellogg.  Thayer  rtat 

In  Chancery. 

A  eonveyanee  by  the  husband,  shortly  before  his  death,  of  all  his  prop* 

erty,  both  real  and  personal,  to  bis  children,  without  any  valuahU  eon* 

sideratioD,  and  with  the  intent  to    defeat  his  wife  of  her  dower  and 

her  share  of  the  personal  estate,  secnring  at  the  same  time  to  himself 

*the  possession,  use  and  control  of  it  during  his  life,  is  fraudulent  against 

the  claims  of  the  wife,  and  will  be  set  aside. 
Though  the  wife  separate  from  the  husband  by  reason  of  family  discord,  yet 
such  separation  is  no  forfeiture  of  her  right  of  dower  and  her  share  of  the 
personal  estate,  though  she  may  have  no  justifiable  cause  of  separation. 

This  case  came  to  this  court  by  appeal  from  the  de* 
cree  of  the  court  of  chancery  for  this  county,  at  its  Septem* 
ber  term,  1841,  assigning  to  the  oratrix  dower  in  the  real  es- 
tate of  her  late  husband,  and  ordering  the  defendants  to  pay 
her,  by  the  time  in  said  decree  limited,  a  certain  sum  to 
CDak«  up,  with  what  she  had  received,  one  third  of  the  value 
of  the  personal  estate  left  by  her  said  husband,  after  payment 
of  his  debts  and  funeral  expenses. 

On  the  hearing  in  this  court,  on  the  bill,  answers  and  tes- 
timony, the  court  found  that  Amherst  Thayer,  the  husband 
of  the  oratrix,  during  his  last  sickness,  and  in  expectation  of 
soon  dying,  conveyed  all  the  said  estate,  real  and  person* 
al,  to  the  defendant,  Wheelock  S.  Thayer,  his  son,  in  trust 
for  said  Wheelock  S.  and  the  other  defendants,  all  of  whom 
were  children  of  said  Amherst  Thayer,  by  a  former  mar- 
riage. There  was  no  consideration  for  the  conveyance,  but 
that  of  love  and  affection,  and  it  was  made  with  the  intent 
to  defeat  the  oratrix  of  her  dower  in  the  lands,  and  of  her 
share  of  the  personal  estate,  of  her  said  husband.  The  hua- 
band,  at  the  same  time,  by  taking  a  lease  from  said  Whee* 
lock  S.,  secured  to  himself  the  possession  and  use  of  all  the 
properly,  so  conveyed,  during  his  life,  upon  a  nominal  an- 
nual rent  for  the  real  estate* 

It  appeared  from  the  testimony  that  there  had  been  diffi- 
culty between  the  husband  and  wife,  and  that  they  hadf 
shortly  before  his  death,  separated  by  mutual  conaenC. 
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FBAifKLiir,       A.  O.  Aldia  and  N.  S.  WhUtemore,  for  oratrix. 
•^^"^7'  Of  the  real  property. 

1.  The  widow  is  entitled  to  one  third  of  the  real  estate  of 


Thayer 

V.  which  the  husband  dies  seized.  Vt.  Stat.  367.  As  our  statute 
ayer  et  a .  ^^^  altered  the  common  law  right  of  dower,  by  restricting  it 
to  those  lands  of  which  the  husband  dies  seized,  we  shall  not 
be  able  to  find  any  precedents  in  the  English  authorities,  or 
even  in  the  decisions  of  other  states,  (except,  perhaps, 
Connecticut,)  that  would  help  tq  decide  this  case.  It  must 
be  settled,  therefore,  upon  general  principles  of  reason,  policy 
and  equity,  and  by  the  application  of  analogous  doctrines 
of  law. 

The  wife  is  said  to  have  both  a  civil  and  moral  right  to 
dower.   Banks  v.  Sutton,  2  Pr.  Wms.  702,  703.   This  right 
springs,  first,  from  the  nature  of  the  marriage  relation,  and, 
by  an  implied  agreement  of  the  husband,  upon  entering  into 
—      it,  he  is  bound  to  support  her  during  life,  and  his  death 
would  seem  to  be  the  occasion,  of  all  others,  when  justice 
affection  and  humanity  unite   to   demand  that  a  reasonable 
provision  for  her  support  should  not  be  witlidrawn.     This 
agreement,  on  the  part  of  the  husband,  is,  in  many  of  the  old 
form9  of  marriage,  directly  expressed  in  words,  as  *  with  all 
my   worldly  goods  I  thee  endow*'     The  obligation  to  pro- 
vide for  her,  after  his  death,  is  still  more  imperative  when  we 
consider  the  disablities  which  the  wife  incurs  upon  her  mar- 
riage.    She  can  acquire  no  property  of  her  own,  but  all  her 
earnings  belong  to  her  husband.  ^AU  her  personal  property  is 
thereby  vested  in  him,  and  the  use  of  all  her  real  property. 
At  his  death,  therefore,  his  estate  is  composed  of  all  the  per- 
sonal property  she  had  at  marriage,  of  the  rents  and  profits 
of  all  her  real  estate,  and  of  all  the  earnings  of  her  life.    To 
deprive  her  of  a  reasonable  share  of  what  is  really  her  own 
property,  the  fruits  of  her  own  labor  and  economy,  to  take 
away  her  support  at  the  precise  period  of  time  when,  .on 
account  of  her  bereavement,  she  is  least  able  to  bear  up 
against  adversity  and  most  needs  aid  and  consolation ;  this  is 
at  war  with  all  sense  of  justice  and  every  sentiment  of  affec-r 
tion.     A  wise  policy,  too,  which  ever  goes  hand  in  hand  with 
justice,  encourages  this  provision  for  the  widow,  as  tending 
to  promote  harmony  and  happiness  in  domestic  life.     The 
wife  works  cheerfully  to  accumulate  an  estate  in  which  she 
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feels  that  her  reasonable  share  is  secured  to  her.     She  finds    Frarkuit, 
no  capricious  and  arbitrary  master  in  her  husband,  no  rivals      '7842^* 
in  her  children.    Her  reasonable  provision  being  fixed  by  law      ~        " 
and  placed  beyond  the  control  of  her  husband,  all  motives         v. 
are  withheld  from  unfiiial  children  to  embroil  their  parents  in  "•y®'  •*  ^• 
domestic  strife. 

The  policy  of  securing  to  woman  her  just  rights  extends 
its  influence  beyond  the  scenes  of  domestic  life,  and  promotes 
the  general  welfare  of  society.  The  laws  which  raise  the 
condition  of  woman,  become  some  of  the  most  important 
causes  in  advancing  the  progress  of  civilization.  Hence  it 
may  be  noticed,  in  the  histories  of  most  nations,  that  their 
progress  in  civilization  is  uniformly  accompanied j  with  laws 
for  improving  the  condition  of  the  female  sex. 

The  considerations  here  suggested  have  ever  been  deemed 
so  consonant  with  natural  affection,  so  strongly  support- 
ed by  the  claims  of  justice,  and  so  obviously  required  by  a 
wise  policy,  that  every  civilized  nation  has  established,  by 
law,  the  right  of  dower,  and  sacredly  protected  it  from  the 
invasion  of  the  husband.  Even  the  rude  Gothic  and  Teu« 
tonic  tribes,  in  the  dark  ages,  through  all  the  vicisitudes 
of  their  wars  and  their  changes  of  habitation,  ever  guarded 
the  dowry  of  the  wife.  The  civil,  far  more  indulgent  than 
the  common  law,  made  the  wife  the  partner  of  the  husband 
and  gave  her  the  sole  control  of  her  separate  property.  The 
common  law,  at  first,  gave  for  dower  only  the  use  of  one-  - 
third  of  the  lands  of  which  the  husband  was  seized  at  mar* 
riage,  but,  by  Magna  Cartaj  the  right  of  dower  was  extended 
to  one-third  of  all  the  lands  of  which  the  husband  was 
seized  during  coverture,  and  various  provisions  were  inserted 
for  more  effectually  securing  the  widow  against  oppression. 
1  Reeve's  Hist.  England,  p.  24 1,  242.  From  the  time  of 
Magna  Cartaj  the  law  has  remained  unaltered  in  England, 
and  most  of  the  states  where  the  common  law  prevails,  and 
so  watchful  have  the  courts  been  to  protect  the  rights  of  the 
widow,  that  it  has  become  a  maxim  in  the  books  that  dower 

is  a  favorite  of  the  law. 

n.  The  construction  of  the  statute  which  the  defendants 
contend  for,  is  not  demanded  by  the  object  which  the  legis- 
lature bad  in  view  in  altering  the  common  law.  Their 
intent  was  to  remove  an  embarrassing  restraint  upon  the 
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Fravkliv,   alienation  of  lands.     They  did  not  seek  to  diminish  or  em« 
'1842!^'     barrass  the  wife's  right  to  a  support  from  her  husband's  estate 
Yhaycr      ^P^"  ^^^  death.     On  the  contrary,  such  intent  is  uniformly 
V-         disclaimed  in  the  text  books  on  this  subject,  and  it  is  asserted 
^^^       '  that  the  old  law  was  thought  to  give  but  little  practical  pro- 
tection to  the  wife's  rights.     4  Kent's  Com.  41.     It  baa 
never  been  suggested  nor  agitated  in  this  state  that  dower 
should  be   left  to  the  sole  control  and  discretion  of    the 
husband.     Our  statutes  fix  the  amount  of  dower,  forbid  the 
husband  from  altering  it  by  will,  and  prefer  it  to  the  claims 
of  creditors ; — ^thus  recognizing  every  principle  of  the  com- 
mon law  which  gives  it  protection.     Rev.  Stat.  262,  289. 

The  fair  operation  of  our  law,  as  it  stands,  can  work  no 
wrong  to  the  wife,  for  in  all  bona  fide  conveyances  of  lands, 
the  money  received  on  the  sale  becomes  a  part  of  the  personal 
property,  of  which  the  wife  may  have  her  assignment.  Give 
to  our  statute  the  construction  the  defendants  ask,  and  the 
wife  is  reduced,  in  this  state,  to  a  more  abject  condition  than 
she  is  in  any  civilhced  nation,  or  than  she  ever  was  among  the 
rude  tribes  of  the  Goths  and  Teutons  in  the  dark  ages.  She 
becomes  an  abject  dependent  on  the  will  or  caprice  of  her 
husband,  a  rival  with  her  children  for  his  favor  and  support. 
After  spending  her  life  in  the  faithful  discharge  of  her  con- 
jugal duties,  she  may  be  turned  off  in  her  widowhood  and  old 
age  to  utter  destitution.  The  alteration  of  the  law  makes 
it  more  incumbent  on  the  court  to  defend  the  wife  from  wrong, 
as  she  now  has  no  power  to  defend  herself. 

III.  Such  voluntary  conveyances,  as  are  set  up  by  the 
defendants,  would  be  void  as  against  creditors.  Rev.  Stat* 
262,  ^i  to  5;  ib.  268  and  277.  Surely  the  claim  of  the 
wife  for  a  support  from  that  estate  into  which  all  her  earn- 
ings and  all  her  property  have  gone,  cannot  be  deemed  less 
sacred  than  the  demands  of  ordinary  creditors.  The  spirit 
of  our  laws  and  the  provisions  of  our  statutes  prefer  her 
claims  to  those  of  creditors. 

IV.  The  husband  cannot  defeat  his  wife's  right  of  dower  by 
devise.  iRev.  Stat.  289.  The  conveyances  by  Thayer  are  in 
the  nature  of  a  testamentary  disposition  of  his  property.  They 
were  made  in  prospect  of  death ;  they  conveyed  oU  hie  real 
and  personal  property,  reserving  the  use  to  himself  for  Iffe^ 
and  dividing  it  upon  hie  death  among  his  legal  heirs  precisely 
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as  the  liiw  would  have  divided  it  without  a  will,  (except  that   Frahkm», 
they  defeat  the  wife's  dower,)  and  they  were  without  valuable       i842.  ' 
consideration.     No  particular  form  of  words  is  necessary  for      Thayer 
a  devise.     An  instrument  in  any  form,  if  the  obvious  purpose         «• 
be  that  it  shall  not  take  place  till  after  the  death  of  the  per-       ^^^    - 
son  making  it,  shall  operate  as  a  will.     If  these  conveyances 
are  held  valid,  the  principle  that  the  husband  cannot  deprive 
tiie  wife  of  dower,  by  will,  is  virtually  annulled.     The  com- 
mon form  of  a  will  would  be  changed  to  the  form  of  a  deed, 
but  the  substance,  that  is,  the  testamentary  disposition,  would 
remain.     By  changing  the  form,  too,  the  restraints,  which 
are  provided  by  the  statute  against  imposition  and  fraud  upon 
dying  men,  will  be  annulled,  and  wills  that  cannot  be  can- 
celled, will  creep  into  use. 

V.  There  are  several  estaUished  principles  of  law  which, 
by  analogy,  apply  to  this  case;  e.  g.  voluntary  conveyances, 
made  by  .the  wife  before  her  marriage,  to  deprive  her  husband 
of  her  property,  and  by  the  husband  to  deprive  the  wife  of 
dower,  are  relieved  against  in  equity.  4  Cr.  Dig.  342,  344, 
^  34  to  42,  Carhion  v.  Dorset,  2  Vern.  17.  PUt  v.  Hunt, 
I  Vern.  18.  Paulson  v.  Wellington,  2  Pr.  Wms.  533. 
Goddard  v.  Snaio,  1  Rnss.  485.  2  Kent's  Com.  174,  in 
note  cites  13  Maine  R.  134;  1  Meigs'  Term  R.  142. 
If  made  after  marriage  by  the  husband,  for  the  same 
purpose,  they  are  more  unjust  and  fraudulent  than  if  made 
before  marriage.  In  the  latter  case  the  wife  may,  by  in- 
quiry, discover  the  wrong  and  protect  herself  by  refusing  to 
marry ;  but  after  marriage  she  has  no  remedy  ;  she  cannot 
dissolve  the  marriage ;  she  cannot  assume  the  control  of  her 
property,  and,  without  the  aid  of  chancery,  she  is  utterly 
helpless.  The  principles,  upon  which  these  decisions  are 
made,  are  exactly  the  same  as  those  for  which  the  oratrix 
contends  in  this  case. 

2.  An  assignment  of  the  wife's  choses  in  action  by  the 
husband,  for  a  valuable  consideration,  bars  her  right  of  sur- 
vivorship, but,  without  such  consideration,  it  does  not  bar  her. 
1  Vern.  7.    2  Kent's  Com.  137. 

8.  A  collusive  judgment  against  the  husband  does  not 
prejudice  the  wife's  right  of  dower,  though  a  recovery  by 
tetaal  title  destroys  it.  4  Kent's  Com.  48.  This  was  the 
doetfiM  of  common  law,  and  is  affirmed  by  Stat.  Westm. 
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Cbitteiidsr,  2  chap.  4.     The  revised  statutes  of  New  York  declare  the 
^\S42?*     same  thing  and  these  are  doctrines  of  law  merely. 
„.  4.  It  was  not  necessary  at  common  law  for  the  husband  to 

V.         be  seized  in  deed  of  the  lands  to  establish  dower.    Seizin  in 

Jhmjer  BtaL  j^^  ^^^  sufficient.     1  Or.  Dig.  122,  ^  11,  ib.  187,  ^  8. 

5.  The  wife  is  deemed  a  purchaser  for  a  valuable  consider- 
ation and  the  husband,  by  a  voluntary  conveyance  before 
marriage,  cannot  defeat  a  wife  of  her  rights.  1  Chan^  Gas. 
99.  Rob.  on  Conv.  502  cites  Rodger  v.  Laugham,  Kirk 
V.  Clark,  East  India  Co.  v.  ClaveL 

YI.  Courts  of  equity  extend  special  favor  to  the  rigfata  of 
married  women  and  often  establish  their  claims  and  grant  the 
relief  when  remediless  at  law#  Thus  a  deed  from  baron  to 
feme  during  coverture,  though  void  at  law,  is  vaHd  in  equhy^ 
Again,  chancery  will  compel  the  husband  to  provide  for  the 
wife  before  it  will  help  him  reduce  her  choses  in  action  to 
possession.     7  J.  C.  R.  57. 

YII.  The  actual  seizin  in  substance  was  in  Amherst  Thayer 
at  his  death.  He  held  possession  at  death  and  his  possession 
was  not  by  virtue  of  the  lease  from  Wheelock  S.  but  in  his 
own  right.  The  deed  and  lease  must  be  construed  as  one 
instrument  and  mean  to  have  and  to  hold,  upon  the  death  of 
A.  Thayer,  not  before.  This  would  be  void  at  common  law, 
as  a  freehold  to  comnoence  infuiuro. 

Of  the  personal  property. 

I.  The  conveyances  of  the  personal  property  were  fraudu« 
lent  and  void  for  the  same  general  reasons  which  have  been 
assigned  as  avoiding  the  deeds  of  the  land. 

II.  They  were  also  void  as  being  at  the  most  mere  gifts, 
which,  without  delivery  to  the  donee,  are  void.  The  posses- 
sion of  the  personal  property  was  all  in  the  husband  of  the 
oratriz  till  his  death.  There  was  no  delivery  to  the  defend- 
ants or  any  of  them.  Equity  will  not  give  effect  to  an  in- 
choate and  imperfect  gift.  Amherst  Thayer  did  not  part  nor 
intend  to  part  with  his  dominion  over  the  property.  4  Kent'ls 
Com.  43&-9.     7  Johns.  26. 

III.  But  the  conveyances  do  not  amount  to  even  a  mere 
gift;  for  Amherst  Thayer  was  to  have  the  use  and  availff  of 
the  property  for  life,  and  upon  his  death  the  defendants  were 
to  have  what  was  left.  This  is  a  mere  promise  to  give  at 
death,  a  promise  to  make  a  voluntary  gift,  and  courts  of 
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equity  will  not  carry  into  effect  voluntary  agreements  or  pro-   Fbahkliit, 
mises  that  are  executory.     It  will  be  diilicult  for  the  defend-      ^842^' 
ants  to  surest  any  very  meritorious  considerations  to  help      "^^ 
their  claims.     18  Johns.  145.  MivUum  v.  SeymouTj  4  J.  C.         v. 
R.  497.     4  K.  C.  52.     1  Cr.  Dig.  137.     Sidney  v.  Sidney,  "^^^y"**-'- 
3  Pr.  Wms.  269. 

Dower  may  be  assigned  by  a  decree  of  Chancery.  In 
practice  it  is  quite  as  convenient  and  cheap  as  the  mode  of 
process  at  law.    4  K.  C.  71.    4  J.  C.  R.  607. 

H.  R.  neardsley,  for  defendants. 

1.  The  family  settlement  made  by  Amherst  Thayer,  being 
based  upon  the  consideration  of  natural  love  and  affection, 
is  a  valid  transaction,  as  between  the  parties,  and  will  only 
be  set  aside  in  favor  of  bona  fide  creditors.  Roberts  on 
Frauds,  22  to  24. 

As  it  regards  the  personal  property,  the  transaction  was 
equally  valid  and  binding  upon  the  parties.  The  fact  that 
the  property  was  to  remain  in  the  possession  of  Amiierst 
Thayer,  until  his  decease,  would  only  be  inoperative  as 
against  creditors.  Roberts  on  Frauds,  641  to  649.  Jft. 
50  to  54.  16  Johns.  R.  189.  7  Johns.  R.  161.  1  Root's 
R.  104.     17  Mass.  R.  222.     1  Vern.  R.  100. 

The  wife,  at  the  time  of  the  settlement,  had  no  rights  to 
be  affected  by  it.  She  was  not  a  creditor,  and  is  never 
regarded  as  a  creditor  to  her  husband,  whatever  be  the 
amount  of  property  which  he  may  acquire  by  the  marriage. 
Mad.  Ch.  387,  8.     5  Cond.  R.  419. 

2.  The  oratriz  claims  to  set  aside  this  settlement,  upon 
the  ground  that  it  was  made  in  fraud  of  her  rights.  The 
determination  of  this  question  must  depend  mainly,  if  not 
wholly,  upon  the  legal  rights  of  the  oratrix  touching  her  bus- 
band's  property  during  coverture.  The  English  rule  upon 
this  subject  has  been  abrogated  by  our  statute.  Rev.  Stat, 
page  347,  ^70,71. 

In  (M'der  to  determine  the  right  of  the  widow,  under  our 
statute,  it  may  be  important  to  consider  the  object  of  the 
statute.  It  is  manifest  that  the  object  and  intention  of  the 
act  was,  to  free  property  from  the  incumbrance,  whieh,  by 
the  English  law,  attached  upon  the  marriage. 

Vol.  xU.  w.  r.  IV.  16 
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FBAHKLrir,  It  was  an  obstacle,  in  the  way  of  alienation,  extremely  bar* 
*1842.^^  thensome  and  prejudicial.  The  act  makes  the  death  of  the 
Z^  husband  alone,  to  give  birlh  and  life  to  the  right  of  the  wife* 

V.  The  widow  has  (hen,  under  this  act,  no  right  by  virtue 

ayerec  .  ^f  ^j^^  marriage,  nor  at  any  time  during  coverture,  to  any 
part  of  her  husband's  estate,  but  it  is  left  free,  to  be  dispo- 
sed of  by  sale  or  otherwise,  at  his  will  and  pleasure. 

This  subject  was  fully  examined  at  law  in  Connecticut,  in 
the  case  of  Stewart  v.  Stewart,  5  Conn.  R.  317,  upon  a 
state  of  facts  identical  with  the  present,  and  in  that  case  the 
court  fully  sustained  the  doctrine  for  which  we  now  contend. 
This  is  the  only  reported  case  which  we  have  been  able  to 
find,  bearing  directly  upon  the  point  in  controversy,  bat  it  is 
none  the  less  to  be  regarded  because  it  stands  atone.  The 
decision  is  founded  in  sound  sense  and  reason,  and  is  un- 
questifmably  the  law  on  this  subject. 

In  England,  and  wherever  the  English  rule  prevails,  the 
right  of  the  wife  originates  with  the  marriage,  whereas,  in 
this  state  and  Connecticut,  the  right  has  no  existence  tiU  the 
decease  of  the  husband,  and  then  attaches  only  upon  the  es- 
tate of  which  he  died  seized. 

If  the  view  thus  far  taken,  be  correct,  the  pretended 
fraud  committed  by  Amherst  Thayer,  upon  the  rights  of  his 
wife,  falls  to  the  ground.  It  is  an  absurdity,  a  solicism  in 
terms,  to  talk  of  fraud  upon  rights  which  have  no  existence* 
The  oratrix,  at  the  time  of  the  settlement  made  by  Amherst 
Thayer,  had  no  rights  to  be  defrauded. 

We  have  thus  far  considered  the  case  in  its  legal  aspect, 
and  have  treated  of  the  rights  of  the  oratrix  a»  they  exist  at 
law. 

3.  The  next  inquiry  is,  as  to  the  rights  of  the  oratrix  in 
equity.  If  she  has  any  right  at  all,  it  iii  a  mere  equitable 
one,  which  a  court  of  equity  will  recognize,  or  not,  accord* 
ing  to  the  circumstances  of  the  case.  It  is  not  easy  to  dis* 
cover  what  equity  is  to  be  derived  from  the  single  fiict  that 
she  was  Thayer's  wife.  The  contract  of  marriage  is  equally 
and  mutually  beneficial.  What  the  wife  loses,  or  surreodeie, 
by  the  marriage,  is  made  up  to  her  by  an  equivalent,  which, 
by  law,  tfae.biisbaiiid  is  oUiged  to  render.  Hence,  no  equity 
can  arise  from  this  consideration,  which  a  court  of  equity 
will  recognize  as  paramount  to  all  other  considerations. 
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To  8U8taip  this  claim  would  be  against  sound  policy.    It    Fb^vkuit, 
would  be  offering  an  encouragement  to  the  violation  of  con*       1842T* 
jugal  duty,  which  equity  will  not  permit.      But  this  view  of     IT^       " 
the  subject  does  not  rest  alone  on  general  reasoning,     tt  has         v. 
been  adopted  and  sustained  by  couftsof  equity  in  numerous  "•^"*'**' 
adjudged  cases  in  matters  of  equitable  consideration,  bearing 
a  strong  analogy  to  the  present.    For  instance,  when  the 
wife,  without  cause,  deserts  her  husband^  equity  will   not 
aid  her  in  enforcing  a  marriage  settlement,  or  in  recovering 
property  settled  to  her  separate  use.    Jeremy's  Equity  Juris. 
S04.    Lee  v.  Lee.    1  Dick.  R.  3S1.  i  lb.  806.    1  Mad.  Ch« 
391,  392.    4  Yes.  798.    MUdmay  v,  MUdwojf,  1  Vern.  52. 

So,  too,  in  regard  to  alimony,  it  has  uniformily  been 
holden,  that  licentious  conduct  and  misbehaviour  of  the  wife 
will  destroy  her  claim  for  alimony.  Eg.  Dig.  89.  BedeU  v. 
BedeU,  1  John3.  Ch.R.  604.  Wolkine  v.  Watkine,  2Atk.  96. 
These  cases  proceed  on  the  ground  that  the  relation  of  hus* 
band  and  wife  having  once  subsisted,  alone,  does  not  confer 
upon  the  wife  a  sufBcient  equity  to  enforce  a  claim  for  pro- 
perty against  the  husband. 

4.  Again,  this  subject-matter  is  regulated  by  positive  statp 
uie,  and  is  equally  binding  upon  a  court  of  equity  and  law. 
If  the  oratrix  had  no  right  at  law,  she  has  none  in  equity. 
If  she  could  not,  against  the  tci  of  which  she  complains, 
be  defended  at  law,  she  cannot  in  equity.  Her  rights  must 
have  a  legal  esisteoce,  to  enable  her  to  enforce  them  in  a 
court  of  equity.  They  must  exist  in  fiict,  not  in  imagination. 
If  she  has  no  rights  to  dower  by  law,  except  in  such  proper- 
ty as  remains  undisposed  of  by  her  husband  in  hi&  life  time, 
or  in  other  words,  if  she  has  no  vested  right  in  her  husband's 
property  during  coverture,  she  has  no  right  in  equity,  or  any* 
where  else,  after  his  death,  to  question  his  alienation  of  it 
daring  life. 

Peraonal  propeKy,  under  our  statute,  stands  substantially 
upon  the  same  fooiing  as  real  estate,  and  yet,  was  itev/sr 
qaestionad,  that  the  husband  might  not  give  every  vestige  of 
it  to  his  children  daring  life,  and  the  wife  have  no  right  to 
eooiplain  of  it. 

In  New  York,  personal  property,  by  their  statute,  (Vol.  I, 
p.  S38,  <^  15,)  is  {^aced  upao  the  same  ground,  as  it  re^g^rd^ 
die  riglit  4Kf  the  widow,  that  it  is  Jipider  oar  stalii(e»  and  t9t 
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FaAVKLnr,    it  was  there  adjadged,  in  chancery,  in  the  case  of  Holmes  v. 

'^TsiV^'    Hotmes,  3  Paige's  Ch.  Ch.  R.  363,  that  the  husband  might 

ThaTer      ^^^^e  such  a  disposition  of  his  personal  property  as  he  chose, 

9,         even  for  the  purpose  of  depriving  his  wife  of  any  share  in  it, 

^^^      '  after  his  decease,  and  that  he  could  not  thereby  commit  a 

fraud  upon  the  rights  of  his  wife.     And  the  reason  given  is, 

that  she  had  no  rights  to  be  defrauded  of.     We  are  una- 

able  to  discover  why  that  case,  if  law,  is  not  conclusive  of 

the  present.     See  also,  8  Yes.  62.     I  Pick.  157. 

5.  But  again,  there  is  a  class  of  cases  which  would  seem 
to  show  a  very  marked  distinction,  recognized  in  the  books, 
between  the  marital  rights  of  the  husband  and  those  of  the 
wife,  and  which  may  be  important  in  the  consideration  of 
this  case.  2  Hovenden  on  Frauds,  82.  The  doctrine  dedu- 
cible  from  these  cases  is,  that  the  law  conveys  marital  rights 
to  the  husband.  For  instance,  the  husband,  by  marriage, 
acquires  an  absolute  property  in  the  personal  chattels  of  his 
wife,  the  right  to  control  and  reduce  to  possession  her  choses 
in  action,  and  the  right  to  the  use  of  her  real  estate  during 
coverture.  Here  are  certainly  very  paramount  and  import- 
ant rights,  and,  in  view  of  these  rights,  courts  have  holden 
that,  pending  a  treaty  of  marriage,  if  the  intended  wife  makes 
a  voluntary  conveyance  or  settlement  of  her  property  upon 
any  person  in  fraud  of  these  rights,  the  conveyance  or  settle- 
ment will  be  set  aside.  CarUan  v.  The  Earl  of  Dorset,  2 
Yern.  17.  Goddard  v.  SnoWy  1  Russell's  R.  485.  These 
cases  are  all  reasonable  and  perfectly  consistent  with  our 
previous  view  taken  of  this  case. 

But  while  this  doctrine  is  sound  in  regard  to  the  rights  of 
the  husband,  it  by  no  means  follows  that  the  wife  stands 
upon  the  same  footing ;  but  on  the  contrary  the  wife  has  no 
such  rights,  and,  of  course,  none  to  be  affected  by  any  ante- 
nuptial act  of  the  husband.  Hence  it  is  that,  while  the  books 
are  full  of  cases  in  which  antenuptial  conveyances,  made  by 
the  intended  wife  in  contemplation  of  marriage,  have  been 
set  aside  in  favor  of  her  husband  as  a  fraud  upon  his  marital 
rights,  not  a  single  English  case  can  be  found  where  a  vol- 
,  untary  conveyance,  made  by  the  intended  husband  before 
marriage,  has  been  set  aside  as  fraudulent  upon  the  wife's 
right  of  dower,  and  the  reason  is  obvious, — this  right  of  the 
wife  is  too  remote  and  depends  upon  too  many  contingencies 
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to  be  affected  by  any  antenuptial  act  of  the  husband  ;  where-   Frarxltv, 
as  the  rights  of  the  husband  are  immediate  and  dependent      ^laisP' 
upon  no  contingency.     If  this  distinction  be  true,  in  refer-      xhaver 
ence  to  the  English  law  on  the   subject   of  dower,  most  «. 

emphatically  ought  it  to  obtain  in  this  state  and  under  our      ^7^^^-^- 
statute  in  relation  to  dower.     Indeed,  this  distinction  neces- 
sarily grows  out  of  the  law  regulating  the  relation  of  husband 
and  wife. 

The  legal  existence  of  the  wife  is  merged  in  that  of  the 
husband.  Most  of  her  rights  are  either  transferred  by  law 
to  the  husband,  or  extinguished  by  the  marriage.  While  the 
husband,  by  the  marriage,  acquires  rights,  she  loses  the  same 
rights.  This  consideration  furnishes  a  very  strong  argument 
against  the  claim  of  the  oratrix.  Had  it  even  been  supposed 
the  intended  wife,  by  entering  into  a  contract  to  marry, 
thereby  acquired  any  such  right  to  dower  as  could  be  recog- 
nized either  at  law  or  in  equity,  cases  would  have  occurred 
in  which  conveyances  made  by  the  future  husband,  in  con- 
templation of  marriage  and  for  the  purpose  of  defeating 
dower,  would  have  been  made  the  subject  of  judicial  inves- 
tigation. 

The  opinion  of  the  court  was  delivered  by  ^> 

Bennett,  J. — ^The  question,  now  presented  for  the  deci- 
sion of  this  court,  is  important  in  principle,  and  deeply  in- 
volves the  well-being  of,  at  least,  a  portion  of  the  community. 
It  is  due  to  the  counsel  in  the  cause,  that  we  should  say  that 
our  investigations  have  been  in  no  small  degree  facilitated 
by  their  industry,  and  the  ability  with  which  it  has  been  ar- 
gued. 

Though  the  court  are  not  unanimous  in  their  views,  yet 
a  majority  of  the  judges  concur  in  affirming  the  decree  of  the 
chancellor. 

What  shall  be  the  effect  of  the  conveyance  in  question  upon 
the  rights  of  widow  ?  The  question  is  important,  and,  especial- 
ly so,  as  shifts,  like  the  one  before  us,  are  easily  resorted  to 
with  a  view  to  affect  the  interests  of  the  wife.  The  wife  is 
not  to  be  barred  of  her  dower,  without  her  consent,  by  the 
will  of  her  husband,  even,  though  he  has  thereby  made  an 
ample  provision  for  her  support.  Her  claims  to  dower  are 
paramount  to  those  of  creditors,  and  it  has  long  since  become 
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Fravklir,  a  legal  maxim,  "  that  dower  is  a  favorite  of  the  law."  Sir 
'^^Im^'  John  Trevor,  Master  of  the  Rolls,  in  the  case  of  Lady  Dudley 
and  Lord  Dudley,  Preced.  in  Chan.  244,  calls  it  '<  a  legdy  oft 


o.         equitable^  and  a  moral  right.^'     In  Liil.  Abri.  666,  G.  p. 
Th^jeretml,  ^j-y^  jj  jg  g^jj ,  « j^  jg  j^  ^jgj^j  favoured  in  a  high  degree,  and, 

next  to  life  and  liberty,  held  sacred."     It  is  a  right  which 
was  instituted  for  the  subsistence  of  the  wife  during  her  life, 
and  the  husband  is  bound,  by  the  law  of  God  and  man,  to 
provide  for  her  a  support  during  his  own  life,  and,  upon  his 
death,  the  moral  duty  does  not  end.     He  should  provide  for 
her  so  long  as  she  lives.    In  view  of  the  law,  relative  to  has-* 
band  and  wife,  this  is  a  most  reasonable  duty.  During  cover- 
ture the  wife  can  acquire  no  property  of  her  own.  and  if> 
when  married,  she  has  real  estate,  it  thereby  vests  in  the 
husband  during  coverture,  and  her  personal  estate  in  posses* 
sion  becomes  his  absolutely,  and  such  as  is  in  action  is  sub- 
ject to  his  control.     If  she  has  no  real  estate  of  her  own, 
sbe  may,  by  his  death,  be  left  the  object  of  common  charity, 
uoless  provided  for  out  of  the  husband's  estate.    Courts  ia 
ancient  and  modern  times  have  been  astute  in  protecting  the 
right  of  dower,  and  shall  it  be  said  of  the  courts  of  this  state 
that  they  have  been  regardless  of  duty  in  protecting  to  the 
widow  this  valuable  right,  which  comes  as  a  substitute,  or 
compensation,  for  those  which,  upon  the  marriage,  she  sur- 
rendered up  ?     To  hold  that  the  oratriz  in  this  case  is  barred 
of  her  dower,  would  be  indeed  enabling  the  husband  to  over- 
reach  the  wisdom  of  the  legislature,  when  they  provided 
that  this  right  could  not  be  barred  by  will.     It  is  admitted^ 
in  the  defence,  that  if  the  claim  of  the  oratrix  to  dower  can 
be  recognized  as  a  right,  during  coverture,  it  cannot  be  de- 
fealed  by  the  family  settlement.    Though,  under  our  law, 
dower  is  limited  to  such  lands  as  the  husband  died  seized  qf, 
yet,  if  the  right  has  existed  during  coverture,  then  it  should 
be  protected,  and  a  conveyance,  with  the  intent  to  defeat 
such  right,  would  be  fraudulent  aiMl  void  as  agaitist  the  widow, 
and  as  to  her»  the  husband  would  die  seixed.    Before  mar- 
riage, the  husband  has  an  inchoate  iaterest  in  the  property 
of  the  wife. 

If  abe,  during  the  treaty  for  marriage,  without  the  know* 
le<]^e  of  her  intended  husband,  makes  a  VidMntery  disposi* 
tko  of  bar  property,  it  is  a  fraud  upon  hv  nuirital  ngfalA, 
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though  it  be  done  prior  to  its  celebration,  and  chancery  will,    Frahkliit, 
upon  his  application,  set  it  aside.   This  is  settled  law.     Pitt     "^'1^2^' 
T.  Hunt  J I  Vernon,  18,     Carleton  8f  wife  v.  Earl  of  Dorset, ' 


Thay6r 

2  Vernon,  17.  Howard  v.  Hooker,  2  Chan.  R.  42.  God-  t. 
dard  v.  Snow,  I  Russ.  R.  42.  Clancy  on  Husband  &  Wife,  Tb«y«re<aJ. 
614.  Newlandy  424.  Lord  Tharlow,  in  the  Countess  cf 
Strathmore^s  case  v.  Bowers,  1  Ves.  Jun.  28,  says,  '*  the 
law  conveys  the  marital  rights  to  the  husband,  because  it 
charges  him  with  all  the  burthens  which  are  the  considera** 
tion  he  pays  for  them,  and  therefore  it  is  a  right  upon  which 
fraud  may  be  committed,  and  out  of  this  right  arises  the  rule  of 
law,  that  the  husband  shall  not  be  cheated  on  account  of  his 
consideration/'  So  the  right  of  dower  arises  from  a  con* 
tract,  DMide  upon  a  valuable  consideration,  marriage  being, 
in  its  nature,  a  civil  contract,  and  the  rights  growing  out  of 
it  are  the  consideration  moving  from  each  of  the  contracting 
parties  to  the  other.  This  is  the  doctrine  of  the  Master  of 
the  Rolls  in  the  cSlbq  of  Banks  v.  Sutton,  2  Pr.  Wms^  705, 
and  to  me  it  is  most  reasonable.  The  common  law  doctrine 
of  dower  in  all  the  lands  of  which  the  husband  was  seized 
during  coverture,  was  considered  by  this,  and  some  of  the 
other  states,  as  an  unreasonable  and  unnecessary  clog  upon 
the  free  alienation  of  estates,  and,  as  the  usual  course  is  for 
the  wife,  upon  an  alienation,  to  join  with  the  husband  in  the 
conveyance,  of  little  practical  use.  If  the  husband  is  required 
to  act  in  good  faith,  this  change  in  the  law  does  not  essen* 
tially  impair  the  rights  of  the  wife  for  a  support  during 
widowhood.  If,  however,  her  claims  to  dower  are  to  depend 
upon  the  caprice  of  the  husband,  and  to  be  superseded  by 
his  conveyance,  concocted  and  executed  mala  fide,  and  with* 
oot  consideration,  our  statutory  provision  might  well  receive 
our  scTerest  animadversion.  As  well  may  the  rights  of  the 
wife  to  dower,  under  our  law,  be  recognized  and  protected 
during  coverture,  as  the  rights  of  the  husband  in  the  property 
of  the  wife  before  marriage.  The  one  is  no  more  ideal  than 
the  other.  Most  certainly  the  rights  of  dower,  under  our  law, 
during  coverture,  cannot  be  more  fragile  than  at  common 
law,  before  the  marriage  celebration.  In  Martins  v.  Bennsttf 
Bonb.  R..d36,  a  deed,  executed  in  secret,  by  the  son  to  th^ 
lather,  on  the  morning  of  his  executing  his  marriage  settle- 
It,  was  set  askle  apon  the  circumstance  of  secresy  done, 
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Fravslik,  it  being  in  fraud  of  the  marriage  agreement.  So  Lord  Ch. 
a»K«ry,  Br  Gilbert  has  said  that  "  if  a  husband  ^  seized  in  fee  of  lands, 
.pj^^  ^j.  should,  immediately  before  his  marriage,  vest  the  legal  estate 
o.  in  trustees,  to  disappoint  his  intended  wife  of  dower,  such  a 
ayer  et  conveyance  would  be  fraudulent^  being  made  with  an  ill 
conscience,  to  deprive  the  widow  of  the  provision  made  for 
her  by  the  common  law."  Gilb.  Chan.  267.  In  Swain  v. 
Ferine,  5  Johns.  Ch.  R.  489,  Chancellor  Kent  held  that  a 
deed,  given  by  the  husband,  for  love  and  affection,  to  a  daugh- 
ter, upon  the  eve  of  his  marriage,  and  kept  secret  from  the 
intended  wife  until  after  her  marriage,  was  fraudulent 
against  her  claim  to  dower.  The  right  of  the  wife  to  dower, 
under  our  law,  in  the  lifetime  of  the  husband,  it  will  readily 
be  admitted,  cannot  be  less  sacred.  The  case  of  Stewart  v. 
Stewart,  5  Conn,  has  been  pressed  upon  us,  but  we  cannot 
yield  our  assent  to  the  authority  of  that  case.  The  notion 
that  the  right  of  the  wife  to  dower  in  the  husband's  lifetime, 
is  a  nonentity,  and  not  susceptible  of  fraud  being  predicated 
of  it,  is  unsatisfactory,  and,  we  think,  unsound,  and  at  war 
with  the  principles  of  justice.  Though  the  right  may  be 
inchoate,  it  should  be  protected  against  the  mala  fide  acts  of 
the  husband. 

The  statute  gives  the  widow,  at  least,  one-third  of  the 
personal  estate,  after  the  payment  of  debts,  &c.;  and  this  she 
cannot  be  deprived  of  by  the  will  of  her  husband,  nor  by 
jointure,  except  at  her  election.  The  widow's  claims  for  her 
share,  under  our  statute,  is  an  analc^y  to  the  claim  of  the  wid- 
ow of  a  freeman  under  the  custom  of  London.  The  statutes  of 
distribution  were  borrowed  from  that  custom,  and  hence  the 
decisions  under  it  may  well  illustrate  what  should  be  the 
course  of  decision  under  our  statute.  The  case  of  JEU- 
mundson  v.  Cox,  7  Viner's  Abri.  202,  is  an  important  one, 
showing  the  analogy  and  the  grounds  upon  which  courts 
have^ proceeded.  The  bill  was  by  the  widow  of  a  freeman  of 
London  for  her  customary  share.  The  husband  had  made 
his  will  and  devised  to  the  wife  certain  real  and  personal 
estate.  There  was,  sealed  up  in  the  will,  the  bond  of  the 
testator,  executed  before  the  date  of  the  will,  conditioned  to 
pay  the  defendant  a  given  sum  of  money,  or  transfer  to  him 
a  given  amount  of  bank  stock.  The  obligee  was  the  neph- 
ew of  the  testator,  and  the  bond  voluntary  and  witk(Md 
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valuahh  canrideratian.    It  was  held,  by  the  Master  of  the   Fraheliv, 
Rolls,  that  the  widow,  before  she  could  have  a  decree  for  her      'lai^' 
customary  share,  must  first  disclaim  all  benefit  under  the      xhi^er 
will,  and  that  the  bond,  being  in  the  nature  of  a  volutUary         v* 
g^y  was  frauduhfU  as  to  the  customary  share  of  the  wife,       ^ 
and  should  not  stand  in  her  way.     He  adds,  '^  such  sort  of 
cantrioances  to  evade  the   custom,  have  always  been  set 
aside  in  this  court."     In  City  v.  City,  2  Lev.  130,  the  de- 
ceased had,  by  deed,  assigned  a  term  to  his  son  as  a  provis- 
ion,  and  the  son  had  gone  into  possession,  and  it  was  held 
this  did  not  bar  the  widow  of  her  customary  share,  the  as- 
signment being  without  consideration,  and  it  was  said,  ''  the 
same  is  the  law  as  to  goods."     In  Smith  v.  Fellaws,  2  At- 
kins, 62,  a  voluntary  deed  of  a  lease-hold  estate  to  a  son 
was  set  aside,  and  the  widow's  customary  share  decreed  to 
her.     The  husband,  it  was  said,  notwithstanding  the  deed, 
was  still  seized  of  the  lease-hold  estate,  and  in  the  same  case, 
before  the  Chancellor,  2  Atkins,  377,  he  says,  ''  it  was  a 
plain /ratid  upon  the  custom."    In  HaU  v.  Hall,  2  Vernon, 
277,  it  was  held  that  if  a  freeman  gives  away  goods  in  his  life- 
time, and  yet  retains  the  deed  of  gift  in  his  own  power,  or 
retains  the  posession  of  the  goods,  or  any  part  of  them,  it  is 
a  fraud  upon  the  custom,  and  will  not  conclude  the  widow, 
and  in  the  case  of  Fairebeard  v.  Bowers,  2  Vernon,  202,  a 
voluntary  judgment  by  a  freeman  of  L<Hidon,  payable  after 
his  death,  was  postponed  to  the  widow's  claim  for  her  cus- 
tomary share.     A  contrivance  to  evade  the  rights  of  the 
widow  under  the  statue  should  not  meet  with  more  favor. 
The  custom  of  London  and  the  statute  of  distribution  are 
each  equally  imperative  in  furnishing  a  rule  of  property,  and 
to  withdraw  a  case  from  their  operation,  to  the  injury  of  the 
widow,  under  a  contract  made  mala  fide,  and  without  con- 
sideration, would  be  a  fraud   upon  the   law  and  upon  her 
rights. 

In  Holmes  v.  Holmes,  3  Paige,  363,  the  Vice  Chancellor 
held,  that  a  conveyance  of  personal  estate  to  take  effect 
after  the  decease  of  the  husband,  and  made  with  the  intent 
to  defeat  the  widow  of  her  distributory  share,  under  the  stat^ 
ute,  was  a  fraud  upon  her.  Though  this  decree  was  re- 
versed by  the  Chancellor,  yet  I  think  the  opinion  of  the  Vice 
Chancellor  the  better  reason.     The  Chancellor  evidently  pro- 
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Fbamkliit,   oeeds  upon  the  same  ground  that  is  aawinied  by  the  Con- 
^liSi2^'    necticut  court  in  the  case  of  Stewart  v.  Stewart. 
^7^^         '^'*®  Chancellor  supposes  that  the  wife  and  the  children, 
V.         both  stand  upon  the  same  ground,  and  that  neither  have  any 
^^^^      '  such  rights,  in  the  life  time  of  the  ancestor,  as  to  be  the  sub- 
ject of  fraud.     But  there  is  a  manifest  difference.    The  an- 
cestor, may,  by  will,  exclude  entirely  the  children  from  all 
participation  in  his  estate ;  not  so  the  wife.    The  children 
are  not  heirs  so  long  as  the  ancestor  lives,  and  have  no  in- 
choate rights  as  such.     The  husband  and  the  wife  each  ac- 
quire their  marital  rights,  in  one  sense,  as  purchasers,  and 
upon  tHiIiia&Ie  consideration.    In  the  language  of  Sir  Joseph 
Jekyll   "  the  marriage,  and  its  attending  rights  and  disa- 
bilities, is  a  consideration  moving  from  each  of  the  contract- 
ing parties  to  the  other."     In  Douglass  Sf  wife  v.  fVard, 
1  Cases  in  Chan.,  it  was  expressly  adjudged  that  marriage 
was  a  good  consideration  to  make  the  feme  a  purchaser. 

But  in  the  case  now  before  us,  th^re  was  no  delivery  of 
personal  estate.  The  contract  provides  for  the  distribution 
of  such  as  should  remain  and  be  on  hand  at  the  time  of  the 
death  of  the  ancestor,  and  the  lease,  or  demise,  (as  it  is  call- 
ed,) to  him,  secures  him  in  the  possession  and  use  of  it  du- 
ring his  life.  Both  contracts  being  made  at  the  same  time  are 
to  be  regarded  as  one,  and  it  is  expressly  provided  that  the 
deceased  should  retain  the  possession,  as  well  as  the  use,  of 
the  property,  and  he  in  no  way  abridged  himself  of  its  control. 
None  was  to  be  distibuted,  under  the  trust  conveyance,  but 
such  as  should  be  on  hand  at  the  time  of  the  death  of  the 
ancestor.  A  gift  is  not  consummated,  nor  the  ownersliip  of 
the  chattel  changed,  until  a  delivery.  2  Johns.  52.  7  Johns. 
S6.     18  Johns.  148. 

In  a  case  in  3  Anstr.  882,  reported  also  in  a  note  to  SjVesey, 
Jun.  266,  the  father  covenanted  upon  the  marriage  of  a 
daughter  to  leave  her,  by  will,  an  equal  share  of  his  personal 
estate  with  her  brother  and  sister.  To  elude  this  covenant, 
the  father,  in  his  life  time,  conveyed  stocks  to  his  son,  res9n>- 
v^g  to  himself  the  dMdend  during  his  natural  life.  It  was 
held,  in  the  house  of  Lords,  that  as  the  ancest(M'  reserved  in 
his  own  hands  the  stocks,  by  taking  the  dividends  during 
his  life,  he  was,  at  the  time  of  his  death,  the  owner  of  the 
stocks  for  all  beneficial  purposes.     The  court  did  not  per- 
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mit  the  right  of  the  daughter  to  Iter  testamentary  portion,   f&a«kliv« 
according  to  the  covenant  of  the  ancestor,  to  be  eluded  by      1i849?^' 
an  act  not  to  take  effect  against  his  own  interest,  but  only      Tk^et 
at  a  time  when  it  would  cease.     This   is  like  the  case  now         v. 
under  consideration.  ^ 

The  position  taken  by  counsel,  that  the  widow  is  barred 
of  any  claim,  by  reason  of  her  having  left  her  husband  be- 
fore his  death,  cannot  be  sustained.  It  is  undoubtedly  true 
that  previous  to  the  separation,  there  had  been  some  family 
discord  ;  the  deceased  had  a  family  of  children,  grown  up, 
by  a  former  wife,  and  a  part  of  them  living  in  the  same  fam- 
ily ;  and  the  oratrix  had  children  by  a  former  marriage,  and 
was  a  second  wife.  Under  such  circumstances,  it  is  not  an 
uncommon  thing  for  jealousies  to  spring  up  and  end|^in 
strife,  but  it  is  of  no  importance  to  inquire  into  the  merits  of  ^ 

the  controversy,  or  who  might  have  been  most  to  blame. 
The  evidence  tends  to  show  that  the  separation  was  in  the 
end  by  the  mutual  consent  of  husband  and  wife.  Indeed, 
the  consent  of  the  husband  seems  to  be  involved  in  the 
fact  that  the  small  amount  of  property  carried  away  by  the 
wife,  was  delivered  to  her,  by  the  husband,  for  the  specific 
purpose  of  carrying  away,  and  was  taken  with  his  approba- 
tion. 

But,  be  this  as  it  may,  there  is  nothing  in  the  evidence  that 
can  bar  the  widow's  rights  of  dower,  or  her  right  to  a  dis- 
tribtttory  share.  Though  the  wife  might  have  been  indis- 
creet, and  have  left  the  husband  without  a  justifiable  cause, 
still  this  would  not  work  a  forfeiture  of  her  rights. 

The  conclusion,  then,  to  which  we  come,  is,  that  the  ora- 
trix had,  in  the  life  time  of  her  husband,  such  rights  as 
should  be  recognized,  protected  and  enforced  ;  that  the  at- 
tempt to  elude  these  rights,  in  the  manner  disclosed  in  this 
case,  was  mala  fide,  and  a  fraud  upon  the  law  and  upon 
the  marital  rights  of  the  oratrix,  and  that,  as  a  consequence, 
the  husband,  so  far  as  respects  the  widow,  must  be  regarded, 
at  the  time  of  his  death,  as  being  the  owner  and  having  the 
seizin  of  the  property  in  question.  This  result,  we  think, 
is  in  accordance  with  well  settled  principles,  and  such  as 
sound  policy  and  justice  dictate. 

The  decree  of  the  chancellor,  then,  is  affirmed  with  costs 
in  this  court,  with  this  modification,  viz :   that  the  time  for 
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Fkavkliv,  the  payment  of  the  sums  decreed  by  the  chancellor  is  to  be 

'^^iSS!'  extended  to  the  15th  of  June,  A.  D.  1842,  and  the  cause  is 

Yj^  remitted  to  the  court  of  chancery  to  be  proceeded  with  ac- 

V.  cordingly. 

Thayer  ct«L  ^^ 
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GRAND  ISLJE  COUNTY. 


Januabt  Tebm,  184S. 


Prisbrt,  Hon.  JACOB  COLLAMER, 

««     ISAAC  F.  REDFI£LD,  S  AssuUnU  JumHu$. 
•*     MILO  L.  BENNETT, 


John  Minkler  and  others,  appellants,  v.  The  Estate  of 

Peter  Minkler,  appellees. 

If  a  testator  ezecnie  hU  will,  and  the  will  ii  not  to  be  found  at  the  time 
of  his  decease,  this  raises  a  presumption  of  his  hiying  destroyed  it  with 
intent  to  revoke  it. 

Bnt  this  is  a  presumption  of  fset,  merelj,  which  maj  be  eneonntered  by 
contrary  proof,  and  the  will  thos  established. 

This  was  an  appeal  to  the  county  court  from  a  decree 
of  the  probate  court  for  the  district  of  Grand  Isle,  disallow- 
ing a  paper  presented  to  said  probate  court  as  a  copy  of  the 
last  will  and  testament  of  Peter  Minkler. 

On  the  trial  in  the  county  court,  the  appellants  exhibited 
a  paper^  in  the  form  of  a  will,  executed  by  Peter  Minkler,  de- 
ceased, and  proposed  to  prove,  by  parol,  that  the  said  Minkler, 
on  or  about  the  7th  day  of  January,  A.  D.  1839,  did  execute 
a  will,  corresponding  with  the  paper  so  exhibited,  and  that 
said  will  was  never  revoked  by  him ;  but  was,  by  some  means 
unknown,  lost  or  destroyed  previous  to  his  death.  This  evi- 
dence was  objected  to  as  incompetent,  but  was  admitted ; 
whereupon  it  was  proved,  by  parol,  that  such  a  will  was 
executed  at  the  time  aforesaid,  by  said  Minkler,  with  all  the 
fivmalities  required  by  law  for  a  legal  will  of  real  as  well  as 
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Geapd  Islk,  personal  estate  aod  that  the  testator  was  of  soand  mind  when 
•'^J^y*     be  executed  it. 


It  was  also  proved  that,  previous  to  the  death  of  said 
Minkler  el  ml.  MjnUer,  said  will  was  missing  from  the  trunk  where  the  same 
Estate  of  was  deposited  and  kept,  in  the  house  of  the  testator,  and  that 
^'  it  had  never  since  been  found,  though  diligent  search  had 
been  made  for  it.  It  was  contended  that,  without  evidence 
of  an  actual  destruction  of,  or  making  away  with,  the  will,  by 
some  other  person,  a  conclusive  presumption  should  be  raised 
that  it  was  destroyed  by  the  testator,  or  by  his  direc- 
tion, animo  revocandi.  But  the  condition  of  the  testator, 
and  other  circumstances  being  such  as  to  satisfy  the  court  that 
ng  such  revocation  had  taken  place,  the  paper  so  exhibited 
in  evidence  was  found  to  be  a  true  form  and  representation 
of  the  will,  and  the  court  decided  that  the  said  paper  ought 
to  be  admitted  to  probate  as  and  for  the  last  will  and  testa- 
ment of  the  said  Peter  Minkler ;  to  which  decision  the 
appellees  excepted. 

Alien  Sf  Pldtty  for  appellees. 

The  defendants  contend  that,  in  relation  to  the  revocation 
of  the  will,  (the  same  not  being  found  at  the  time  of  the  de- 
cease of  the  testator,  nor  since,)  every  presumption  should 
have  been  made  that  it  was  revoked  by  the  testator  in  his 
life  time,  and  that  nothing  short  of  positive  testimony  should 
have  been  received  to  show  its  loss. 

Smallejf  fy  Adams  and  G.  Harrington  for  appellants. 

1.  The  evidence  offered  by  the  plaintiffs  was  properly 
admitted  by  the  court.  A  will  stands  upon  the  same  princi* 
pie,  in  relation  to  the  admission  of  parol  evidence  to  prove 
its  execution  or  contents,  as  any  other  written  document. 
Barwood  v.  Goodright^  I  Cowp.  87,  3  Wilson,  497,  in 
Com.  Pleas.  2.  Saund.  PL  &  E.  539.  3  Starkie's  Ev.  1681. 

3.  If  the  will  was  missing  from  the  trunk  where  it  was 
deposited  and  kept  by  the  testator,  and  on  diligent  search 
has  not  yet  been  found,  it  is  lost  so  far  as  these  plaintiffs  are 
concerned,  and  if  it  was  not  revoked  by  the  testator,  then  it 
was  not  destroyed  by  him,  as  a  destruction  by  him  would  be 
a  revocation  ;  and  if  it  once  existed,  unless  there  be  evidence 
of  its  having  been  cancelled  or  revoked  by  the  testator,  the 
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law  presames  its  continaed  existence  to  the  time  of  his  QnAwULM, 
death.    Jackaon  t.  BettSy  9  Cowen,  232.    Harwood  r.    *^7d42^* 
GoodHght,  3  Wih.  497.  mn^r'uai. 

That  circumstantial  evidence  may  be  admitted  to  rebut  the         v. 
presumption  of  a  revocation,  arising  from  the  absence  of  the     Mi^|[je^ 
will,  is  a  well  settled  rule  in  the  English  Ecclesiastical  courts. 
3  Starkie's  Ev.  1715.  Loxley  v.  Jackson^  1  Ecc.  Rep.  375. 
Dwis  V.  Dam,  2  Ecc.  Rep.  277.     LUlty  v.  Lilky,  5  Ecc. 
Rep.  68. 

The  opinion  of  the  court  was  delivered  by 
Rrdfield,  J. — ^The  issue  in  the  court  below  was  upon  the 
legal  existence  of  the  will,  at  the  decease  of  the  testator. 
This  was  joined  and  tried  by  the  court.  They  established  the  , 
will  upon  such  evidence  as  satisfied  them  that,  although  the 
will  had  been  destroyed,  by  some  one,  before  the  decease  of 
the  testator,  it  was  not  with  his  privity.  We  have  no  doubt 
this  is  perfectly  competent  to  be  done.  When  a  will  is 
shown  to  have  once  existed,  it  then  continues,  unless  revoked 
in  one  of  the  modes  pointed  out  by  statute,  i.  e.  *  by  the 

<  implication  of  law,  or  by  some  will,  codidi,  or  other  writing, 
.'  executed  in  the  same  manner  wills  are  required  to  be,  or  by 

*  burning,  cancelling,  or  obliterating,  with  the  intention  of  re* 

<  voking,'&c.  Now  it  is  observable,  first,  that  the  mere  absence 
of  a  will,  shown  once  to  have  existed,  does  not  in  fact  show 
either  of  these  modes  of  revocation,  i.  e.  bttming,  cancelling 
or  (MUeraiing ;  much  less  does  it  show  that  done  animo 
TtvocandL  The  a€t  is  the  mere  symbol  of  the  intention,  and 
may  exist  without  it.  The  will,  to  be  revoked,  need  not  be 
entirely  consumed,  provided  it  be  burned  animo  revocandL 
So,  too,  it  might  be  accidentally,  or  furtively,  burned,  to  any 
extent,  and  it  not  amount  to  a  revocation.  So  too  of  can- 
celling or  obliterating.  The  statute  of  Charles  2d  is  precise- 
ly the  same  as  our  own,  with  the  addition  to  the  specific 
modes  of  revocation,  of  '^  tearing."  This  is  but  one  mode 
of  obliterating,  which  is  found  in  both  statutes,  so  that  the 
difierenoe  is  not  important. 

It  is  then  not  a  legal,  nor  artificial,  presumption  of  the  law, 
like  the  pre^umptianes  juris  et  dejure  of  the  civil  law,  that 
if  the  will  is  burned,  &c.,  it  is  at  all  events  revoked.  So  too 
it  being  destroyed,  or  lost  in  any  other  mode.     No  doubt  we 
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Graitd  Islk,  would  hold,  Efl  the  Englbh  Ecclesiastical  courts  hare  dooe, 

'^^1842?*^    that  the  mere  absence  of  the  will  did,  prima  facUy  amount  to 

proof  of  relocation.     Taxley  v.  Jack$onj  8  Phill.  128.    But 

9.         we  would  hold  this  merely  a  natural  presumption,  as  matter 

Miller  et  oZ.  ^^  ^^^^^  ^^^  imposing  the  duty  upon  him  who  asserted  the 

contrary,  to  support  his  assertion  by  proof.  This  was  the 
rule  adopted  by  the  court  in  New  York,  in  the  case  of  BMs 
T.  Jackwfiy  ex  dem.  Brotony  6  Wendell,  173,  where  they 
reversed  the  case  cited  by  counsel  from  the  9  Cowen,  208. 
This  is  the  rule  which  seems  to  have  governed  the  proceed- 
ings in  the  court  below,  and  their  judgment  is  aflEirmed. 


Jambs  McGradt  t;.  Robert  Miller  and  Thomas  Sloane. 

It  is  a  common  principle  that  prior  poasenion  is  auffieient  to  maintain 

treipaaa  or  ejectment  againi t  a  stranger. 
When  a  man  enters  into  possession  of  land,  in  this  state,  it  is  presumed  he 

enters  in  his  own  right ;  and  if  under  a  deed,  his  acts  are  to  be  taken 

to  be  the  acts  of  an  owner  and  not  of  a  trespasser. 

This  was  an  action  of  trespass  for  breaking  and  entering 
plaintiff's  close,  in  Alburgh,  and  for  breaking  and  entering 
plaintiff's  dwelling-house  and  destroying  his  goods  and  chat- 
tels. 

On  trial  in  the  county  court,  the  plaintiff  introduced  testi- 
mony tending  to  prove  that  some  seven  or  eight  years  before 
the  trespass  complained  of,  one  Frederick  Hoxsie  entered  upon 
the  premises  and  erected  a  log  house  and  occupied  the  same 
for  four  years,  or  nearly  that  time ;  that  he  then  sold  his  pos- 
session and  betterments  to  tbe'plaintiff,  who,  on  the  day  of 
the  purchase,  moved  into  the  house  and  took  possession  of 
the  premises,  and  continued  in  possession  for  two  or  three 
years,  and  until  the  trespass  complained  of.  The  plaintiff 
also  introduced  testimony  tending  to  prove  that,  at  the  time  in 
the  writ  mentioned,the  defendants  went  to  his  house,  and  he 
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being  temporarily  abfent,  pot  hb  famiture  out  of  doors  and  Osivp  Ins, 
occupied  the  house  and  that  when  the  plaintiff  returned,      ^&!^7^* 
which  was  on  the  same  day  on  which  he  left,  the  defend-    iicGni4y 
ants  refused  him  admiUanoe.  9. 

The  defendants  then  introduced  testimony  tending  to  prove 
that  about  forty  years  ago  one  Joseph  Mott  claimed  the  land, 
and  that  persons  lived  on  it,  acknowledging  his  right ;  that 
the  last  tenant  of  Mott  left  in  or  about  the  year  1815,  from 
which  time  until  Hoxsie  entered  and  built  as  aforesaid  the 
premises  were  unoccupied.  The  defendants  abo  introduced 
testimony  tending  to  prove  that  they  entered  and  took  pos- 
sessioD  by  permission  of  said  Joseph  Mott,  and  as  his  tenants. 
The  evidence  tended  further  to  prove,  that,  in  1817,  the  said 
Mott  deeded  said  land,  which  was  redeeded  to  him  in  1830^ 
that  in  182S  he  again  deeded  it,  and  it  was  afterwards  re- 
deeded  to  him  ;  that  it  bad  always  been  chimed  by  him,  as 
his  right,  and  that  he  and  those  under  him  had,  at  different 
times,  and  as  late  as  1832,  taken  timber  from  ttae  land  or 
licensed  others  to  do  so. 

The  plaintiff  read  in  evidence  a  warranty  deed  from  Joseph 
Mott  to  Giles  Harrington,  conveying  to  said  Harrington  said 
premises  in  fee  simple.  The  plaintiff  also  introduced  testi- 
mony tending  to  prove  that  said  Harrington,  while  the  plain- 
tiff was  in  possesion  of  said  premises,  told  the  plaintiff  that 
he  should  not  molest  him,  if  he  continued  on  the  land. 

The  defendants  then  offered  and  read  in  evidence  a  bond 
from  said  Harrington  to  said  Mott,  binding  liimself  to  reoon* 
vey  said  premises  to  said  Mott,  on  certain  conditions.  It  was 
also  proved,  by  parol,  but  without  objection,  that  Harrington 
brought  ejectment  for  said  land,  against  said  Hoxsie,  and  re- 
covered judgment,  making  title  under  said  deeds  to  himself 
from  said  Joseph  Mott.  This  was  previous  to  plaintiff's 
taking  possession.  The  defendants  also  introduced  testimony 
tending  to  show  that,  since  the  commencement  of  this  action, 
the  plaintiff  had  said  that  he  claimed  title  under  Hoxsie  and 
be  believed  Hoxsie  had  the  best  r^ht  to  the  land. 

The  plaintiff  requested  the  court  to  charge  the  jury  that 
unless  Joseph  Mott  had,  by  himself  or  his  tenants,  been  ia 
tbe  actual  possession  of  said  premises  for  fifteen  years  before 
the  abandonment  of  the  actual  possession  of  the  premises,  as 
aforesaid,  he  had  no  right  to  the  same,  and  that  defendants 

Vol.  XIV.  w.  a.  iv.  17 
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Gbaito  Islx,  could  not  justifiy  under  him,  but  the  eoart  declined  to  cbaige 

'^Te^,^'    upon  that  point. 
^  The  court  charged  the  jury  that  said  Mott  had  a  right  to 

the  possession  and  that,  unless  they  found  that  Harrington 
had  constituted  the  plaintiff  his  tenant,  the  defendants  were 
entitled  to  a  verdict ;  that  they  should  therefore  duly  con- 
sider the  evidence  of  what  passed  between  Harrington 
and  the  plaintiff,  and  determine  whether  the  declarations  of 
Harrington  were  to  be  understood  as  a  license  to  the  plaintiff 
to  remain  in  possession  under  him,  or  as  a  refusal  of  Harring- 
ton to  direct  or  interfere  as  to  the  subsequent  possession  of 
the  land,  and  if  they  found  that  such  a  license  ought  to  be 
inferred,  they  would  regard  the  plaintiff  as  a  tenant  to  Har- 
rington and  return  a  verdict  in  his  favor. 

The  jury  returned  a  verdict  for  the  defendants  and  the 
plaintiff  excepted. 

SXevens  Sf  Skymaufy  for  plaintiff. 

A  continued  peaceable  possession  of  the  premises  by  the 
plaintiff  and  Hoxsie,  under  whom  he  claimed,  for  seven  years, 
gives  the  plaintiff  a  right  of  action  against  any  one  who  shall 
forcibly  eject  him.  7  Wheaton,  59,  237.  Richardson  v. 
Anthony,  12  Vt.  R.  283. 

The  evidence  introduced  by  the  defendants  did  not  even 
tend  to  show  in  Mott  either  a  title  to  the  fee  of  the  land  or 
a  right  to  possession.  Johnson  v.  McGubre,  4  Vt.  R.  327. 
4  Kent's  Com.  110,  112. 

SmaUey  Sf  Adams,  for  defendants. 

Prior  possession  is  a  sufficient  title  to  enable  the  plaintiff 
to  recover  in  ejectment  against  a  stranger.  ISihorp  v.  JDeto- 
ing,  1  Chip.  R.  141. 

Mott  was  both  the  legal  and  equitable  mortgagor  of  the 
premises  in  question,  and  as  such  had  a  right  to  the  posses- 
sion as  against  the  plaintiff  who  was  a  stranger  to  the  title 
and  had  no  right  to  the  possession  as  against  Mott  or  his 
tenants,  therefore  this  action  cannot  be  sustained.  Runyan 
v.  MBSsereau,  1 1  Johns.  R.  534,  593.  Hooper  v.  Wilson, 
12  Vt.  R.  697.  Jackson  ex.  dem,  Norton  fy  Burt  v.  fVU- 
lard,  4  J.  Ch.  R.  41,  and  cases  there  noted.  Ham.  N.  P.  153. 


Miller,  «t  «I. 
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The  opinion  of  the  coart  was  delivered  by  Geard  Jslx, 

BennetT)  J. — ^The  doctrine  is  a  familiar  one  that  a  prior  ^842^* 
possession  is  sufficient  to  maintain  trespass  or  ejectment  MoGrtdy 
against  a  stranger.  The  only  question  in  the  case  is,  do  ^.^^  v. 
the  exceptions  show  that  Joseph  Mott,  under  whom  the  de- 
fendants claim  protection,  show  a  subsisting  prior  possession 
to  the  possession  claimed  by  Hoxsie.  It  appears  that  Joseph 
Mott,  about  forty  years  since,  claimed  the  ]and,and  individuals 
lived  on  the  same  under  him ;  and  that  his  last  tenant  left  the 
premises  about  the  year  1815.  Yet  it  appears  that,  in  1817, 
Mott  deeded  the  premises  to  another,  and  they  were  redeed- 
ed  to  Mott  in  1820 ;  that  in  1822  he  again  deeded  them  and 
they  were  again  redeeded  to  him ;  that  they  had  always  been 
claimed  by  him  as  his  right,  and  that  he  and  those  under  him 
had  at  different  times,  and  as  late  as  1832,  taken  timber  from 
the  land,  or  licensed  others  to  do  it.  It  seems,  from  the  case, 
that  some  seven  or  eight  years  before  the  commission  of  the 
trespass  complained  of,  Hoxsie,  under  whom  the  plaintiff 
claims  the  house,  entered  upon  the  premises  and  built  upon 
them. 

There  is  no  evidence  that  Mott  had,  at  this  time,  abandon- 
ed the  possession.  Under  our  law,  when  a  man  enters  into 
possession  of  land,  he  is  presumed  to  enter  and  claim  in  his 
own  right  So  if  a  man  has  a  deed  of  lands,  this  gives  char- 
acter to  his  acts,  and  they  are  to  be  taken  as  the  acts  of  an 
owner  and  not  a  trespasser.  The  court  should  not  then 
have  charged  the  jury  as  requested. 

For  aught  that  appeared,  Mott  had  the  right  of  possession, 
and  the  plaintiff  could  not  recover  unless  he  was  in  as  tenant 
to  Harrington,  who  stood  as  mortgagee  to  Mott.  This  the 
jury  negatived. 

Judgment  affirmed. 
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'^^S!^^  Giles  Hamukoton  r.  Town  ov  Albuegh. 

^»*nngUm   i«,anjient  poor,  falling  within  the  eleventh  section  of  the  act  of  1797,  do 
Town  of  Al«       ^^^  come  within  the  twentieth  section,  requiring  an  order  for  their  enp- 
bnrgb.  po'^9  i°  <Mrder  to  bind  the  town  beyond  fire  dollars,  and  especiaHy  in  a 

ease  in  which  the  town  had,  by  their  commitlee,  allowed  an  accoont  for 
anpporttng  snch  poor  beyond  the  sum  of  five  dollars,  had  made  provision 
by  vote  for  the  payment,  and  had  made  such  account  the  ground  of  a 
claim  against  the  town,  where  the  transient  pauper  had  her  legal  settle- 
ment, which  they  had  compromised. 

This  was  debt  on  simple  contract  Plea,  general  issue 
with  notice  of  special  matter. 

The  plaintifT,  on  the  trial  in  the  county  court,  introduced 
testimony,  tending  to  prove  that  he  kept  and  took  care  of 
Sarah  J.  Green,  a  pauper,  from  the  16th  day  of  February, 
A.  D.  1835,  to  the  16th  of  May,  following,  at  an  aver- 
age expense  of  three  dollars  or  more  per  week  ;  that 
previous  to  the  16th  day  of  April,  A.  D.  1835,  he  also 
supplied  some  necessary  clothing  and  medicine  for  said 
pauper,  to  the  amount  of  about  four  dollars;  that  while 
he  was  so  keeping  the  said  pauper,  he  wrote  and  receiv- 
ed sundry  letters  to  and  from  different  towns  in  this  state, 
in  the  endeavor  to  ascertain  her  place  of  settlement,  and  that 
this  was  done  with  the  knowledge  and  approbation  of  the 
overseers  of  the  poor  of  said  town  of  Alburgh ;  that  he 
also,  at  their  request,  made  out  the  usual  papers  in  a  court 
of  inquiry,  at  which  she  was  adjudged  to  have  her  settlement 
in  the  town  of  Randolph,  and  was  ordered  to  be  removed 
thither ;  that  he  removed  her  to  Randolph,  under  a  war- 
rant from  the  justices  for  that  purpose,  and  that  said  justices 
made  an  allowance,  in  writing,  for  the  expenses  of  such  re- 
moval. The  plaintiff  also  proved,  that  he  brought  an  action 
in  favor  of  the  defendants,  against  the  town  of  Randolph, 
which  was  settled  before  being  entered  in  court,  for  the 
sum  of  seventy  dollars,  paid  by  Randolph  to  the  defendants  ; 
and  the  testimony  tended  to  show  said  suit  brought  at  the 
request  of  the  overseers  and  selectmen  of  Alburgh. 

The  testimony  tended  to  prove  that  the  pauper  was  brought 
from  across  the  lake,  in  December,  1834,  by  some  person  un- 
known, and  left  at  the  house  of  one  John  M.  Sowles,  in 
Alburgh ;  that  being  sick  and  in  need  of  relief,  she  was  im- 
mediately provided  for  by  the  overseers  of  the  poor,  who 
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placed  ber  in  the  family  of  one  Mitchell,  at  the  price  of  two  Oramd  Islb, 
ddlan  per  week ;  she  was  taken  to  the  house  of  one  Walk-      ^iSS!^' 
er,  in  said  Alborgh,  where  she  remained  two  or  three  weeks,  HunngUm 
when  she  was  taken  to  the  house  of  the  pkintiff,  with  his         «• 

Town  oTAl* 

consent,  and  remained  there  until  her  removal  to  Randolph.  hotgh. 
The  evidence  did  not  tend  to  show  that  her  removal  to 
Walker's,  or  the  plaintiflTs,  was  made  by  agreement  or  direc- 
tion of  the  defendants,  or  any  of  their  officers ;  but  she  was 
seen,  by  one  or  more  of  the  overseers,  while  at  Walker's,  and 
by  two  or  all  of  them  while  at  the  plaintiff's,  previous  to 
the  16th  day  of  April,  A*  D.  1835.  Although  it  did  not 
appear  that  they  expressly  authorized  any  expense  incurred 
on  her  account  at  Walker's,  or  at  the  plaintiff's  previous  to 
said  16th  day  of  April,  it  appeared  that  on  the  16th  day 
of  April,  A.  D.  1835,  the  plaintiff  requested  the  overseers  to 
take  her  from  his  house  and  provide  for  her ;  but  as  she  was 
too  much  indisposed  to  be  removed,  they  requested  the  plain- 
tiff  to  keep  her,  and  promised  that  he  should  be  duly  com- 
pensated. It  was  further  shown  that,  just  previous  to  the 
annual  March  meeting  in  1836,  a  committee  appointed  to 
assertain  and  report  the  claims  then  existing  against  said 
town,  called  on  the  plaintiff  for  a  statement  of  his  demands 
against  the  town,  when  he  exhibited  to  said  c(Mnmittee  a 
specification  in  writing,  which  was  in  evidence  on  trial ; 
that  said  c<»nmittee  reported  to  said  March  meeting  the 
sum  of  sixty-three  dollars  and  thirty  cents,  as  due  to  the 
plaintiff,  not  specifying  the  items  of  his  claims,  which  report 
was  accepted  by  the  meeting,  and  a  vote  was  passed  to  raise 
a  considerate  sum  to  meet  debts  against  the  town. 

There  was  no  evidence  in  the  case  tending  to  show  that 
any  order  of  a  justice,  relating  to  the  support  to  be  furnished 
said  pauper,  was  ever  procured  or  applied  for. 

The  evidence  tended  to  prove  that  the  defendants  claimed, 
of  the  town  of  Randolph,  a  sum  considerably  larger  than  the 
seventy  dollars  which  they  finally  received. 

The  court  charged  the  jury,  among  other  things,  that  the 
plaintiff  was  legally  entitled  to  recover  for  the  keeping  and 
nuning  of  th^  pauper  and  for  necessaries  furnished  her,  only 
to  the  amount  of  five  doUara. 

The  jury  returned  a  verdict  tor  the  defendants,  and  the 
plaintiff  excepted  to  said  chaige  of  the  court 
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GaAVD  ifjuB,     O.  Stevens  and  O.  Hamingian  for  plaintiff. 
*^1[d(^'         1-  T^^^  decision  of  the  court,  that  no  more  than  five  dol- 
HArnntfton"  ^™  could  be  recovered  without  an  order  from  a  justice  of  the 
«.         peace,  was  incorrect.    The  20th  section  of  the  act  of  1797, 
"^Twgh.   '  page  378,  is  applicable  to  the  poc»  who  have  their  l^[al  set- 
tlement in  the  town  which  affords  them  relief,  and  this  pau- 
per conies  within  the  1 1th  section  providing  for  transient  per- 
sons, so  far  as  Alburgh  was  concerned,  and,  so  far  as  Ran- 
dolph was  concerned,  the  pauper  came  within  the  2d,  3d, 
4th  and  5th  sections  of  the  act.    L)es  v.  WaUingfordy  8  Vt. 
R.  224.  DfltwiUe  v.  Putney,  6  Vt.  R.  512.    Ives  v.  Hulet, 
12  Vt.  R.  314.    BHggsetal.  v.  Whipple,  6  Vt.  R.  95. 

2.  The  keeping  of  the  pauper,  on  the  agreement  with 
the  overseers,  the  allowance  of  the  claims  therefor,  by  the 
town  committee,  the  acceptance  of  the  report  of  that  com- 
mittee, by  the  town  in  March  meeting,  and  the  vote  of  a  tax 
to  pay  it,  would  seem  to  be  all  the  town  could  do  to  sanction 
or  adopt  the  claim,  if  such  sanction  was  at  all  necessary. 
And  to  say  that  this  evidence  did  not  tend  to  prove  a  liabil- 
ity on  the  part  of  the  town  would  be  to  say  that  the  town 
could  not  raise  the  tax,  nor  pay  the  claim  at  all,  and  overturn 
the  doctrine  laid  down  in  Briggs  et  al.  v.  Whipple,  6  Vt 
R.  95.     £sp.  Dig.  95,  96. 

3.  If  the  town  was  liable  for  the  sixty-three  dollars  and 
thirty  cents,  allowed  by  the  committee  and  thus  sanctioned 
by  the  town,  still  the  plaintiff  had  other  charges  for  writing 
and  receiving  letters,  &c.,  and  the  costs,  Alburgh  against 
Randolph,  which,  as  the  suit  was  then  pending,  was  not  pre- 
sented before  the  committee,  and  for  which  the  defendants 
recovered  full  pay  of  Randolph. 

The  law  must  be  grossly  inadequate  to  the  ends  of  justice, 
when  it  holds  that  the  town  cannot  be  liable  for  more  than 
five  dollars  for  keeping  the  pauper,  while  the  same  town 
has  received  from  Randolph  seventy  dollars  for  the  same. 

SmaUey  fy  Adams,  for  defendants. 

1.  The  committee  appointed  by  the  town  was  not  author- 
ized by  the  vote  of  the  town  to  settle  and  adjust  claims 
against  the  town,  but  only  to  ascertain  and  report  what  sums 
were  claimed  by  individuals  from  the  town.  But  if  the  re- 
port of  this  committee  bound  the  town,  it  also  bound  the 
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pfadntiff  and  be  has  already  receiTod  more  from  the  town  0«^kb  itu, 
than  the  coniiDittee  reported  as  due  to  him.  i842. 

II.  The  court  charged  the  jury  that  the  phintiff  was  legal-  Hafriafton 
ly  entitled  to  recover  for  keeping  and  nursing  said  pauper  xown  of  Al 
and  for  necessaries  furnidied  her  only  to  the  amount  of  ^5.00.      burg b. 

1.  The  oTerseers  of  the  poor  are  mere  agents  of  the  town 
and  can  bind  the  town  only  in  the  manner  prescribed  by  the 
statute.  Castl^an  y.  Miner,  8  Vt.  R.  209.  Aldrieh  r. 
Londonderry y  5  Vt.  R.  448.  hee  v.  WaUingfordy  8  Vt. 
R.  S24. 

2.  The  statute,  in  relation  to  supporting  the  poor,  recognizes 
three  distinct  classes  of  paupers.  1st  Persons  having  a 
legal  settlement  in  any  town  or  residing  therein  having  no 
legal  settlement  in  this  state.  In  relation  to  this  class  of 
paupers,  it  is  well  settled  that  the  overseers  of  the  poor  can- 
not make  any  contract  whereby  to  charge  the  town  for  their 
maintenance  for  any  sum  exceeding  $5.00  without  an  order 
of  a  justice,  as  prescribed  in  the  20th  section.  2d.  Strangers 
coming  into  any  town  to  reside,  having  a  legal  settlement  in 
some  other  town  in  this  state.  The  overseers  of  the  poor 
have  no  authority  to  make  the  town  chargeable  with  the  sup- 
port and  maintenance  of  this  class  of  paupers,  unless  they 
are  sick  or  disabled  so  that  they  cannot  be  removed  without 
endangering  life,  as  provided  in  the  4th  section  of  the  act, 
in  which  case  no  order  of  a  justice  is  necessary  to  enable  the 
overseers  to  make  the  town  liable  for  their  support.  Essex  v. 
MiUony  3  Vt.  R.  17.  Londonderry  v.  Windham^  2  Vt.  R. 
150.  3d.  Transient  persons,  suddenly  taken  sick  or  lame, 
as  mentioned  in  the  1 1th  section.  In  this  class  of  cases  the 
overseers  may  bind  the  town  for  the  support  of  paupers 
without  an  order  from  a  justice,  as  provided  in  the  20th 
section. 

All  persons  residing,  or  coming  to  reside,  in  any  town,  are 
to  be  deemed  as  persons  belonging  to  the  town  where  they 
reside,  or  come  to  reside,  (within  the  meaning  of  the  20th 
section,)  until  an  order  is  made  judicially  establishing  the 
fact  that  their  legal  settlement  is  in  some  other  town.  Con- 
sequently, in  all  this  class  of  cases,  the  overseers  have  no 
authority  to  make  the  town  chargeable  with  their  maintenance 
to  a  greater  amount  than  $5.00  without  an  order  from  a 
justice,  until  after  an  order  of  removal  has  been  made,  and 
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OmARD  itu,  not  even  after  an  order  of  removal,  unleas  they  are  tick  o^ 
1843.       onable  to  be  removed  as  provided  by  the  4di  aecttOD. 

Hmirincton       ^^  ^'^  ^'^^  ^^  ^  °^^  pretended  that  the  paaper  was  sick 
«•         and  anaUe  to  be  removed,  within  the  meaning  of  the  4th 
imrfh.    '  section,  or  that  the  expenses  claimed  were  incnrred  after  the 
order* 

There  is  no  pretence  in  this  case  for  saying  that  the  pan* 
per  was  a  transient  person,  within  the  meaning  of  the  11th 
section*  The  facts  stated  in  the  case  show  that  she  came  to 
Alburgh  to  reside. 

The  adjadication  of  the  court,  making  the  order  of  re- 
moval, not  having  been  appealed  from,  is  conclosive  evidence 
that  the  pauper  came  to  Alburgh  to  reside  within  the  mean- 
ing of  the  3d  and  4th  sections. 
This  order,  if  unappealed  from,  is  conclusive  upon  all 

the  facts  then  adjudicated,  not  only  as  against  Randolph,  but 
all  the  world.  If  these  positions  are  sustained,  the  defend- 
ants were  not  liable  for  the  support  of  this  pauper  beyond 
the  sum  of  j^S.OO,  and  the  decimon  of  the  court  below,  on 
this  point,  ought  to  be  affirmed. 

The  opinion  of  the  court  was  delivered  by 
Bbnitbtt,  J^ — ^The  only  point  in  the  charge  of  the  court, 
material  to  consider,  is  the  instruction  g^ven  by  them,  that  the 
plaintiff  was  entitled  to  recover  of  the  town  for  supporting 
and  nursing  the  pauper,  and  necessaries  furnished  her,  only 
to  the  amount  of  five  dollars.  This  court  are  unanimous  in 
the  opinion  that,  in  this,  there  was  error,  and  for  this  cause 
the  judgment  of  the  county  court  should  be  reversed.  This 
action  having  been  brought  for  services  rendered  before  the 
repeal  of  the  90th  section  of  the  act  of  1797,  relating  to 
legal  settlements  and  providing  for  the  poor,  is  of  course  to 
be  governed  by  the  law  then  in  force.  In  loes  v.  WaUing" 
ford,  8  Vt.  R.  224,  it  was  held  that  the  overseers  of  the  poor 
of  a  tovm  could  not  bind  the  town  for  the  support  of  a  paupo", 
having  a  settlement  therein,  beyond  the  sum  of  fire  doQan, 
without  an  order  from  a  justice  of  the  peace,  in  pursnance  of 
the  20th  section  of  the  act.  The  only  question  is  this ;  is 
this  a  case,  from  the  (acts  detailed  in  the  bill  of  excepttooa, 
which  requires  an  order  from  a  justice,  in  order  to  render  the 
town  liaUe  beyond  the  sum  of  five  dollars.    The  poor  in  a 
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town  may  all  be  embraced  in  ene  of  three  clanes ;  each  as  OaAvo  itit, 
have  a  settlenent  in  the  town  ;  snch  as  eome  to  reside  in  it,       1343?^* 
and  the  transient  poor,  who  are  for  the  time  being  in  -the 


town.  No  question  can  arise  whom  it  was  the  intention  of  «• 
the  legislature  to  embrace  in  the  first  class.  The  second  burfii. 
class  embraces  such  as  come  to  reside  in  a  town  in  the  ordin-^ 
ary  way,  and  under  such  circumstances,  and  have  such  a 
residence,  as,Jf  continued  for  the  requisite  time,  would  con- 
summate a  legal  settlement.  All  others  fell  within  the  class 
of  trafment  poor. 

The  case  shows  that  this  woman  was  brought  into  Alburgh, 
by  some  person  unknown,  from  across  the  lake,  and  left  at 
the  house  of  a  Mr.  Sowles,  sick  and  in  need  of  relief,  and 
that  she  was  immediately  provided  for  by  the  overseers  of  the 
poor  of  the  town.  It  is  evident  that  this  pauper  was  trans- 
ported into  the  tdwn  of  Alburgh  with  an  intent  to  render 
the  town  chargeable  with  her  support,  or,  at  least,  the  evidence 
tends  to  prove  it,  and  if  so,  so  far  as  the  question  now  before 
the  court  js  concerned,  it  is  the  same  thing.  In  no  point 
of  view  does  she  come  to  reside  in  the  town  in  such  a  sense 
as  to  fall  within  the  second  class  of  poor.  She  has  but  a  naked 
commorancy,  a  simple  being  within  the  town  and  this  brought 
about  without  her  agency,  and  probably  against  her  wilL 
We  are  all  agreed  that  die  must  be  regarded  as  one  of  the 
tranHent  poor,  falling  within  the  II th  section  of  the  statute* 
The  question  then  returns,  does  the  case  of  a  tranaitnt  per- 
son, coming  within  the  1 1th  section  of  the  statute,  also  fall 
within  the  20th  section,  and  require  an  order  from  a  justice 
of  the  peace  ?  I  think  not  The  words  of  the  20th  section 
are,  '  if  any  poor  person  belonging  to  any  town  or  district 
within  thi^  state  shall  apply  for  relief,'  Slc.  It  would  be,  I 
think,  a  forced  construction  of  language  to  hold  that  iron* 
stent  paupers  belong  to  the  town  into  which  they  nmy  be 
thrown.  The  obvious  meaning  of  the  term  docs  not  include 
such,  and  there  is  no  reason  why  it  should  have  a  straight- 
ened construction.  The  term  is  satisfied  by  including  such 
poor  as  have  a  legal  settlement  in  the  town,  and  such  as 
come  to  reside  in  it,  in  the  ordinary  way  ;  and  with  this  the 
court  should  be  content.  The  majority  of  the  court  now 
present  concur  in  this  view ;  but  one  of  my  brethren  (Judge 
Collamer,)  is  of  the  opinion  that  cases  falling  under  the  1 1th 
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Gbaho  Isls,  gectioDj  as  a  general  rule,  abould  also  be  brought  witbio  the 

'm^*     20th  section ;  but,  in  this  case,  inasmuch  as  the  account  of  the 

Adminisuator  pJ«^i"l»ff  had  been  adjusted  and  allowed  by  the  committee  of 

of  Miller    the  town,  and  their  report  accepted  by  vote  of  the  town,  and 

Trt^an.     provision  made  for  the  means  of  payment ;  and  the  town  had 

made  the  claim  of  the  plaintiff  the  basis  of  a  demand  in  their 

favor  against  Randoph,  and  had  sued  Randolph  and  received 

satisfaction  ;  it  is,  he  thinks,  now  too  late  for  Alburgh  to  as* 

sume,  as  a  ground  of  defence,  the  want  of  an  order* 

The  judgment  of  the  county  court  is  reversed. 


Administration  of  John  Miller  v.  John  Truman. 

In  this  case,  a  commission  had  been  issued  by  the  county 
court,  on  the  application  of  the  defendant,  to  take  testimony 
in  Canada.  By  the  terms  of  the  commission,  six  days  notice 
was  to  be  given  to  the  plaintiff.  The  defendant  notified  the 
plaintiff  that  the  testimony  would  be  taken  at  the  city  of 
Quebec,  on  or  about  a  day  named  in  the  notice. 

The  testimony  thus  taken  was  excluded  by  the  county 
court,  and  judgment  rendered  for  the  plaintiff,  to  which  the 
defendant  excepted. 

The  opinion  of  the  court  was  delivered  by 

RcDfiELD,  J. — ^The  notice  was  insufficient.  It  should 
have  specifically  named  the  time  and  place  of  taking  the  tea* 
timony.  Judgment  affirmed. 
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GftAND  tsLS, 

January^ 

HoBACE  Wadswobth  V.  Alanson  M.  Clark,  Trustee  of '- — 

Thomas  Ci-abk.  .   W^^^^^'^^. 

Clark. 
Where  a  person,  sued  as  trustee,  disclosed  that  a  suit  in  chancery  was 

commenced  bj  the  principal  debtor  agrainst  him,  calling  for  an  account, 

&C;,  and  was  set  down  for  trial,  on  the  bill,  answer  And  testimony, 

before  the  service  of  the  trastee  process,  and  was  heard  by  the  chaift* 

cellor  before  filing  the  disclosure,  but  not  decided; — it  was  held  that    ' 

he  was  not  chargeable  under  the  tmstee  process. 

This  was  a  trustee  process.  In  the  county  court  the  said 
Alanson  M.  Clark  made  his  disclosure,  in  writing,  setting  forth 
that  the  principal  debtor,  Thomas  Clark,  in  1835,  conveyed 
to'him  a  large  amount  of  property  for  the  purposes  and  upon 
the  conditions  and  trusts  set  forth  in  the  instrument  of  con- 
yeyance ;  that  said  Thomas,  at  the  January  term  of  the 
supreme  court  for  Franklin  county,  brought  his  bill  in  chan- 
cery against  the  said  Alanson  M.,  stating,  among  other  things, 
that  said  conveyance  was  obtained  by  artifice  and  undue  influ- 
ence, and  that  said  Alanson  M.  washable  to  the  said  Thomas 
for  all  the  personal  property  so  conveyed.  And  the  said  Alan- 
son M.  in  his  said  disclosure,  further  set  forth  that  said  bill 
in  chancery  was  still  pending ;  that  in  his  answer  thereto, 
he  had  denied  that  he  had  in  his  possession,  upon  a  just 
settlement  of  said  trust,  any  goods,  chattels,  rights  or  credits 
of  the  said  Thomas.  It  appeared  that  testimony  had  been 
taken  in  said  suit  in  chancery  and  that  the  case  was  set  down 
for  trial  before  the  service  of  the  trustee  process  and  was 
heard  by  the  chancellor  before  the  disclosure  and  continued 
for  the  decision  of  the  court 

The  county  court  adjudged  that  the  said  Alanson  M.  was 
not  chargeable,  as  trustee  of  the  said  Thomas,  and  dis- 
missed the  said  Alanson  M.  with  costs.  To  which  judgment 
the  plaintiff  excepted. 

A.  G,  WhiiUmore,  for  plaintiff. 

A.  O.  AldiSy  for  A.  M.  Clark. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — It  is  apparent  that  all  the  property  which 
baa  gone  into  the  possession  of  Alanson  M.  Clark,  from 
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OftAHP  IsLB,  Thomas  Clark,  by  means  of  which  the  plaintiff  now  seeks  to 
184^*  charge  Alanson,  as  the  trustee  of  Thomas  Clark,  is  in- 
Wftdaworih  ^^'^^^  i°  ^®  proceedings  of  the  chancery  suit  of  Thomas 
«•  Clark.  That  suit  had  been  set  down  for  a  hearing  before 
this  suit  was  brought ;  and  a  hearing  in  fact  was  had  by 
the  chanceUor,  before  the  disclosure  in  this  case  was 
filed)  though  the  case  was  still  with  the  chancellor  for 
advisement.  We  cannot  anticipate  the  chancellor's  decree, 
and  Ahnson  must  perform  it  at  his  peril.  If  the  trustee  in 
this  case  should  be  made  chaigeable,  he  might  be  compelled 
to  pay  the  demand  a  second  time.  The  doctrine  of  the 
Massachusetts  courts  is,  that  a  demand  in  suit  cannot  be 
reached  by  a  trustee  process,  unless,  by  their  rules  of  practice, 
the  cause  is  in  that  situation  that  the  party  can  interpose  the 
proceedings  in  the  trustee  suit  in  bar  of  the  action  ;  but  if  he 
can,  the  pendency  of  the  suit  is  no  objection.  The  case  of 
Tronibly  fy  Sax  v.  Ckarks,  13  Vt.  R.  123,  recognizes  the 
same  doctrine.  Though  this  case  is  under  the  revised  sta- 
tutes, still  they  do  not  apply  to  a  case  pending  in  chancery. 
The  proceedings  of  that  court  can  in  no  way  be  arrested, 
and  we  think  it  is  clear  that  the  matters  involved  in  the  chan- 
cery suit,  which  had  in  fact  gone  down  to  a  hearing  before 
this  disclosure  was  filed,  should  not  be  subject  the  trustee 
process. 

In  this  view  of  the  case,  we  have  no  occasion  to  inquire 
whether,  from  the  facts  disclosed,  we  should  otherwise  hold 
the  trustee  chargable. 

The  judgment  of  the  county  court  is  affirmed. 
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ADDISON    COUNTY. 


January  Term^  1842. 


Prkssvt,  Hon.  CHARLES  K  WILLIAMS,  Chirf  Justice 
«»     JACOB  COLLAMER,         J 
*•     ISAAC  F.  REDFIELD,     >  AtnstaMt  Justices, 
**     MILO  L.  BENNETT. 


Levi  Rockwood  t;.  Gaius  A.  Collamer  and  Abbam  B. 

HUNTLET. 

A  lale  of  penonal  property,  raised  and  kept  on  a  farm  by  a  tenant,  ia  void 
against  his  creditors,  if  it  is  still  kept  by  hiin  on  the  farm,  notwithstand- 
ing the  owner  of  the  farm  aiprees  to  keep  it  ft>r^the  yeBdee,  wh«n  micli 
owner  ia  not  in  aetual  poeseasion. 

Trespass^  for  taking  one  yearling  heifer^  two  calves  and 
five  swine.  Plea^  not  guilty,  with  notice  of  special  matter. 
Issue  to  the  country. 

On  the  trial  in  the  county  court,  it  appeared  that,  on  the 
ninth  day  of  July,  1839,  Reuben  Rockwood  owned  the  prop- 
erty in  question  and  being  indebted  to  the  plaintiff,  sold  it, 
on  that  day,  to  the  plaintiff,  for  its  fair  value,  at  the  house  of 
Samuel  H.  Holly,  and  Holly  agreed  to  keep  it  for  the  plain- 
tiff. 

In  the  spring  of  1839,  the  said  Reuben  took  a  farm  of  said 
Holly,  for  the  ensuing  year,  under  a  parol  agreement  that 
Holly  should  stock  the  farm  with  sheep,  and  a  team,  and  the 
parties  were  to  have  a  joint  interest  in  the  wool  that  should 
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ADDiaoir,  be  sheared  from  the  sheep  and  in  their  increase,  and  in  the 
"^^1842^'  crops  that  should  be  raised  on  said  farm,  and  if  there  should 
be  a  surplus  of  pasturage,  or  hay,  beyond  what  was  neces* 


9.  sary  for  the  stock  put  on  to  the  farm  for  their  joint  benefit, 
CoUameretoZ.  ^^^jj  party  was  to  put  on  an  equal  amount  of  private  stock 
for  their  indivdiual  benefit. 

The  said  Reuben  had  resided  for  some  three  years  previ- 
ously to  1839,  upon  said  farm,  and  continued  to  reside  there 
until  the  29th  of  July,  1839,  as  the  tenant  of  said  Holly.  Two 
days  previous  thereto.  Holly  leased  the  farm  to  one  Tuttle, 
and  on  said  29th  day  of  July,  1839,  Tuttle  moved  on  to  the 
farm,  and  bought  said  Reuben's  interest  in  the  grain  crops 
then  growing  thereon.  In  the  spring  of  1839,  the  said  Reu- 
ben gave  notice  -to  Holly  that  he  could  not  go  on  with  the 
farm  and  must  give  it  up,  and  thereupon  Holly  endeav<H^ 
to  procure  some  other  person  to  take  the  farm. 

The  cattle,  in  question,  had  been  raised  on  said  farm, 
by  said  Reuben,  and  kept  there  as  his  private  property. 
The  swine  were  also  his  private  property,  he  having  pro- 
cured them  by  an  exchange.  At  the  time  of  the  sale  of 
the  property  to  the  plaintiff,  the  cattle  were  in  the  pasture 
on  said  iarm,  where  they  had  previously  been  with  other 
cattle  belonging  to  Holly,  and  were  kept  there  until  they 
were  attached  by  the  defendants.  The  swine,  at  the  time 
of  the  sale,  were,  and  continued  to  be,  kept  near  the  house 
occupied  by  said  Reuben,  on  said  farm.  Holly  did  not  re- 
side on  this  farm,  but  resided  on  another,  in  the  vicinity, 
and  had  never  seen  any  of  the  property  in  question  after  the 
sale,  until  after  the  attachment.  The  property  was  attached 
while  on  said  farm,  occupied  by  said  Reuben,  by  the  de- 
fendant, Collamer,  on  a  writ  of  attachment  in  favor  of  the 
defendant,  Huntley,  against  said  Reuben,  on  the  12th  day 
of  July,  1839,  and  was  afterwards  sold  on  a  writ  of  execu- 
tion, issued  on  a  judgment  obtained  in  the  same  case,  as 
the  property  of  said  Reuben. 

The  county  court,  by  consent  of  counsel,  directed  the  jury, 
pro  forma,  to  return  a  verdict  for  the  plaintiff,  under  a  rule 
that  if,  from  the  facts  stated,  the  supreme  court  should  be  of 
the  opinion  that  the  plaintiff  was  not  entitled  to  recover,  the 
judgment  should  be  reversed,  and  a  judgment  rendered  (or 
the  defendants. 
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The  jury  relumed  a  terdiet  for  the  plaintiff  and  the  de*    Addisov, 
feodaDts  excepted  to  the  charge  of  the  county  court  '^'^mP^' 


Roekwood 

V. 


Starr  fy  BushnMf  for  defendants. 

1.  There  being  no  change  of  the  possession  after  the  pre-^***™*'*'*'' 
tended  sale  of  the  property  in  question,  by  Reuben  Rock* 
wood  to  plaintiff,  on  the  9th  of  July,  the  attachment  <^  the 
defendants,  on  the  12th  of  July,  must  hold.  The  property 
remained  in  the  possession  of  Reuben  Rock  wood  precisely 
as  it  had  been  before  the  sale  to  plaintiff.  Morris  et  at  v. 
Hyde,  8  Vt.  R.  352.  Famwxnih  v.  Shepard,  6  Vt.  R. 
521.  Gates  v.  GaineSy  10  Vt.  R.  346:  Moore  v.  KeUey^ 
5  Vt.  R.  34.    Judd  fy  Harris  v.  Langdon^  5  Vt.  R.  231. 

S.  The  notice  given  by  Reuben  Rockwood  to  Holly,  his 
landlord,  in  June  previous  to  the  attachment,  '^  that  he  could 
not  go  on  with  the  farm  but  must  give  it  up,"  does  not  vary 
the  case ;  as  he  remained  on  the  farm  as  before,  sole  tenant, 
until  after  the  attachment. 

3.  Holly>  the  landlord,  after  the  notice  given  to  him  by 
Reuben  Rockwood,  did  not  resume  the  possession  of  the 
tsxm  in  any  manner.  He  was,  as  the  case  states,  looking 
out  for  another  tenant,  and  did  not  even  make  his  contraci 
with  Tuttle  until  after  the  attachment  by  defendants.  Tut- 
tie  took  possession  of  the  farm  on  the  29th  July,  Reuben 
Rockwood  remaining  in  possession  to  that  time. 

U.  H.  lioeresty  for  plaintiff. 

The  plaintiff  contends  that  there  was  no  nece9sity  of  his 
moving  the  pri^perty  from  the  place  where  it  was  at  the 
time  of  his  purchase,  to  protect  it  from  the  creditors  of  Reu- 
ben Rockwood.  It  has  long  been  settled  that  property,  not 
in  the  actual  possession  of  the  vendor,  at  the  time  of  the  sale, 
but  in  the  possession  and  in  the  keeping  of  a  third  person, 
needs  no  formal  delivery,  nor  removal,  by  the  vendee,  in  order 
to  protect  it  from  the  creditors  of  the  vendor.  Barney  v. 
Brown,  2  Vt.  R.  374.  Harding  v.  Janes,  4  Vt.  R.  462. 
Pierce  v.  Chipman,  8  Vt.  R.  334.  Wilson  v.  Hooper  ^ 
Downer,  12  Vt.  R.  653. 

The  fact  that  Reuben  Rockwood  previously  lived  on 
the  farm  of  Holly,  and  carried  it  on,  and  raised  the  prop- 
erty in  question  on  said  hrm,  is  wholly  immaterial,  inasmuch 
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Addmoii,    as  he  notified  Holly,  in  June  1 839,  and  befbte  the  sale,  that 

'^1842?^'    be  could  not  carry  on  the  farm  longer^  and  that  he,  Holly, 

Rockwood~  '^"®^  '^^^  ^P  some  other  person  to  carry  it  on,  which  Holly 

«.         did,  so  that  Reuben  Rockwood,  from  that  time,  had  no  con- 

C<dUiiier«f   .^^  ^^^^  ^1^^  ^^^^  whatever,  except  his  interest  in  the  grain 

crops,  which  he  afterwards  sold  to  Tattle,  to  whom  Holly 
had  let  the  farm. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^It  becomes  necessary  again  to  reiterate 
the  principle  of  law,  so  often  recognized  and  decided,  that  a 
sale  of  personal  property,  not  attended  and  accompanied 
with  a  visible,  substantial  change  of  possession,  is  void  and 
inoperative  against  the  creditors  of  the  vendor.  The  debtor, 
Reuben  Rockwood,  lived  on  the  farm  of  Samuel  H.  Hdly, 
raised  the  cattle,  to  recover  for  the  taking  of  which  this  ac- 
tion was  brought,  and  received  swine,  in  exchange  for  other 
property,  which  had  also  been  kept  on  the  farm.  All  the 
property  in  controversy  had  been  there  kept,  in  the  custody, 
care  and  control  of  Reuben  Rockwood,  until  it  was  attached 
on  the  12th  day  of  July,  1839,  by  the  defendants.  On  the 
ninth  of  the  same  July,  the  sale  was  made  to  the  plaintiff, 
under  which  he  claims  this  property.  But  inasmuch  as  the 
possession  still  continued  in  Reuben  Rockwood,  the  debtor 
«nd  vendor,  the  sale  was  inoperative  as  to  the  creditors  of 
the  latter. 

The  attempt  to  bring  this  case  within  the  principle,  es* 
tablished  in  the  case  of  Barney  v.  Brawn,  2  Vt.  R.  874, 
cannot  succeed,  as  Holly  bad  not,  at  the  time  of  the  sale, 
nor  when  the  attachment  was  made,  actual  possesion,  eith«- 
er  of  the  farm  or  the  property  attached,  and  did  not  put 
any  other  tenant  than  Reuben  Rockwood  on  to  the  fitrm 
until  tbe  39th  of  July,  after  both  the  sale  and  attachment, 
until  which  time,  Reuben  Rockwood  lived  on  the  farm,  and 
there  kept  the  cattle  and  swine. 

The  judgment  of  the  county  court  is  reversed. 
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Jarsd  Bishop  v.  Datid  T.  Baldwin. 

ft 

In  the  action  of  account  there  is  no  general  issue. 

The  defbtidant  may  plead  specially,  in  bar  of  the  aetton,  any  matter  which 
shows  there  is  not  now  any  such  subsisting  account,  between  the  parties, 
as  that  claimed  in  the  declaration. 

If  such  matter  be  found  against  the  defendant,  or  he  suiFer  judgment  to 
account  by  nil  dicU^  the  judgment  in  the  latter  case,  or  upon  the  Terdict, 
conclnsiTely  settles  all  the  facts  alleged  in  the  declaration,  and  upoa 
which  the  account  is  claimed,  except  the  defendant  being  in  ariear  to 
the  plaintiff.  ^  -~  "^ 

Any  defence  whiah  might  hay«^been  ple&ded'tb  the  action,  cannot  be 
pleaded  before  the^aHtfitors. 


This  was  an  action  of  account,  charging  the  defendant  ai 
partner  with  the  plaintiff,  from  the  fourth  of  April,  1835,  to 
the  fourth  of  April,  1837,  in  the  business  of  carding  wool 
and  dressing'cloth,  and  that  the  defendant,  during  that  time, 
received  one  thousand  dollars  more  than  his  just  share,  to 
account  for,  &c. 

Upon  this  declaration  judgment  to  account  was  rendered 
in  the  county  court  by  consent  of  the  parties,  and  auditors 
were  appointed,  who  reported  a  balance  in  favor  of  the 
plaintiff,  subject  to  the  opinion  of  the  court  upon  the  facts 
stated  in  their  report. 

It  was  contended  by  the  plaintiff,  before  the  auditors,  that 
the  defendant,  having  given  judgment  to  account,  was 
estopped  from  denying  the  partnership.  The  auditors  decided 
otherwise  and  beard  the  evidence  relating  to  the  partnership, 
which  they  reported  to  the  county  court ;  but  as  the  case 
was  decided  in  this  codrt  upon  the  question  relating  to  the 
effect  of  the  judgment  to  account,  it  becomes  unnecessary 
to  state  the  evidence. 

The  county  court  rendered  a  judgment  for  the  defendant, 
and  the  plaintiff  excepted  to  the  decision. 


K  H.  Eoerut  and  —  Seymmr  for  plaintiff. 

After  giving  judgment  to  account,  the  defendant  could  not, 
before  the  auditors,  object  that  he  was  not  liable  to  account 
at  partner ;  he  should  have  brought  this  question  before  the 
court,  by  pleading  to  the  action  previous  to  judgment  to 


Addiso^i 

Jaiuiarv, 

1848. 

Bishop 
Baldwin. 
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Adduov,    account  having  been  rendered.     jUbeev.  Fairhank$i  10  Vt* 
■^?842?'     R.  317.     Godfrey  v.  Saunders,  3  Wilson,  113. 


Bishop 
Baldwin. 


C.  Linsleyy  argued  for  defendant. 

The  opinion  of  the  court  was  delivered  by 
Redjield,  J. — ^This  action  of  account  is  becoming  so 
frequent,  of  late,  in  our  courts,  that  it  is  important  to  examine 
more  in  detail  the  rules  by  which  its  process  and  pleadings 
were  r^ulated,  while  the  action  was  in  use  in  England.  The 
case  of  Godfrey  v.  Saunders^  (C.  B.  1770,)  3  Wilson,  94, 
is  a  case  very  fully  argued,  and  very  elaborately  discussed 
from  the  bench  ;  and  although  the  Chief  Justice  regrets,  that 
the  suit  should  have  been  pending  fourteen  years,  albeit  tt 
were  without  the  fault  of  that  court,  I  must  stilt  think,  in 
contradiction  of  the  commonly  received  maxim,  that '  what 
is  done  out  of  time  is  not  well  done,'  that  this  case  does 
embody  the  substance  of  all  the  law,  relative  to  pleading,  in 
this  action.  The  cases  are  there  collated,  and  the  follow- 
ing rules  deduced : 

1 .  *  That  whatever  matter  can  be  pleaded  in  bar  to  the 
'action,  must  be  so  pleaded,  or  it  cannot  afterwards  be 
'  pleaded  before  the  auditors ;  and  this  to  avoid  trouble  and 
'  charge  to  the  parties  J 

2.  That  if  the  party  is  once  liable  to  account,  then  all  de- 
fences iBUst  be  pleaded  before  the  auditors,  excepiplene  com* 
putavit,  and  a  release,  to  which  I  would  add,  arbitrament  and 
award,  former  recovery,  accord  and  satisfaction,  and  the 
statute  of  limitations.  The  propriety  of  this  last  defence, 
as  a  plea  in  bar  to  the  action,  I  know  has  sometimes  been 
questioned;  but  it  is  so  pleaded,  in  the  case  under  considera- 
tion, and  no  intimation  is  given  that  it  is  not  properly  plead- 
able. 

3.  Nothing  can  be  pleaded  before  auditors,  which  was, 

[or  which  might  have  been,]  decided  before  the  court,  [or 
by  the  verdict.] 

There  is,  properly  speaking,  do  general  issue.  1  Chit.  PI. 
484.  The  defendant  may  plead  infancy,  or  that  he  never  was 
bailiff  or  receiver,  or  that  he  was  not  tenant  in  common,  d^c, 
or  that  he  did  not  sustain  the  particular  relation  to  the  plain- 
tiff upon  which  the  account  is  claimed.  fVheder  v.  Homey 
Willes.  SOS.  Chit.  PI.  ubi  supra. 


Joseph  Russell  v.  Samuel  Buck. 

It  is  no  waiTer  of  a  defenee,  on  the  part  of  the  warrantor  of  a  note,  that 
he  it  adviaed,  afler  giving  the  warranty,  of  a  state  of  facts  which  will  b^ 
a  defence  for  him,  and  omits  to  give  the  holder  notice  of  them  and  of 
his  intention  to  avail  himself  of  them,  in  a  case  where  there  is  no  exten- 
sion of  credit  given  the  maker  of  the  note  by  reason  of  the  warranty. 

In  the  state  of  New  York  the  law  seems  to  be  settled,  that  a  negotiable 
note,  indorsed  by  the  payee,  as  a  security  or  in  payment  of  a  prMsdsnt 
debt,  is  not  transfered  in  the  dae  coarse  of  trade,  so  as  to  preclude  the 
maker  from  setting  up  such  matter  in  defence  against  the  holder,  as  he 
might  have  done  against  the  payee. 

Where  a  note  is  made  negotiable,  and  the  payment  of  it  guarantied  in  the 
state  of  New  York,  the  lez  lod  governs  the  liabilities  of  the  parties. 

Assumpsit,  upon  a  written  guaranty,  executed  by  the  de- 
fendant to  the  plaintiff,  of  the  following  tenor : 

<  Whereas,  Buck  &  Bailey  indorsed  a  note,  made  by 
'  Aoiafla  B«  Gibson  and  RrCuben  Gibson,  for  nineteen  hundred 


Baek. 
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If  defendant  suffer  judgment  r  to^  account  to  pass  by  nU    AnDisoff^ 
dicU,  he  thereby  waives  all  defences  which  he  might  have      ^842?^* 
pleaded,  and  so  concedes  all  the  facts  stated  in  the  declara-      Kun^u 
lion,  except  his  being  in  arrear.  The  relation  upon  which  the         v. 
account  is  claimed  is  thus  conclusively  fixed.    The  same  rule 
is  recognized,  in  this  form  of  action,  in  the  case  of  Albee  v. 
Fairbanks,  10  Vt.  R.  314,  and  in  Chadteick  v.  DivoU,  12 
Vt.  R.  499,  and  in  Hayden  v.  Bates,  Windsor  county,  1840, 
not  yet  reported.     This  will  exclude  the  defence  here  at- 
tempted, for  the  declaratioor  expressly  charges  the  defendant  as 
partner.     A  different  rule  of  pleading  has  been  adopted  in 
the  action  of  book  account,  from  the  necessity  of  the  case. 
The  generality  of  the  declaration  allowed  and  the  multifari- 
ousness  of  the  relations,  out  of  which  that  action  arises, 
would  render  any  system  of  special  pleading  absolutely  in- 
tolerable and  almost  interminable. 

Judgment  of  the  county  court  reversed,  and  judgment  for 
plaintiff  on  the  reporL 
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<  and  firteen  dollars  and  thirteen  cents,  dated  June  526,  1838, 
^  and  payable  one  year  from  date,  with  interest,  which  note 
'  IB  now  the  property  of  Joseph  Russell.  Now,  therefore,  I 
'  hereby  guaranty  to  said  Russell  the  collection  and  payment 

<  of  the  above  described  note,  and  engage  to  pay  the  same 

*  on  condition  that  said  Russell  does  not  call  on  me  for  pay- 
'  ment  till  the  first  day  of  May,  1831.'  There  was  no  date  to 
the  guaranty. 

This  case  came  before  this  court  at  the  January  Term, 
1839,  (see  11  Vt.  R.  166,)  and  a  new  trial  was  granted. 
By  leave  of  the  court,  the  plaintiff  afterwards  amended  his 
declaration,  by  filing  six  additional  counts.  The  following  is 
the  sixth  count. 

*■  And  also  for  that  whereas,  heretofore,  to  wit,  on  the  36th 
'  day  of  June,  1829,  the  said  Ama^a  B.  Gibson  and  Reuben 

<  Gibson,  made,   executed  and  delivered  to  Buck  &,  Bailey 

<  and  Hand  ft  Kenyon  one  other  note  of  that  date,  for  01,- 

*  915.13,  payable  to  them  or  order,  in  one  year,  with  interest, 

*  at  the  Farmer's  Bank,  and  the  said  Buck  Sl  Bailey  and 
'  Hand  &.  Kenyon,  on  the  day  and  year  last  aforesaid,  by 
^  their  indorsement  of  the  same  note,  in  writing,  for  a  valu- 

*  able  consideration,  ordered  the  contents  of  said  note  to  be 

<  paid  to  plaintiff,  according  to  the  tenor  thereof,  and  after- 
'  wards,  to  wit,  on  the  26(h  day  of  June,  1829,  the  plaintiff 

*  presented  said  note,  it  being  then  due,  at  the  Farmers  Bank, 

<  where  the  same  was  in  and  by  said  note  made  payable,  and 
'  demanded  payment  of  the  same;  but  neither  the  makers  nor 

*  any  other  person  appeared  to  pay  said  note,  but  n^lected 
'  and  refused,  of  all  which  the  defendant,  on  the  day,  and 
*■  year  last  aforesaid,  had  notice,  with  the  other  indorsers,  and 
'afterwards,  to  wit,  on  the  1st  day  of  July,  1829,  at  Troy, 
'  in  the  state  of  New  York,  the  defendant,  in  consideration 

<  of  the  premises,  and  that  the  plaintiff  would  forbear  to  call 

<  on  the  defendent  for  payment  of  said  note  until  the  1st  day  of 

<  May, 1831,  undertook  to  guaranty  to  the  plaintiff  the  collection 

*  and  payment  of  said  note,  and  promised  to  pay  him  the  same 

*  on  the  said  Ist  day  of  May,  1831.  And  the  plaintiff  avers 
^  that  the  makers  of  said  note,  at  the  time  the  same  became 

*  due  and  payable,  were,  and  ever^since  have  been,  insolvent 
'and  entirely  destitute  of  property,  by  means  whereof  the 
'  plaintiff  was  and  has  been  wholly  unable  to  collect  and 
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'  obtain  payment  of  the  note  of  them,  or  either  of  them.  And  Addho*, 

*  the  plaintiff  avers  that,  confiding  in  the  said  last  mentioned  T84^* 

*  promise  and  undertaking  of  the  defendant,  he  did  forbear  ji^^^ 
Mo  call  on  the  defendant  antil  the  1st  day  of  May,  1831,         *• 

'  whereby  and  according  to  the  tenor  and  effect  of  said  de- 

*  fondant's  promise,  be  became  and  was  liable  to  pay  the 
'contents  of  said  note  to  plaintiff;  yet  the  defendant  not 

*  regarding  his  said  last  mentioned  promise,'  &c.~  Ptea,  turn- 
Msiffnpstf .   Issue  to  the  country. 

The  note  guarantied  by  the  defendant  was  executed  in  the 
state  of  New  York  and  made  payable  at  the  Farmers  Bank 
in  Troy,  N.  Y. 

On  the  trial  in  the  county  court,  the  defendant  introduced 
testimony  tending  to  prove  that  the  indorsement  of  the  note 
in  question,  by  Buck  3l  Bailey,  of  which  firm  the  defendant, 
Buck,  was  a  member,  was  made  by  Bailey,  the  other  partner, 
upon  a  blank  piece  of  paper,  and  a  note  was  to  be  made 
thereon  for  a  sum  not  exceeding  one  thousand  dollars,  and 
to  run  for  a  period  of  sixty  or  ninety  days  only ;  that  after 
said  blank  indorsement  had  been  obtained,  said  note  was 
drawn  for  a  much  larger  sum,  and  for  a  longer  time. 

The  plaintiff  offered  testimony  tending  to  show  that  the    > 
makers  of  the  note  became  insolvent  before  it  became  due, 
and  that  any  attempt  to  enforce  its  collection,  after  it  became 
due,  would  probably  have  been  ineffectual. 

Testimony  was  introduced  tending  to  show  that  the  de- 
fendant signed  the  guaranty  in  question,  about  two  months 
after  the  note  was  dated,  and  that  shortly  after  he  signed  the 
guaranty,  and  long  before  the  note  became  due,  he  was  in- 
formed that  the  indorsement  had  been  obtained  in  blank, 
and  fraudulently  filled  up  for  a  larger  sum  than  the  one 
agreed  upon,  and  that  before  the  note  became  due,  the  de- 
fendant had  ample  time  to  have  communicated  this  informa- 
tion to  the  plaintiff,  and  no  testimony  was  offered  to  show 
that  he  had  done  so.  Testimony  was  also  oflered  tending 
to  show  that,  at  the  time  when  defendant  gave  the  guaranty 
in  question,  the  firm  of  Buck  &  Bailey  were  indebted  to  the 
makers  of  said  note,  in  a  larger  sum  than  the  one  specified 
in  the  note,  and  that  the  indebtedness  existed  and  was  known 
to  defendant  when  he  gave  the  guaranty.  It  also  appeared 
that  the  <lefendant  was  informed,  about  six  months  after  the 
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time  of  obtaiDiDg  the  blank  indorsement,  and  after  the  guar- 
anty was  given,  that  one  of  the  makers  of  the  note  ga?e  a 
'  receipt  for  the  blank  indorsement  of  the  following  tenor : 

<  Received  of  Buck  &  Bailey  their  indorsement  on  a  blank, 
<  to  be  filled  ap  with  a  note  not  to  exceed  0 1000 — ,  at  one 
*  of  the  Banks.    Crofvnpoint,  January  29, 1828. 

<  Amasa  B.  Gibson.' 

The  plaintiff  also  introduced  testimony  tending  to  show 
that  the  note  in  question  was  duly  presented  for  payment, 
protested  for  non-payment,  and  that  all  the  indorsers  thereof 
were  duly  notified,  and  that,  by  the  use  of  reasonable  dili- 
gence, it  could  not  probably  have  been  collected  of  the 
the  makers,  or  of  any  of  the  indorsers  except  the  defendant. 

There  was  evidence  given  on  the  part  of  the  defendant 
tending  to  show  that  Buck  &  Bailey  were  partners  in  the 
lumbering  and  merchandize  business,  in  Crownpoint,  New 
York ;  that  the  indorsement  of  the  name  of  the  firm  of 
Buck  Sl  Bailey  was  made  on  a  blank  paper,  by  Bailey,  with- 
out the  knowledge  of  Buck,  and  for  the  accommodation  of 
Amasa  B.  Gibson  ;  that  no  consideration  was  ever  received  by 
Buck  &  Bailey,  at  any  time,  or  in  any  manner,  from  any 
person ;  that  Buck  had  no  knowledge  of  such  an  indorse- 
ment having  been  made,  until  the  note  was  shown  him  in 
Troy,  in  the  hands  of  the  plaintiff,  at  the  time  he  gave  the 
guaranty.  And  testimony  was  given  tending  to  show  that 
the  plaintiff  received  the  note  of  Gibson  in  payment  of,  or 
as  security  for,  a  pre-existing  debt  due  from  said  Gibson. 

The  plaintiff  requested  the  court  to  cha^e  the  jury  that  if 
the  defendant's  guaranty  was  executed  before  the  note  became 
due,  and  before  any  knowledge,  on  the  part  of  the  defendant, 
of  the  manner  and  circumstances  under  which  it  was  obtained, 
and  if  such  knowledge  came  to  the  defendant  before  the 
note  became  due,  then  it  was  his  duty  to  communicate  the 
facts  to  the  plaintiff  within  a  reasonable  time,  and  if  he  failed 
so  to  do,  it  was  a  waiver  of  all  right  to  take  advantage  of  the 
fraud  in  obtaining  the  indorsement  And  if  such  guaranty 
was  executed  after  the  defendant  had  knowledge  of  the  fraud, 
then  the  execution  of  the  guaranty  was  a  waiver  of  the  fraud 
used  in  procuring  it. 

The  plaintiff  also  requested  the  court  to  chaige,  that,  how- 
ever this  might  be,  if  Buck  &  Bailey  did  owe  the  makers  of 
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the  note  a  larger  sum  than  the  amoant  of  the  note,  at  the 
time  of  the  making  of  the  guaranty,  the  execution  of  the 
guaranty,  by  the  defendant,  must  be  Yiewed  as  a  waiver  of  the ' 
right  to  contest  the  indorsement,  at  all  events  so  far  as  to 
throw  the  burden  of  proof  on  the  defendant  to  show  that 
such  indebtedness,  constituting  a  fund  to  pay  such  note,  or 
guaranty,  had  been,  by  force  of  law,  drawn  out  of  the  hands 
of  Buck  &  Bailey. 

The  county  court  did  not  charge  the  jury  as  requested  by 
the  plaintiff,  but  did  charge  them,  in  substance,  as  follows: 
that  the  plaintiff  must,  in  order  to  entitle  himself  to  recover, 
establish  the  fact  that  the  contract  declared  upon,  and  which 
had  been  given  in  evidence,  was  made  upon  good  and  auffi- 
cient  consideration,  and  this  must  depend  upon  the  question, 
whether  the  evidence  in  this  case  showed  a  legal  liability 
upon  the  defendant,  as  one  of  the  indorsers  of  the  note,  to 
pay  the  same  to  the  plaintiff;  and  that  as  it  appeared  by  the 
evidence  that  the  note  was,  on  the  29th  day  of  June,  1829, 
duly  presented  at  the  place  where  payable,  and  payment 
demanded,  which  had  been  refused,  and  a  protest,  contain- 
ing notice  of  the  dishonor  of  the  note,  bad  been  inclosed  in 
the  next  mail  directed  to  the  several  indorsers,  the  notice  was 
sufficient  to  charge  them,  and  that  this  furnished  evidence, 
prima  fadey  to  charge  the  defendant  as  one  of  the  indorsers 
of  said  note,  with  the  payment  thereof,  and  also,  that  the 
guaranty  itself  furnished  evidence,  prima  facie^  as  to  Buck, 
of  such  liability.  But  the  jury  were  further  told  that  if  they 
found,  from  the  evidence,  that  the  note  which  Buck  had 
guarantied  the  payment  of,  was  indorsed  by  Bailey  in  the 
name  of  the  firm  of  Buck  &  Bailey,  on  a  blank  paper  at  the 
request  of  Amasa  B.  Gibson,  under,  an  agreement  between 
him  and  Bailey  that  it  should  be  filled  up  only  for  one  thou- 
sand dollars,  and  that  the  makers  of  the  note,  afterwards, 
without  the  consent  of  Buck  &  Bailey,  filled  it  up  for  a  much 
larger  sum,  and  put  it  into  circulation,  it  was  a  fraud  upon 
Buck  dc  Bailey,  and  that  they  could  not  be  charged  as  in- 
dorsera  of  said  note,  unless  it  had  passed  into  the  hands  of 
the  plaintiff,  as  indorsee  of  the  note,  in  the  due  course  of 
business,  for  a  valuable  consideration,  and,  in  that  event, 
though  the  note  was  put  into  circulation  in  the  manner  it 
was  claimed  to  have  been,  by  the  defendant,  still,  the  de- 
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A»oftov,  feodant  would,  notwithttaiidiiig  this  objectioOy  be  Ikble  to 
^"^^2^'  the  plaintiff  as  one  of  the  indorsen  thereof  and  that 
'  this  furnished  a  sufficient  basis  for  a  conridemtion  of  the 


( 


Rnfffll 

9.         defendants   special   contract  to  pay  the  note  in  case  the 
^^^'       plaintiff  woald  deky  the    collection  of  it  against  Bock 
until  the  time  stipulated  in  the  contract,  and  had  delayed 
accordingly  to  call  upon  defendant  for  payment   thereof. 
The  jury  were  also  told,  that  if  the  note  was  put  into  circu- 
lation in  fraud  of  Buck  &  Bailey  and  was  passed  and  in- 
dorsed by  the  Gibsons  to  the  plaintiff  in  payment  of,  or  as  se- 
curity for,  a  precedent  debt  due  from  the  Gibsons  to  Russell, 
this  was  not  in   due  course  of  business ;  and  that,  in  that 
erent,  the  plaintiff  could  not  recover  in  this  action,  but  their 
▼erdict  should  be  for  defendant.     They,  however,  were  told 
t  if  they  found  from  the  evidence,  that  Buck,  at  the  time  he 
.  gave  the  guaranty  to  pay  the  note  to  the  plaintiff,  knew  aD 
/  the  facts  relative  to  the  manner  in  which  the  note  was  made 
and  ^ot  into  circulation,  he  could  not  now  object  to  the  pay- 
ment of  the  note  on   that  account,  but  would  be  bound  by 
his  contract,  though  the  note  was  passed  to  the  plaintiff  in 
payment  of,  or  as  security  for,  a  precedent  debt 

The  jury  were  also  told  that,  in  general,  one  partner  may 
bind  his  co-partner  in  making  and  indorsing  a  promissory 
note  in  the  name  and  in  the  behalf  of  the  firm,  and  that 
third  persons  were  not  bound  to  inquire  whether  the  partner 
was  acting  on  the  partnership  account,  or  his  own,  and  that 
the  presumption  was  that  it  was  on  the  partnership  account, 
and  that  this  was  sufficient,  unless  the  contrary  was  proved, 
or  unless  the  person  to  whom  the  paper  was  passed  had 
notice,  or  reason  to  believe,  that  the  partner  who  signed  the 
partnership  security  was  acting  on  his  own  private  account ; 
that  the  guaranty,  by  one  partner,  in  the  name  of  the  firm, 
not  in  the  regular  course  of  their  business,  would  not  bind 
the  firm,  unless  adopted  and  acted  upon  by  ^the  other  partner, 
and,  in  that  event,  it  would  bind  the  firm ;  and  that  in  this 
case  the  fact  that  the  note  was  in  the  hands  of  the  makers 
and  by  them  passed  to  the  plaintiff,  was  not  evidence  to  the 
plaintiff  that  the  indorsers  of  the  note  were  but  accomoda- 
tion indorsers,  though  it  might  be  sufficient  to  invite  inquiry; 
yet,  as  Buck,  with  a  full  knowledge  that  Bailey  had  iadoraed 
this  note  in  the  name  of  the  firm,  had  siri>seqoently  promised 
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the  plaintiff  to  pay  the  note,  it  was  a  recognition  of  the  bind- 
ing effect  of  the  act  of  other  partner  upon  the  firm,  and  thatthe 
defendant  cannot  object  that  the  firm  are  not  bound  by  the 
indorsement  of  Bailey,  simply  on  the  ground  that  it  was 
without  the  scope  of  the  partnership  business. 

The  jury  were  also  told  that  they  were  to  regard  this  con« 
tract  of  the  defendant  as  a  conditional  undertaking,  and 
that  it  was  incumbent  upon  the  plaintiff  to  use  reasonable 
diligence  to  collect  the  note  of  the  makers,  and  that  if  he 
foiled  to  collect  the  note  for  the  want  of  such  diligence,  he 
could  not  recover  against  the  defendant ;  but  they  were  told 
that  if  they  were  satisfied  that  the  makers  of  the  note  were 
bankrupt  at  the  time  the  note  became  due,  and  that  a  suit, 
proceeding  to  judgment  and  execution,  against  them  would 
have  been  inoperative  towards  producing  any  satisfaction  of 
the  note,  and  that  the  defendant  had  sustained  no  injury  by 
reason  of  such  omission,  it  was  not  necessary  that  there 
should  have  been  any  legal  proceeding  on  the  note  against 
the  makers,  to  entitle  the  plaintiff  to  recover,  but  that  such 
bankruptcy  would  excuse  the  want  of  such  proceedings* 
Under  these  instructions  the  jury  found  a  verdict  for  the  de- 
fendant. The  plaintiff  excepted  to  the  charge  of  the  county 
court* 


Addisoit, 

January^ 

1842. 

RuflseU 

V. 

Back. 


C.  lAnsley,  for  plaintiff. 

I.  If  the  defendant  made  the  agreement,  declared  on,  in 
ignorance  of  the  circumstances  under  which  the  signature 
of  the  firm  was  obtained,  it  was  his  duty,  on  learning  the 
facts,  to  give  the  plaintiff  timely  notice,  if  he  intended  to 
avoid  bis  agreement. 

The  information,  in  contemplation  of  law,  would  have  been 
of  the  highest  importance  to  the  plaintiff.  It  was  known  only 
to  the  defendant  and  his  partner,  and  the  plaintiff  could  have 
no  means  of  learning  the  facts  except  through  them.  Here 
they  were  silent  about  the  facts,  now  relied  on  as  a  defence, 
uatil  they  had  obtained  all  the  forbearance  contempated  by 
this  contract,  and  now  to  insist  upon  this  defence  for  the  first 
time,  after  suit  brought,  and  after  taking  the  benefit  of  the 
delay,  is  a  gross  and  glaring  fraud  upon  the  plaintiff  who  re- 
posed in  security  on  the  faith  of  the  defendant's  positive 
undertaking  and  promise. 


Vol.  XIV.     w.  a.  iv. 


SO 
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RaiBell 

r. 
Back. 


II.  It  appearing  that  Buck  &  Bailey  were  indebted  to 
Gibson,  at  the  time  when  the  contract  in  question  was  made, 
it  would  seem  that  nothing  short  of  proof  that  that  indebted* 
ness  had  been  satisfied  under  due  course  of  Jaw  would  be 
suJSicient  to  enable  them  to  set  up  the  present  defence  againat 
an  innocent  holder.    Fentan  v.  Pococky  I  Com.  LawR«72. 

We  think  the  charge  erroneous  in  directing  the  jury  that 
there  was  no  consideration  for  this  contract,  unless  the  de« 
fendant  was  legally  holden  on  the  note.  Now  the  defendant 
was  not  holden,  if  he  determined  to  give  the  present  contract 
as  a  settlement  of  plaintiff's  claim.  In  that  case  he  would  be 
bound  by  it,  for  the  settlement  of  a  doubtful  claim  binds  the 
promissor.  And  here  the  jury  might  well  presume  that,  in 
consideration  of  the  delay,  and  inasmuch  as  Buck  &.  Bailey 
were  then  indebted  to  Gibson,  Buck  determined  to  come  to 
a  compromise  and  in  his  pretended  defence  to  gain  time. 

This  note  having  been  drawn  and  indorsed  blank  by  Buck 
&,  Bailey,  while  they  were  largely  indebted  to  the  drawers^ 
to  enable  the  drawers  to  go  into  the  market  and  raise  money 
on  it,  or  purchase  property,  we  insist  that  they  cannot  be 
allowed,  after  they  have  induced  business  men  to  act  on  the 
faith  of  this  fictitious  paper,  by  parting  with  their  property 
or  extinguishing  a  precedent  debt,  to  come  into  court  and  set 
up  this  fictitious  transaction  as  a  ground  of  defence.  This 
kind  of  paper  is  entitled  to  no  favor.  It  is  injurious  to  the 
business  and  morals  of  the  communky,  and  to  treat  it  with 
favor  is  to  reward  the  bold  and  reckless  at  the  expense  of  the 
cautious  and  prudent. 

The  doctrine  that  if  a  biH  is  not  capable  of  being  enforced 
between  the  original  parties,  it  does  not  become  so  by  being 
taken  for  a  precedent  debt,  may  perhaps  be  reasonable  in  a 
certain  class  of  cases,  and  would  be  upheld  by  a  strong 
equity.  But  can  it  with  reason,  safety,  or  equity,  be  applied 
to  accommodation  paper,  which  is  sent  forth  into  the  world 
to  delude  that  it  may  betray  ?  Especially  is  the  doctrine  un- 
just and  monstrous  when  an  innocent  bolder  has  received 
such  a  bill  and  reposes  upon  it  until,  upon  suit^  he  is  met  and 
prostrated  by  this  secret  poison.  At  the  time  this  paper  was 
passed,  the  makers,  Gibsons,  were  good ;  and  the  plaintiff 
having  delayed  his  debt  for  this  paper,  and  further  delayed 
it  on  the  defendant's  recognition  and  express  promises  to  pay; 
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to  permit  the  defendant  now  to  defeat  the  plaintiff  by  this 
concealed  defence,  is  neither  good  morality  nor  good  law. 
New  York  Digest,  148.     Brown  v.  Mott,  7  Johns.  361. 

We  insist  that  the  contract  was  an  absolute  undertaking 
to  pay  the  note,  if  it  remained  unpaid  at  the  time  stipulated 
in  the  contract.  12  East,  227.  8  Id.  245.  7  Peters,  122. 
Allen  V.  Bightmanf  20  Johns.  364.  Manning  v.  King^  7 
Com.  Law  R.  57. 

As  to  the  notes  being  nudum  pactumy  I  do  do  not  see  the 
force  of  the  reasoning  on  this  point.  Forbearance  alone  is 
a  good  ground  for  a  promise,  and  is  it  any  the  less  obligatory 
that  the  defendant  was  before  bound  ?  The  fact  that  Buck 
&  Bailey  were  already  holden  on  the  bill,  did  not  exhaust 
the  power  to  contract.  If  holden  at  all  they  were  holden 
jointly,  but,  by  this  contract,  Buck  became  severally  liable, 
and  it  is  no  answer  to  say  that  he  still  remained  liable  on  the 
note,  if  it  was  so.  That  did  not  preclude  him  from  making 
another  contract  and  bindii^  himself  in  a  different  way 
and  §t  a  different  time. 


Addiior, 

January^ 

1842. 

Ratiell 

V. 

Bock. 


H,  Seymour  and  A.  C  Hand  for  defendant. 

The  neglect  of  defendant  to  inform  the  plaintiff,  as  soon 
as  he  learned  the  facts,  respecting  the  note,  in  no  way  pre- 
cludes him.  It  is  not  one  of  those  cases  where  a  party  is 
bound  to  give  notiece.  The  cases  where  notice  is  necessa- 
ry are  where  the  paper  is  forged,  and  immediate  notice  is 
necessary  to  enable  a  party,  to  fix  other  parties,  to  look  far- 
ther. As  in  the  cases,  I  Hill,  R.  287,  295.  12  Wheat. 
333,  354.  9  B.  &  C.  902.  3  Burr.  1354.  6  Taunt.  76. 
5  Taunt,  488,  495,  n. 

But,  again,  it  is  an  estoppel,  or  nothing,  and  the  party  is 
not  estopped  in  such  cases  unless  the  <^  other  party  has  been 
induced  to  alter  his  condition."  Heane  v.  Rogers^  9  B.  &  C. 
577.  (17  C.  L.  R.  449.)  13  Wend.  208.     6  Vt.  R.  529. 

Here,  so  far  from  delaying  proceedings  against  the  other 
parties,  the  paper  was  calculated  to  quicken  the  plaintiff  in 
proceeding  against  them,  being,  as  this  court  already  very 
properly  decided,  conditional  by  its  very  terms ;  diligence 
being  necessary  to  hold  defendant,  even  if  the  contract  was 
valid  in  other  respects. 

This  point  of  the  learned  counsel  is  wholly  unsupported 
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Januartff 
1642. 


Rutiell 
Bock. 


by  any  adjudged  cases.  It  is  not  of  thitt  class  of  cases 
where  notice  of  the  party's  knowledge  is  necessary  to  be 
given. 

The  second  point/ that  the  memorandum  might  be  con- 
sidered as  a  settlement  of  the  claim  between  the  parties,  is 
wholly  unsupported  by  proof ;  and  besides,  the  judge  was  not 
called  upon  so  to  charge  the  jury. 

The  third  point  is  equally  untenable.  The  fact  that  Buck 
6l  Bailey  owed  the  makers  of  this  note,  at  that  time,  is  too 
improbable.  Even  if  the  Gibsons  were  creditors  at  the  mo- 
ment this  paper  was  signed,  it  is  difficult  to  see  how  that  cir- 
cumstance could  form  a  consideration  or  inducement  for  this 
agreement  to  pay  this  debt  to  another  person  at  a  future  peri- 
od. Besides,  this  would  be  setting  up  a  different  consideration 
from  the  one  expressed  in  the  paper.  The  case  cited  from 
7  J.  R.  361,  Brawn  v.  MM^  to  this  point,  was  the  purchase 
of  a  note  by  paying  for  it,  part  in  cash  and  part  in  a  pre- 
existing debt,  the  purchaser  having  knowledge  that  it  was 
mere  accommodation  paper.  Knowledge  that  a  note  is  mere 
accommodation  paper  is  not  sufficient  as  against  a  bona  fide 
holder. 

The  fourth  point,  that  this  was  an  absolute  undertaking, 
we  consider  as  res  judicata,  and  fully  settled  by  the  decis- 
ion in  this  cause,  11  Vt.  R.  166.  To  that  decision  we  only 
add,  that  the  case  of  Allen  v.  Righimany  20  J.  R.  364,  and 
all  the  cases  cited  by  the  opposing  counsel,  and  Dean  v.  HaU, 
n  Wend.  R.,  and  Nash  v.  Skinner ,  12  Vt.  R.,  are  cases 
where  the  guarantor  either  received  a  consideration,  or  there 
was  some  consideration  passing  from  the  promisee,  at  the 
time. 


The  opinion  of  the  court  was  delivered  by 

Bennett,  J. — Under  the  charge  of  the  court,  the  jury  must 
have  found  that  the  defendant,  at  the  time  of  givingthe  guar- 
anty, had  no  knowledge  of  the  existence  of  the  facts,  which 
would  have  defeated  an  action  against  the  indorsers  of  the 
note.  But  it  is  said,  in  argument,  that  he  was  bound  to 
give  the  plaintiff  timely  notice,  after  he  was  advised  of 
the  facts,  of  his  intention  to  avoid  the  contract,  and  that, 
not  having  so  done,  it  amounts  to  a  waiver  of  that  matter 


V 

Buck. 
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of  defence.     Is  this  so  ?     The  law  never  requires  a  useless  '  Addisor, 
act  to  be  performed.  m42. 

In  the  case  of  forged  paper^  and  where  the  effect  of  the 
delay  would  be  to  give  an  extended  credit,  there  may  be 
some  good  reason  for  requiring  notice.     The  party  may  wish 
to  look  further,  and  to  charge  others.     But  the  defendant's 
contract  has  been  adjudged  to  be  a  conditional  one,  and  that  ; 
the  plaintiff  was  bound  to  use  reasonable  diligence  to  collect  i 
the  note  of  the  makers,  before  he  could  resort  to  the  defend-  j 
ant  on  his  guaranty.     11   Vt.  R.  166.     He  could  not  have  i 
been  induced  to  alter  his  course  by  not  having  such  notice.  I 

Whether  Buck  &  Bailey  were  indebted  to  the  Gibsons, 
at  the  time  this  guaranty  was  given,  or  not,  can  have  no  ef- 
fect. There  is  no  pretence  that  this  entered  into,  and  be- 
came a  part  of,  the  consideration  of  the  defendant's  contract 
and  cannot  be  drawn  in  to  aid  in  sustaining  it. 

It  has  been  said  that  the  charge  of  the  court  was  wrong 
in  regard  to  the  consideration  of  this  contract,  in  making  it 
dependant  upon  the  fact  whether  this  defendant  was  bound 
as  an  indorser  or  not,  and  it  is  insisted  that  it  might  have 
been  given  in  settlement  of  a  doubtful  claim.  To  this  it  is  a 
sufficient  answer,  that  this  is  not  the  consideration  set  forth 
in  the  declaration,  and  there  is  no  evidence  tending  to  prove 
such  a  consideration,  so  as  to  call  upon  the  court  for  any 
such  charge. 

It  is  well  settled  that  any  defence,  available  against  the 
payee  of  a  negotiable  note,  may  be  set  up  against  the  hold- 
ers of  it,  unless  it  has  been  bona  fide  parsed  '^  while  cur- 
rant in  the  due  course  of  trade." 

In  the  state  of  New  York,  it  seems  to  be  settled  that, 
when  a  negotiable  note  is  passed  by  the  payee,  in  payment, 
or  as  security,  of  a  precedent  debt,  the  holder  does  not  re- 
ceive it  ^<  in  due  course  of  trade,"  but  that  it  must  be  recei- 
ved on  account  of  a  debt  contracted  at  the  time.  Codding- 
t09h  V.  Bay 9  20  Johns.  Rep.  651.  Payne  v.  Cutter,  13 
Wend.  R.  605.  Rosa  v.  Brothereon,  10  Wend.  85.  fVen^ 
dell  et  al  v.  Ifotc^eU,  9  Wend.  170.  This  was  a  transaction 
in  the  slate  of  New  York,  and  must  be  governed  by  their  de- 
cisions, even  though  we  might  differ  from  them.  We  seie 
no  reason  why  the  case  now  before  us  should  form  an  ex- 
ception to  the  rule  establtsbed  in  New  York.    The  plaintiff 
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Addisow,    made  oo  advance  upon  the  note.     His  remedy  against  the 
^"842^*     Gibsons  for  his  debt  was  not  cancelled  nor  postponed  by 


means  of  the  fraud  practised  upon  him,  in  passing  to  him  a 
r.       '  fraudulent  security,  and  the  result  must  be  that  Buck  could 
Howard.     ^^^  |^  chargeable  as  indorser  of  the  note  to  the  present 
holder. 

The  court  having,  on  a  previous  hearing,  decided  that  the 
contract  declared  upon  is  conditional,  the  question  cannot 
be  considered  open.  Though  the  bill-  of  exceptions  pre- 
sents other  questions,  yet,  as  they  are  not  relied  upon,  it  is 
sufficient  to  say  we  discover  no  error  in  the  proceedings  of 
the  county  court,  and  their  judgment  is  affirmed. 


Adams  &  Adams  v.  Solomon  Howard. 

The  supreme  court  have  not  jurisdiction  of  a  petition  to  set  aside  a  default 

entered  in  the  county  court. 
The  statute,  authorising  the  supreme  court  to  grant  a  new  trial  on'petition, 

does  not  extend  to  a  judgment  rendered  on  default. 
It  is  incident  to  the  power  of  a  court  to  set  aside  a  default,  at  the  time 

when  it  is  entered,  or  at  a  subsequent  time,  on  sufficient  reasons. 

The  facts  in  this  case  appear  in  the  opinion  of  the  court, 
which   was  delivered  by 

Williams,  Ch.  J. — This  is  an  application  for  a  new  trial  in 
a  case  where  the  judgment  in  the  county  court  was  rendered 
by  default.  The  decision  in  the  case  of  Scott  v.  Stewqrty 
5  Yt.  R.  57,  is  an  authority  against  the  jurisdiction  of  this 
court  in  this  case,  although  that  decision  was  made  previous 
to  the  passage  of  the  present  statute.  The  statute  now  in 
force  is  similar  to  the  statute  of  1810,  in  relation  to  new 
trials,  and  applies  only  to  those  cases  where  a  trial  has  been 
had.  It  requires  the  petition  to  be  brought  within  one  year, 
if  the  reasons  assigned  be  matter  of  law,  and  two  years,  if 
the  reasons  assigned  be  the  discovery  of  new  evidence ; 
evidently  having  reference  to  a  case  where  a  trial  has  been 
had.  A  default  is  not  a  trial,  and  it  sometimes  happens  in 
consequence  of  some  mistake  of  the  party,  or  it  is  sometimeB 
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ordered  for  not  complying  with  some  rule  of  the  court/  The    Addisoit, 
power  to  set  aside  a  default,  on  application,  either  at  the     ^'^1^2?' 
term  in  which  it  is  entered,  or  at  a  subsequent  time,  on  petition  p^^^i^  q     I 
and  citation,  is  incident  to  the  court  where  the  default  is         9, 
entered,  and  is  addressed  solely  to  the  discretion  of  the  same  wJntw^. 
court.     The  jurisdiction  over  such  petitions  is  not  given  by 
statute  to  the  supreme  court,  and  it  would  be  very  incon- 
venient that  it  should  be  so.     The  reasons  which  would  in- 
duce a  county  court  either  to  permit  or  order  a  default,  could 
not  well  be   reexamined  in  the  supreme  court.     We  are 
satisfied  that  the  decision  in  the  case  of  Scott  v.  Stewart 
must  govern  the  case.     The  petition  is  therefore  dismissed 
with  costs. 


Probate  Court  for  the  District  of  New  Haven  t^.  Whre- 
LOCK  H.  Hall  &  Enos  Wentworth. 

It  ifl  not  error  for  a  court  to  refaae  an  amendment,  where,  bjr  the  mlei  of 
law,  thej  might  ha^e  granted  it. 

Debt  on  an  administrator's  bond,  executed  to  the  Probate 
court  for  the  district  of  New  Haven,  by  Everett  D.  Hall,  (de- 
ceased,) administrator  of  the  estate  of  Azel  Wentworth,  as 
principal,  and  by  the  dsfendants  as  sureties. 

The  action  was  commenced  and  prosecuted  in  the  county 
court  by  Augustus  White  and  T.  Downey.  Judgment  having 
been  rendered  for  the  penalty  of  the  bond,  the  plaintiff  mov- 
ed to  amend  the  declaration  by  assigning  additional  breaches 
of  the  bond.  Leave  to  amend  was  granted  by  the  county 
court,  and  an  amended  declaration  was  filed,  in  the  name  of 
White,  alone,  as  prosecutor.  For  this  cause  the  defendants 
moved  to  dismiss  the  amended  declaration,  and  the  county 
court  thereupon  dismissed  it  The  plaintiff  excepted  to  the 
decision. 

C.  Linsley  argued  for  plaintiff,  and  cited  Bigelow's  Dig. 
67,  68.   Statute,  Slade's  Comp.  334.   D.  Chipman's  R.  263, 

H.  Needhamy  A.  Peck  and  fVtn.  P.  Brigge  for  defendants. 
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Adoisoii,        The  opinion  of  the  court  was  delivered  by 
1842.  Redfield,  J. — In  this  case  two  prosecutors  joined  in  put- 


Callender    ^^"S  ^^^  bond  in  suit.     After  the  cause  came  into  the  county 
*•  court,  the  plaintiff  moved  to  amend  the  declaration,  by  as- 

signing breaches  anew.  This  leave  was  granted,  and  when 
the  new  declaration  was  filed,  it  was  in  the  name  of  one  of 
the  prosecutors  only.  For  this  reason  the  defendants  moved 
to  dismiss  it,  and  the  county  court  sustained  the  motion,  or, 
in  other  words,  refused  to  suffer  any  such  amendment. 

Whether  that  court  could  have  allowed  any  such  amend- 
ment, is  a  question  not  now  before  us.  They  clearly  had 
power,  in  their  discretion,  to  refuse  it.  All  amendments  rest 
in  the  discretion  of  the  court  where  the  case  is  pending,  so 
far  as  the  amendment  asked  is  of  that  character  which  may 
be  made  consistent  with  the  rules  of  law.  It  is  never  a 
ground  of  writ  of  error  for  a  court  to  refuse  any  thing  rest- 
ing in  discretion.  If  a  court  should  grant  an  amendment 
improperly,  i.  e.  in  a  case  where,  by  the  rules  of  law,  the 
matter  was  not  amendable^  it  would  be  ground  of  error,  bat 
not  when  they  refuse  an  amendment  which  they  might  have 
allowed.  Judgment  affirmed. 


Clark  Callendeb  t^.  Isaac  D.  Sweat  and  Levi  S.  Lewis. 

Where  it  was  attempted  to  be  proved  that  a  partnership  existed  between 
two  persons  as  innkeepers,  Ac,  by  the  admission  of  one  of  the  alleged 
partners,  and  bjr  the  coarse  and  cireomstanoes  of  their  business  and  their 
joint  use  of  the  property,  connected  with  the  tavern  house,  it  was  held  that 
an  assignment  of  the  tavern  furniture  and  accounts,  by  the  other  alleged 
partner,  to  a  third  person,  for  the  payment  of  the  assignor's  debts,  might 
be  given  in  evidence  as  tending  to  rebut  the  testimony  on  the  part  of  the 
piaintiff,  and  to  show  that  the  alleged  partners  had  not  been  in  the  joint 
receipt  of  the  income  of  the  tavern. 

Assumpsit,  for  money  paid^  money  had  and  received  and 
money  lent,  against  the  defendants,  as  partners. 

Sweat  was  defaulted,  in  the  county  court,  and  Lewis  plead- 
ed non-assumpsit.     Issue  to  the  country. 
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On  the  trial  in  the  county  court  the  plaintiff  introduced    Aodisov, 
tesUmonj  tending  to  show,  that,  on  the  25tb  day  of  April,       i842. 


A.  D.,  1839,  Sweat  and  Lewis  entered  into  partnership,  in  c^ienaer 
the  business  of  keeping  a  tavern,  in  Shoreham,  and  of  buv-  i'- 
log  and  selling  cattle ;  that  the  partnership  was  to  continue 
one  year  from  the  ist  of  May,  1839;  that  Sweat  and  Lewis 
each  owned  a  small  farm,  the  proceeds  of  which  were  to  go 
into  their  partnership  business,  and  that  both  were  to  give 
their  personal  services  to  the  business  of  the  partnership ; 
that  they  were  to  share  equally  in  the  profits  and  loss ;  that 
they  both  moved  into  the  tavern  house,*  and  commenced  the 
business  of  tavern-keeping,  on  the  first  day  of  May,  1839, 
and  continued  the  business,  as  partners,  both  giving  to  it 
their  personal  services,  and  the  services  of  their  families,  un- 
til November,  1839,  when  Sweat  failed  and  the  business  of 
tavern  keeping  was  given  up. 

There  was  also  testimony  tending  to  show  that  Lewis  had 
admitted  the  existence  of  the  partnership.  The  plaintiff  fur- 
ther introduced  testimony  tending  to  show  that  in  June,  1 839, 
he  signed  a  note  with  Sweat  to  the  Vei^nnes  bank  for  one 
hundred  and  fifty  dollars  ;  that  Sweat  was  the  principal  in 
said  note  and  received  the  money  for  it  at  the  bank,  and  that 
this  money  went  into  the  business  for  the  benefit  of  the  part- 
nership in  purchasing  supplies  for  the  tavern,  and  that  the 
plaintUr  was  compelled  to  pay,  and  did  pay,  the  whole  of  the 
note  to  the  bank. 

The  defendant,  Lewis,  among  other  things  tending  to  dis- 
prove a  partnership,  ofiered  in  evidence  an  assignment,  made 
by  Sweat  at  the  time  of  his  failure  in  November,  1839,  to 
the  plaintiff  and  another,  who  were  sureties  for  Sweat,  to  in- 
demnify them,  and  to  pay  other  debts,  by  which  assignment 
the  tavern  furniture  and  tavern  accountSy  among  other  things, 
were  assigned,  and  the  assignment  specified  the  debts  to  be 
paid  out  of  the  property  assigned,  but  did  not  contain  the 
demand  for  which  this  suit  was  brought.  The  plaintiff  ob- 
jected to  the  admission  of  the  assignment,  but  it  was  admit- 
ted by  the  court  and  a  verdict  was  returned  for  the  defend- 
ants. 

The  plaintiff*  excepted  to  the  decision  of  the  court,  in  ad- 
mitting the  assignment* 
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Addisok,        U.  H.  Everest,  for  plamtiff. 
1843.  We  contend  that  the  court  erred  in  admitting  the  a8sign« 


BwMt  «(«{. 


Callender  ^^^^  offered  by  the  defendant  and  that  it  was  improperly 
admitted  by  the  court. 

It  was  not  relevant  to  the  issue.  It  had  a  direct  tendency 
to  mislead  the  jury  in  making  up  their  verdict^  and  without 
the  admission  of  the  assignment  a  verdict  must  have  been 
found  for  the  plaintiff  on  the  evidence  by  him  introduced. 

Evidence  must  be  relevant  to  the  facts  in  issue,  for  no 
evidence  can  be  admitted  that  does  not  tend  to  prove  such 
facts.     1  Swift's  Dig.  768. 

It  is  for  the  court  to  determine  the  admissibility  of  particu* 
lar  evidence,  with  reference  to  the  facts  in  issue.  1  Stark. 
Ev.  430. 

jEJ.  N.  BriggSy  for  defendants. 

The  testimony  introduced  in  this  case  was  mostly  directed 
to  the  issue,  whether  Lewis  was  a  partner  with  Sweat  in  busi- 
ness in  the  spring  and  summer  of  1839. 

For  the  purpose  of  proving  the  copartnership,  k  was  com* 
petent  for  the  plaintiff  to  prove  an  agreement  between  Sweat 
and  Lewis,  or  articles  of  copartnership,  to  show  that  they 
were  in  fact  copartners,  sharing  in  the  profits  and  loss  of  the 
business  transacted,  or  that  they  held  thenaselves  out  to  the 
public  as  partners,  or  to  show  that  Lewis  was  a  secret  or  dor* 
mant  partner,  participating  in  the  profits  of  the  business. 

It  was  certainly  competent  for  Lewis,  on  his  part,  to  rebut 
the  evidence  of  the  phintiff,  by  showing  that  he  was  not  a 
partner  with  Sweat ;  that  there  was  no  agreement  to  share  in 
the  profits  and  loss  of  the  business  to  be  transacted,  and  to 
show  that  he  was  not  a  dormant  partner. 

A  joint  participation  in  the  profits  of  the  keeping  of  the 
public  house  might  make  Lewis  liable. 

A  dormant  partner  is  one  who  is  a  participant  of  the  pro* 
fits  of  the  trade. 

He  is  liable  as  a  partner  because  he  receives  a  part  of  the 
fund  which  is  the  proper  security  for  the  satisfaction  of  the 
debt     16  Johns.  R.  40. 

Was  the  assignment  made  by  Sweat  to  plaintiff  in  No- 
vember, 1839,  admissible  evidence  ? 


Sweat  el  ml. 


OP  THE  STATE  OP  VERMONT.  168 

It  waA  introduced  to  support  the  issue,  on  the  part  of  Lewis,    Addm om, 
and  bad  that  tendency.  *'^1842?^' 

It  tended  to  prove  that  Sweat  assigned  to  the  plaintiff  the  ""ciOlender^ 
proceeds  of  the  tavern  business,  the  tavern  furniture,  accounts 
growing  out  of  the  business,  notes,  &c. 

The  assignment  tended  to  prove  that  Lewis  did  not  par* 
ticipate  in  the  proceeds  of  the  business  ;  that  the  accounts  and 
notes  were  in  the  name  of  Sweat,  and  that  Sweat  controlled 
the  business  and  disposed  of  the  property  to  pay  the  plain- 
tiff, and  not  upon  what  plaintiff  claims  as  a  partnership  debt* 
Bichardsm  v.  R.  9f  W.  Turnpike  Co.,  6  Vt«  R.  496.  1 
Starkie's  Ev.  17.     2  Stark.  380. 

It  cannot  be  objected  that  it  did  not  prove  the  whole  issue. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — The  question  litigated  at  the  trial  was  in 
relation  to  the  existence  of  a  partnership  between  the  de- 
fendants in  the  business  of  innkeepers,  and  the  purchase  and 
sale  of  cattle.  No  partnership  contract  was  given  in  evidence, 
but  it  was  attempted  to  be  established  against  Lewis  by  his 
admissions  and  against  the  two  by  the  course  and  circum- 
stances attending  their  business. 

Both  of  the  defendants  lived  in  the  tavern-house,  and,  it 
was  contended,  were  in  the  joint  use  of  the  property  connect- 
ed with  the  tavern  house.  The  assignment  by  Sweat  to  Cal- 
lender  of  the  tavern  furniture  and  tavern  accounts,  for  the 
payment  of  debts  which  he  owed,  would  tend  to  rebut  the 
evidence  on  the  other  side,  and  to  show  that  the  defendants 
had  not  been  in  the  joint  receipt  of  the  income  of  the  tavern, 
though  they  might  have  been  apparently  carrying  it  on  to- 
gether, and  was  properly  admitted  in  evidence. 

The  judgment  of  the  county  court  is  affirmed. 
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Joseph  F.  Tilben  v.  Benjamin  B.  Brown. 

One  may  maintain  trover  for  a  check,  which  ia  his  property,  although  not 
noade  payable  to  him,  or  negrotiated. 

If  one  purchase  of  a  mail  contractor  his  contract  and  stage  property,  with 
the  express  stipulation  that  the  postmaster,  when  the  quarterly  checks 
are  sent,  shall  deliver  them  to  the  vendee,  and  the  vendor,  notwithstand- 
ing this,  gets  possession  of  one  of  them  and  converts  it  to  his  own  use, 
he  is  liable  in  trover. 

Sach  order  given  to  the  postmaster  in  writing,  by  the  vendor,  is  a  power 
coupled  with  an  interest,  and  not  counteroMuidable. 

This  was  an  action  of  trespass  on  the  case,  counting,  in 
the  first  count,  in  trover,  and,  in  the  second,  on  the 
special  circumstances  of  the  case.  Plea,  not  guilty ;  issue  to 
the  court. 

On  the  trial,  in  the  county  court,  the  plaintiflf  introduced 
evidence  proving  the  following  facts.  Previous  to  Decem- 
ber 1st,  1837,  he  purchased  of  the  defendant  all  the  stage 
propertj^wned  by  the  defendant  on  the  line  between  Mid- 
dleburymH  Royalton,  and,  on  the  1st  day  of  December, 
1837,  took  a  written  assignment  of  a  contract  to  carry  the 
mail,  which  had  been  originally  made  by  the  defendant  with 
the  government ;  but  no  transfer  to  plaintiflf  of  said  contract, 
by  the  post-office  department,  had  been  made  at  the  time 
of  defendant's  taking  the  draft  in  question.  After  the  first  of 
December  the  defendant  ceased  to  have  any  interest  in  said 
line  of  stages,  or  the  mail  contract,  but  the  mail  was  there- 
after carried  by  the  plaintiflf.  Before  closing  the  contract  and 
taking  the  assignment,  the  plaintiflf  required,  as  security  to 
to  him,  that  the  drafts,  and  all  communications  from  the  post- 
office  department,  thereafter  to  be  mailed  addressed  to  the  de- 
fendant, should  be  retained  by  the  post-master  at  Middlebury 
and  delivered  to  plaintiflf,  or  sent  to  him  at  Rochester,  where 
be  resided,  and  that  the  defendant  should  not  receive  nor  take 
any  thing,  except  the  draft  for  the  quarter  that  would  end 
December  31st,  1837.  The  defendant  thereupon  executed 
and  delivered  to  the  plaintiflf  a  paper,  directed  to  the  post- 
master at  Middlebury,  stating  that  he  had  sold  his  interest  in 
said  mail  contract  to  the  plaintiflf,  and  directing  said  post- 
master to  forward  to  the  plaintiff  at  Rochester,  Vt  all  commu- 
nications from  the  post-office  department  to  the  defendant, 
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except  those  for  the  quarter  ending  Dec.  31,1 837.  The  plain- 
tiff notified  the  post-master  at  Middlebury  of  the  contract, 
and  sent  or  showed  him  the  paper  so  executed  by  the  defend- 
ant. The  defendant  agreed  that  the  contract  should  be 
transferred  to  plaintiff,  by  the  post-office  department,  and 
that  an  application  should  be  made  for  that  purpose. 

A  draft  from  the  Post  Master  General,  on  N.  Green,  was 
sent  to  Middlebury  post-office,  for  the  quarter  ending  April 
30,  1838,  of  the  amount  and  description  mentioned  in  the 
declaration,  which  draft  was  payable  to  the  defendant  or  his 
order,  and  which  he  negotiated  at  the  Bank  of  Middlebury 
on  the  30th  day  of  May,  1838.  Afterwards  he  refused  to 
deliver  the  draft  or  the  money  to  the  plaintiff,  assigning  as  a 
reason  that  he  had  claims  on  the  stage  company  across  the 
mountain.  After  the  plaintiff  demanded  the  draft,  or  the 
money,  as  aforesaid,  the  defendant  directed  the  post-master 
at  Middlebury  not  to  deliver  any  further  communications 
from  the  Post  Master  General  or  the  post-office  department, 
to  the  plaintiff.  Some  drafts  of  the  same  description,  and 
payable  in  the  same  manner  to  the  defendant  or  order,  were 
forwarded  by  the  post-master  at  Middlebury  to  the  plaintiff 
and  were  by  him  n^otiable  by  signing  the  drafts  as  the  de- 
fendant's agent.  The  defendant  was  embarrassed  in  his 
circumstances,  and  not  responsible  at  the  time  of  receiving 
the  draft  in  question.  Upon  these  facts  the  county  court 
decided  that  the  plaintiff  could  not  recover  in  this  action,  on 
either  count,  and  rendered  judgment  for  the  defendant  to 
recover  his  costs,  and  the  plaintiff  excepted  to  the  decision. 


Aomsoir, 

January^ 

1842. 

Tilden, 
Brown. 


C.  lAnaletff  argued  for  the  plaintiff,  and  cited  Chitty  on 
Cont  110,  130,  131 ;  Shep.  Touch.  224 ;  2  Stark.  Ev.  6 
Am.  Ed.  note,  835,  840 ;  35  Com.  L.  R.  54 ;  Id.  218 ; 
Robinson  v.  U.  S.  Lm.  Co.y  1  Johns.  592 ;  17  Com.  L.  R. 
486 ;  Carter  v.  JarviSy  9  Johns.  143 ;  Kingman  v.  Pierce, 
17  Mass.  247;  Schermtrhom  v.  Van  Volkenbugh,  11 
Johns.  529 ;  2  N.  H.  Rep.  66  ;  Roberte  v.  fVyatt,  2  Taunt 
268 ;  Taylor  v.  Plumer,  3  M.  &  S.  562 ;  Murray,  et  al.  v. 
Burling,  10  Johns.  172 ;  Jackson  v.  Anderson,  4  Taunt. 

24;   V.  Hayes,  4  Term  R.  260;    Ostrander   v. 

Brown,  15  Johns.  39 ;  v.  Barclay,  2  B.  &  A.  702 ; 

Lockwood  V.  BuU,  1  Cowen,  322 ;  Buck  v.  Kent,  3  V t.  R. 
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100 ;  Pierce  y.  CHlson,  9  Id.  216 ;  Clawe9  v.  Hawley,  13 
Johns.  484 ;  HoUand,  et  al.  v.  Osgood,  8  Vt.  R.  278 ; 
Chilly's  Plead.  133 ;  4  East,  333 ;  3  Id.  12 ;  Brawn  ▼. 
Dixon,  1  Term,  276. 

H.  Seymour  and  H.  Bell  for  defendant. 

L  Contracts  for  carrying  the  mail  cannot  be  transfeired  nor 
assigned  by  the  contractors,  so  as  to  give  the  person  to  whom 
it  is  assigned  any  claim  upon  the  post-office  department,  for 
his  services  in  transmitting  the  mail.  The  person  to  whom 
it  is  proposed  to  make  the  transfer  must  be  first  approved  of 
as  a  suitable  person  to  be  entrusted  with  the  mail,  and  the 
transfer  be  made  at  the  department,  before  he  can  have  any 
claim  on  the  department  for  services.  No  such  transfer  had 
been  made  at  the  time  the  draft,  in  question,  was  taken  by 
defendant.  All  the  responsibilities  rested  on  the  defendant 
and  his  bail. 

To  sustain  trover,  it  is  essential  diat  the  plaintiff  have  a 
perfect  and  complete  right  of  property,^  connected  with  a 
right  of  possession  in  the  chattel  converted.  And  if  the 
plaintiff  has  never  had  possession,  or  if  the  contest  be  with 
one  who  will  succeed  in  his  proof  of  title,  unless  the  plaintiff 
prove  a  better,  it  is  necessary  for  plaintiff  to  resort  to  strict 
evidence  of  title.     Stark.  Ev.  832*d.     2  Sel.  N.  P.  1268. 

1  Chitty's  PL  150. 

No  property  in  the  chattel  converted  ever  vested  in  plain* 
tiff;  because,  1.  The  agreement  made  by  defendant  with 
plaintiff  was  executory  and  never  executed.  2  Black.  Com. 
443.     Powell  on  Cont.  234. 

2.  Property  in  a  chattel,  not  in  existence  and  not  capable 
of  immediate  delivery,  cannot  be  transferred.  2  Sel.  N.  P. 
1268.     1.  Taunt.  318.     4  Taunt.  647. 

3.  If  any  thing  remains  to  be  done  on  the  part  of  the 
seller,  between  him  and  the  buyer,  before  the  article  pur- 
chased is  to  be  delivered,  a  complete  right  of  property  does 
not  attach  in  the  buyer  so  as  to  enable  him  to  maintain  trover. 

2  Sel.  N.  P.  1268.    6  East,  626. 

4.  No  right  to  the  draft  can  in  this  ease  be  derived  by 
plaintiff  in  the  possession  which  he  never  had.  The  paper 
directing  the  post-master  at  Middlebury  to  forward  the  com- 
munications from  the  fpost-offico  department  to  the  plaintiff 
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at  Rochester,  was  merely  a  directioD  to  him  as  a  public 
officer,  having  charge  of  the  post-office,  to  forward  certain 
papers  to  another  post-office.  The  Postmaster  was  not  the 
agent  of  Che  plaintiff  to  receive  these  papers  into  his  own 
possession,  so  as  to  make  his  posession  the  possesion  of  the 
plaintiff.  And  even  if  he  was  the  plaintiff 's  agent  for  that 
purpose,  it  does  not  appear  that  he  ever  did  take  this  draft, 
or  any  other  papers  sent  from  the  general  post-office^  into  his. 
own  possession  to  hold  for  the  plaintiff. 

5.  The  property  in  negotiable  instruments  is,  in  some  re* 
spects,  different  from  that  in  goods;  1  Bos.  &  P.  650;  and  can- 
not be  transferred  except  by  indorsement  in  writing  on  the 
Ml.  2  Stark.  Ev.  245.     Chitty  on  Bills,  109.     1  H.  Bl.  605. 

n.  The  second  count  in  the  declaration  cannot  be  main- 
tained. If  it  be  regarded  as  an  action  on  the  case,  in  the 
nature  of  fraud,  it  cannot  be  a  proper  remedy  in  thiB  case. 
No  action  for  a  tort  can  be  sustained  when  the  thing  com- 
plained of  is  a  mere  non-performance  of  a  contract.  Other- 
wise every  default  in  payment  may  be  laid  in  tort,  which  will 
blend  all  forms  of  action  in  utter  confusion. 

The  cases  arising,  ex  eotUractu,  where  yoo  may  bring  an 
action  tortwise,  are  those  where  the  gravamen  of  the  thing 
complained  of  is  misfeasance  or  malfeasance,  in  addition  to 
a  breach  of  contract.  Wright  v.  Geer,  6  Vt.  R.  161. 
StaweU  V.  Wescotty  2  Day,  422.  Dixon  v.  Clifton,  6  WiL 
319.  Govei  v.  Radnidge,  3  East,  62.  Buddd  v.  fViUon, 
6  T.  R.  369.     Weal  v.  King,  12  East,  452.  6  East,  331 . 


Aj>oisoii. 

1848. 
Tilden 

V. 

Brown. 


The  opinion  of  the  court  was  delivered  by 
Rebfield,  J. — The  great  question  in  this  case  is,  whether 
the  plaintiff  had  any  such  vested  interest  in  the  check  as  will 
enable  him  to  maintain  an  action  for  its  conversion.  For  if 
the  property  in  the  check  had  vested  in  the  plaintiff,  there 
can  be  no  doubt  he  can  maintain  trover  against  any  one  who 
wrongfully  convertsit  It  is  not  the  person  who  last  had  the 
manual  custody  of  the  paper,  or  he  to  whom  the  check  or 
note  is  made  payable,  who  is  to  maintain  an  action  for  its 
eonversion,  but  he  who  was  the  legal  owner  and  beneficially 
interested  in  the  check,  or  the  money  secured  by  it.  The 
person  entitled  to  sue  upon  a  bill,  check,  or  note,  n»y  main^ 
lain  the  action,  as  trustee,  for  the  benefit  of  the  owner.  But 
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the  btter  only  can  maiDtatn  trover  for  its  conversion.  The 
case  of  Bingman  v.  Pierce^  17  Mass.  R.  247,  is  in  point 
That  was  trover  at  the  suit  of  the  holder  of  a  promissory 
note,  who  was  owner  also,  bat  the  note  was  not  payable  to 
him,  nor  does  it  appear  that  the  note  was  negotiable,  or,  if  it 
were,  that  it  had  been  indorsed.  The  suit  is  against  the 
maker  of  the  note,  who  had  obtained  possession  of  it,  as  he 
claimed,  by  payment,  but  the  court  considered  it  no  pay- 
payment,  and  sustained  the  action  for  the  money  secured 
by  the  note. 

In  this  state,  trover  has  often  been  maintained  to  recover 
for  the  converson  of  the  paper  of  a  promissory  note,  after  it 
had  been  paid,  when  of  course  it  would  be  wholly  unimport- 
ant to  whom  the  note  was  payable,  or  into  whose  hands  it  had 
come,  if  he  withheld  it  from  the  maker  who  had  paid  it.  In 
the  cases  referred  to,  however,  the  note  was  in  the  hands  of 
those  who  had  l)een  owners  while  it  remained  unpaid.  Buck 
v.  Kent,  3  Yt.R.  99.  Eastman  v.  Potter,  4  lb.  313.  Pierce 
V.  Oilson,  9  lb.  216. 

The  case  of  Clowes  v.  Hotolsy,  12  Johns.  R.  484,  is 
that  of  a  bond,  not  payable  to  the  plaintiff,  but  assigned  to 
him,  and  executed  by  the  defendant,  and  which  he  detained 
from  the  plaintiff,  who  was  entitled  to  it  The  action  was 
fully  sustained.  I  shall  take  it  for  granted,  then,  that  if  the 
plaintiff  was  the  owner  of  the  check,  whether  it  was  made 
payable  to  him,  or  had  been  properly  indorsed  or  not,  he 
may  maintain  this  action  for  its  wrongful  conversion. 

I  will  first  advert,  briefly,  to  some  of  the  reasons  urged 
why  this  action  will  not  lie.  The  objection,  that  the  check 
has  not  been  properly  negotiated  to  plaintiff,  has  been  suffici- 
ently answered. 

An  extensive  class  of  cases  is  referred  to  in  order  to  show 
that,  on  the  sale  of  personal  chattels,  the  title  does  not  vest 
in  the  vendee  so  long  as  any  thing  remains  to  be  done  by 
the  vendor.  This  proposition  b  undeniable,  but  cannot  affect 
the  present  case,  as  here  nothing  more  remained  for  the  de- 
fendant to  do.  He  had  released  his  whole  interest  in  the 
contract  to  the  plaintiff.  So  far  as  he  was  bound  to  the  post 
office  department,  for  the  fulfilment  of  the  contract,  be 
stood  in  relation  of  a  surety  to  tha  plaintiff,  merely.  Tha 
plaintiff  was  the  owner  of  the  contract,  not  only  by  purchase. 
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bttt  he  bad  entered  upon  its  performance  and  had  continued 
to  fulfil  it.  It  was  his  own  business.  The  defendant  was 
under  no  obligation  to  pay  him  one  cent  for  his  labor,  nor 
did  he  guaranty  that  the  government  should.  If  they  could 
be  supposed  to  have  become  bankrupt,  or  to  have  refused 
to  fulfil  their  contract,  the  plaintiff  would  have  suffered  the 
loss. 

But  it  is  said  the  check  not  being  in  esse  at  the  time  of  the 
contract,  nothing  could  pass  until  it  was  formally  delivered 
by  the  defendant.  This  is  true,  in  those  cases  where  the 
right  to  the  thing  rests  merely  in  contract,  and  the  thing  it- 
self is  to  be  procured  by  the  obligor,  and,  not  being  specifically 
designated,  remains  at  his  risk  until  delivered;  as  in  the  case 
of  Mucklow  V.  Mangles f  I  Taunton,  318,  where  the  court 
considered  that  no  particular  barge  was  designated,  and 
therefore  it  was  a  mere  contract  to  deliver  a  barge*  But  in 
the  case  of  Woods  v.  Russell,  5  B.  &  A.  942,  a  more  recent 
and  well  considered  case,  where  the  bankrupt  contracted  to 
build  a  ship  of  a  given  description,  and  the  defendant  paid 
the  price  by  instalments,  as  the  work  prc^ressed,  it  was  held 
that  the  title  of  the  ship  vested  in  him,  and  for  taking  it 
away  he  was  held  liable  only  for  the  balance  of  the  price. 
This  is  the  general  rule  in  regard  to  all  manufactured  articles, 
made  to  order.  The  title  vests  in  the  vendee  when  the 
article  is  finished,  subject  to  the  vendor's  lien  for  the  price. 
So,  too,  in  all  cases  of  sale  of  personal  chattels,  when  the 
contract  is  complete,  and  the  price,  or  earnest,  paid,  as  be* 
tween  the  parties,  the  title  passes  without  delivery.  And 
this  is  especially  the  case  where  not  only  the  vendor  has 
done  all  which  he  is  td  do,  and  the  full  price  is  paid,  but  the 
very  chattel,  or  thing,  is  produced  by  the  labor  of  the  vendee. 
If  one  contracted  to  sell  a  manufactured  article,  to  be  made 
at  the  vendor's  shop,  (and  of  his  stock,  if  you  please,)  but  by 
the  labor  of  the  vendee,  or  the  increase  of  stock,  and  in  the 
mean  time  the  vendee  to  keep  the  stock,  can  it  be  supposed 
that,  in  either  case,  any  formal  delivery  would  become  neces- 
sary in  order  to  pass  the  title.  The  very  supposition  is  al- 
most too  bold  a  proposition  for  grave  argument,  when  it  is 
remembered  that  the  price  is  paid  in  advance. 

But  if  it  were  necessary,  in  the  present  case,  to  show  a 
formal  delivery,  even,  it  seems  to  me  that  the  order  to  the 
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post-master  at  Middlebury  to  forward  all  communications 
from  the  post-office  department,  addressed  to  defendant,  to 
the  plaintiff,  was  equivalent  to  a  delivery.  The  post-master 
was  thereby  constituted  the  mutual  agent  of  the  parties, 
to  be  the  conduit,  in  whom  and  by  whom  this  should  be 
effected.  When  the  check  came  into  his  hands,  it  was 
as  much  in  the  possession  of  the  plaintiff  as  if  he  had  ob- 
tained the  manual  custody  of  the  paper,  whether  it  were 
enclosed  in  a  letter,  or  not.  Under  this  state  of  the  case,  had 
the  plaintiff,  instead  of  the  defendant,  taken  possession  of  the 
check,  even  after  the  order  to  the  post-master  had  been,  in 
terms,  countermanded,  will  it  be  seriously  argued  that  the 
defendant  might  have  maintained  trover  for  it  ?  Yet  this  is 
but  a  necessary  consequence  of  the  proposition  which  is 
contended  for  on  the  part  of  the  defendant.  And,  in  this  view 
of  the  subject,  the  defendant  might  now  maintain  trover  for 
all  the  checks  which  the  plaintiff  has  taken  from  the  office 
since  these  counter  orders  were  given  to  the  post-master. 

But  it  must  be  obvious,  I  think,  that  this  order,  given  to 
the  post-master  at  Middlebury,  was  a  power  coupled  with  an 
interest  in  the  plaintiff,  and  in  no  sense  countermand- 
able.  It  is  a  familiar  principle  of  the  law  that  any  power, 
which  is  given  upon  consideration,  or,  which  is  the  same  thing, 
when  the  appointee,  or  he  for  whose  benefit  the  power  is 
conferred,  foregoes  some  advantage  in  order  to  induce  the 
giving  of  the  power,  or  places  himself  in  a  different  position 
from  what  he  otherwise  would,  the  power  thereby  becomes 
irrevocable.  That  is  precisely  this  case.  This  power  of 
retaining  the  checks  for  the  plaintiff  was  given  to  the  post- 
master for  the  indemnity  of  the  plaintiff  against  loss.  It 
might  have  been,  and,  from  what  appears  in  the  case,  very 
likely  was,  an  important  consideration  in  the  contract.  The 
contract  was  entire,  and  is  no  longer  executory,  having  been 
executed  by  both  parties,  neither  party  retaining  or  having 
any  power  to  rescind  it.  Can  it,  then,  with  any  show  of 
sound  reasoning,  be  argued  that  the  order  to  the  post-master 
was  countermandable  at  pleasure  ?     Surely  not. 

The  check,  then,  in  every  view  of  the  subject,  being  the 
property  of  the  plaintiff,  either  with  the  actual  possession  by 
the  his  servant,  or  the  right  to  immediate  possession,  which  is 
same  thing,  he  may  well  maintain  this  action  for  the  money 
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secured  by  it.  The  case  is  much  the  same  as  if  the  plaintiff 
had  originally  taken  out  the  contract  in  the  name  of  the  de- 
fendant, by  his  consent,  (which-  is  not  an  uncommon  case  in ' 
these  matters,  I  apprehend,  in  order  to  secure  the  good  will 
and  credit  of  a  former  contractor,)  but  with  .the  understand- 
ing, that  he,  in  whose  name  the  contract  stood  at  the  depart- 
ment, should  have  no  interest  or  concern  in  it,  except  per- 
haps to  receive  a  bonus  for  his  countenance  and  good  will. 
Under  this  state  of  facts,  we  may  suppose  one  of  the  quarter- 
ly checks  to  come  into  the  hands  of  the  nominal  contractor, 
and  he  having  some  just,  or  simulated,  claim  against  the  real 
contractor,  puts  the  check  to  his  own  use,  and  gravely  insists 
either  that  he  will  not  be  sued  at  all,  or,  at  all  events,  not  in  the 
form  of  an  action  of  trover.  We  could  only  consider  him  as 
holding  the  check  merely  in  the  capacity  of  a  trustee  for  the 
person  whom  he  had  permitted  to  use  his  name.  He  would  be 
in  effect  a  mere  depositary.  The  money,  when  obtained, 
would  be  that  of  the  real  contractor,  and  he  could  maintain 
trover  for  it  The  present  case  is  precisely  the  same  in  prin- 
ciple. The  plaintiff  may  maintain  trover  for  the  money  even^ 
so  long  as  he  can  identify  it.  Jackson^  ei  aL  v.  Anderaanj 
4  Taunt.  34 ;  which  was  trover  for  1 900  (spanish-milled) 
dollars.  So,  too,  where  the  trustee  has  wrongfully  converted 
the  trust  money  into  other  property,  the  owner  of  the  money 
shall  have  trover  for  the  property  purchased  with  it,  as  long 
as  he  can  trace  it.  Taylor  v.  Plumer,  3  M.  &.  S.  561, 
which  was  where  a  bankrupt  had  wrongfully  converted  money, 
given  him  to  buy  exchequer  bills,  into  American  stocks.  The 
plaintiff  was  allowed  to  maintain  trover  against  the  assignees 
for  the  avails  of  the  stocks  purchased  thus  wrongfully  with 
his  money.  In  pronouncing  judgment  in  the  case,  Lord 
Ellenborough,  well  says,  *  An  abuse  of  trust  can  confer  no 
'  rights  on  the  party  abusing  it,  nor  on  those  who  claim  in 
*  privity  with  him. — ^The  doctrine,  that  the  property  in  the 
<  thing  ceases  when  it  is  tortiously  converted  into  another 
'  form,  is  mischievous  in  itself  and  supported  by  no  authority 
'  of  law.' 

In  every  view,  then,  which  we  can  take  of  this  case,  we 
think  it  clearly  maintainable,  either  for  the  check,  or  the 
money.  We  are  the  more  reconciled,  not  to  say  gmtified,  at 
this  result,  from  the  consideration  that  it  does  meet  the 


AODISOlt, 

1843. 
Tilden 

9. 

Browa. 


172 


CASES  IN  THE  SUPREME  COURT 


Adoisov, 
Jamiarvi 
1842. 

Tilden 
BrowA. 


obvious  equity  of  the  case.  There  can  be  no  doubt  the 
parties,  at  the  time  of  entering  into  the  contract,  did  expect 
the  same  consequences  to  follow  from  the  contract,  which  we 
have  now  sought  out  and  applied.  There  can  be  littie  doubt 
that  the  suggestion,  at  the  time,  of  a  contrary  result,  would 
have  either  broken  off  the  negotiation,  or  have  induced  a 
resort  to  other  forms  of  effecting  the  desired  object.  This 
is  fairly  inferable  from  the  very  great  pains  which  were  taken 
to  exclude  the  defendant  from  retaining  any  possible  control 
of  the  quarterly  checks.  It  is  the  basis  and  the  only  legiti- 
mate object  of  all  rules  of  construction,  to  make  contracts 
speak  the  sense  of  the  parties.  If  this  result  is  secured, 
courts  need  not  feel  akrmed  by  any  foreboding,  or  prog« 
nostication,  even,  of  the  fearful  calamity  which  may  be  ex- 
pected to  befal  either  the  principle?  or  the  forms  of  the 
law.  I  know  it  is  difficult  always  to  steer  evenly  between 
the  extremes  of  disregarding  the  particular  equity  of  a  case, 
on  the  one  hand,  or  the  settled  rules  and  formulas  of  the 
law,  on  the  other.  Neither  should  ever  be  lost  sight  of. 
Both  are  important;  and,  in  a  clear  case,  no  doubt  the  particu- 
lar equity  should  yield  to  established  precedent  and  principle. 
But  in  a  wise,  judicious,  and  cautious  administration  of 
the  law,  it  is  believed  these  conflicts  will  be  found  much 
fewer  than  is  sometimes  apprehended.  It  is  the  great  boast 
of  our  law  that  its  forms  may,  without  violence,  be  so  mould- 
ed, as  to  meet  the  absolute  justice  of  all  cases.  Here  is 
a  controversy  about  something  more,  I  apprehend,  than  the 
mere  form  of  the  action.  For  if  trover  cannot  be  maintained,  it  is 
because  the  money  realized  was  not  the  money  of  the  plaintiff, 
and  if  not  the  money  of  the  plaintiff,  then  whose  was  it?  Surely 
the  defendant's.  He  of  course  cannot  then  be  liable  for  this 
same  money,  in  general  indebitatus  assurnpsity  for  money  had 
and  received.  If  he  is  liable  at  all,  it  must  be  upon  his  con- 
tract. This  provides  for  no  such  contingency,  for  the  best  of 
all  reasons,  that  the  parties  did  not  so  understand  the  matter. 
The  contract  provides  no  more  indemnity  against  the  defend- 
ant taking  these  checks,  than  against  his  taking  the  horses,  or 
carriages*  The  result  is,  if  we  deny  this  remedy,  we  do 
either  deny  all  redress,  or  turn  the  plaintiff  over  to  a  remedy 
which  the  parties  never  intended,  and,  by  consquence, 
did  not  provide  for.     Hence,  if  this  case  were  even  doubt- 
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fal,  in  r^iard  to  the  farm  q^  redre$s,  which  it  is  not,  I  should 
be  more  inclined  to  take  the  view  which  conforms  to  the  right 
and  justice  of  the  particular  case,  and  the  intentions  and  ex- 
pectations of  the  parties,  in  regard  to  the  contract,  than  one 
which  violates  both  these,  in  pursnit  of  some  distant  anology, 
to  some,  perhaps,  more  questionable  precedent,  than  the 
very  case  under  considerati<Mi  would  make.  When  cases 
are  decided  with  a  leading  reference  to  their  justice,  it  gener- 
ally turns  out,  when  they  come  to  be  analysed  fully,  that 
they  are  in  conformity  with  the  just  prindples  of  the  law, 
and  fully  reducible  to  its  most  approved  formulas.  And  not 
a  few  of  those  cases  where  the  acknowledged  equity  of  the 
cause  has  been  sacrificed  to  some  supposed  regard  to  pre- 
cedent, or  to  principle,  even,  when  they  come  to  be  subjected 
to  the  severer  scrutiny  of  time,  have  been  found  to  have 
violated  both  precedent  and  principle.  Hence  I  always  feel 
safer,  in  a  point  which  to  my  mind  seems  doubtful,  to  regard 
more  the  justice  of  the  case  than  any  nice  and  uncertain  anal- 
ogy, trusting  to  other  minds  to  see  the  reason  for  what  I  feel 
to  be  just  But,Kin  the  present  case,  I  could  not  esteem  it 
even  doubtful  whether  the  judgment  now  declared  is  in 
conformity  with  the  estabUshed  forms  and  precedents,  were 
it  not  that  two  members  of  this  court,  who  have  twice  heard 
the  argument  at  the  bar,  either  hesitate,  or  dissent  from  this 
judgment,  which  is  but  the  opinion  of  three  of  the  members 
of  the  court. 

Judgment  reversed  and  new  trial. 
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Beknbtt,  J.,  Dissenting.  To  maintain  this  action,  the 
plaintiff  must  have  been  vested  with  a  property  in  the  draft, 
connected,  at  least,  with  a  right  of  possession.  Actual  pos- 
session alone  is  not  enough,  in  this  case,  against  the  defend- 
ant, inasmuch  as  he  does  not  stand  as  a  stranger.  If  the 
property  in  the  draft  was  in  fact  vested  in  the  plaintiff,  it  is 
no  objection  to  this  action  that  it  had  not  been  so  negotiated 
to  him  as  to  transfer  the  right  of  action  upon  the  paper  itself; 
but  the  great  objection  to  the  action,  in  my  mind,  is  the  want 
of  a  vested  interest,  or  property,  in  this  specific  drafts  in  the 
plaintiff.  And  it  is  to  be  remarked  that  the  action  is  for  the 
conversion  of  the  draft  itself,  and  not  for  any  specific  mon- 
eys which  the  defendant  has  received  by  means  of  it. 
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One  of  the  reqiiisites  of  a  contract  of  sale,  is,  that  the 
thing  sold  must  be  in  esse,  at  the  time  of  the  making  of  the 
contract ;  that  is,  it  must  have  an  actual  or  potential  exist- 
ence, and  be  capable  of  delivery,  otherwise  it  is  but  an  ex- 
ecutory contract  and  conveys  no  legal  title  to  the  thing, 
which  was  the  pubject  matter  of  the  contract.  The  right  of 
property  does  not  pass.  It  is  true,  as  between  the  parties, 
the  right  of  property  and  of  possession  may  pass  to  the  ven- 
dee without  an  actual  delivery ;  but  this  presupposes  that  the 
subject  matter  of  the  sale  was  deiSnite,  ascertained,  and  ca*" 
pable  of  immediate  delivery.  In  Robinson  v.  McDonneUj 
5  M.  &  S.  228,  there  was  a  transfer  by  deed  of  the  freight, 
eamihgSj  and  profits  of  a  ship.  In  an  action  of  trover  for 
oil,  which  was  the  produce  of  whales  taken  on  the  voyage, 
it  was  held  there  could  be  no  recovery.  So  the  sale  of 
wool,  which  shall  thereafter  grow  upon  the  vendor's  sheep, 
passes  no  property.  The  subject  matter  of  the  sale  was  not 
in  ease ;  the  vendor  had  not,  at  the  time  of  the  contract, 
either  actually  or  potentially,  the  thing  sold,  but  only,  as  it  is 
said,  in  possibility.  Wood  fy  Foster'^  case,  1  Leon.  42. 
Grantham  v.  Hawley,  Hob.  132.  In  MucMow  v.  ilfan- 
gleSy  I  Taunton,  318,  trover  was  brought  for  a  barge,  and 
although  the  party  who  had  ordered  it  built,  had  paid 
money  on  account,  equal  to  the  price,  and  his  name  had 
been  painted  on  it  by  the  builder,  yet  it  was  held  that  the 
vendee  had  acquired  no  property  in  it  for  want  of  a  delivery. 
It  will  be  seen  that  the  bargain  did  not  provide  for  the  ad- 
vances to  be  made,  and  they  do  not  seem  to  have  been  reg- 
ulated by  the  progress  of  the  work,  and  though  no  particular 
barge  had  been  designated  in  the  contract,  and  could  not  well 
be,  it  being  afterwards  to  be  built,  yet,  when  built,  the  ven- 
dor had  designated  it,  and,  in  eflfect,  set  it  apart  for  the  ven- 
dee. Laidler  v.  Burlinson,  2  M.  d&  W.  602,  is  similar  in 
principle.  In  the  case  of  Woods  v.  RusseUy  5  B.  &  Aid. 
942,  which  at  first  might  be  thought  to  conflict  with  other 
cases,  yet,  by  the  terms  of  the  contract,  the  ship  was  to  be 
built  under  the  superintendence  of  the  agent  of  the  purcha- 
ser, and  given  portions  of  the  price  were  to  be  paid,  and 
were  paid,  according  to  the  progress  of  the  work,  and  it  was 
considered,  in  effect,  as  a  purchase  of  the  specific  articles  of 
which  the  ship  was  built.     Besides,  the  ship  builder  had  sign- 
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ed  the  certificate,  to  enable  the  purchaser  to  have  the  ship 
registered  in  his  own  name.  In  Clark  v.  Spence,  4  Ad.  & 
E.  467,  the  same  principle  was  recognized.  In  Ward  v. ' 
ShaWy  1  Wend.  404,  it  is  held  that  when  any  thing  remains 
to  be  done  before  the  sale  can  be  considered  as  complete, 
whether  to  be  done  by  the  vendee  or  vendor,  the  right  of 
property  does  not  pass  to  the  vendee,  as  between  the  parties 
themselves,  though  the  property  may  have  been  placed  in  the 
possession  of  the  vendee.  Indeed  these  principles  are  too 
well  settled  to  admit  of  debate.  The  only  question  I  con« 
sider  there  can  be,  relates  to  their  applicability  to  the  case 
before  us.  Brown  was  the  contractor  with  the  government  to 
convey  the  mail,  and,  on  the  first  of  December,  1837,  as- 
signed over  his  interest  in  the  contract  to  the  plaintiff,  but 
the  post-office  department  had  not  recognized  the  assignment, 
or  in  any  way  discharged  Brown  from  his  liability  to  that 
department.  All  the  responsibility  still  rested  upon  him  and 
his  bail,  and  to  them  could  the  government  alone  look  for 
the  fulfilment  of  Brown's  contract,  and,  upon  such  fulfil- 
ment. Brown  became  the  creditor  of  the  government,  and  it 
made  no  difference  that  his  assignee  had  in  fact  carried  the 
mail,  so  long  as  the  government  had  not  recognized  the  as- 
signment. So  far  as  respects  the  government,  Tilden  was 
but  the  agent  of  Brown,  and  it  was  of  no  importance  that,  as 
between  Tilden  and  Brown,  the  latter  ceased  to  have  any 
interest  in  the  contract  after  the  assignment.  The  govern- 
ment being  debtor  to  Brown,  and  the  draft  given  him  being 
in  settlement  of  such  indebtedness,  it  became,  as  I  think, 
when  enclosed  to  him  by  the  post-office  department  at 
Washington,  his  property.  The  case  finds  that  the  plaintiff, 
before  closing  the  contract  and  taking  the  assignment,  re- 
quired, as  security  to  him,  that  the  drafts  and  all  communi- 
cations addressed  to  the  defendant,  from  the  post-office  de* 
partment,  thereafter,  should  be  retained  by  the  post-master  at 
Middlebury,  and  delivered  to  the  plaintiff,  at  that  place,  or 
else  forwarded  to  him  at  Rochester,  and  that  the  defendant 
should  receive  nothing  except  the  draft  for  the  quarter  end- 
ing December  31st,  1837.  The  plaintiff's  action  is 
brought  for  the  draft  given  for  the  quarter  ending  March 
31  St,  1838.  At  the  time  of  the  contract  between  the  par- 
ties^ no  such  draft  was  in  being ;  no  indebtedness  existed  on 


Addison, 

1842. 
TIldeB 

V. 

Brown. 
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AoDisoir,  the  part  of  the  governmeDt,  at  that  time,  for  which  it  was  giv- 
TaiS^'  en,  the  consideration  having  been  rendered  the  goYernment 
Yjj^^  after  such  time,  by  the  defendant,  through  his  agent  or  as- 
V.  signee,  and  as  the  government  never  accepted  such  assignee, 
the  relation  between  them  and  the  defendant  is  unimpaired 
by  reason  of  the  assignment. 

Here,  then,  is  a  case  where  the  thing  sued  for  is  not  only 
made  long  after  its  pretended  transfer  to  the  plaintiff,  but 
every  thing  was  thereafter  done  to  entitle  him  to  the  draft 
from  the  government,  and,  in  legal  effect,  to  be  done  by  the 
defendant  himself.  How,  then,  can  a  contract  that  the  plain- 
tiff shall  have  the  avails  accruing  to  the  defendant,  from  the 
government,  upon  a  subsequent  performance  of  his  contract 
with  them,  be  but  an  executory  contract  ?  To  my  mind 
this  is  exceedingly  clear,  however  it  may  appear  to 
others.  If  this  contract  has  been  violated  by  the  defendant, 
the  plaintiff  has  a  plain  remedy  upon  the  contract .  itself, 
or  in  an  action  for  the  moneys  received,  and  I  perceive 
no  good  reason,  growing  out  of  the  equity  of  this  action, 
that  should  induce  the  court  to  labor  to  sustain  an  ac- 
tion founded  in  experiment,  and  in  contravention,  as  I  think, 
of  general  principles  and  well  marked  boundaries,  limiting 
the  different  kinds  of  action. 

Having  come  to  the  conclusion  that  the  draft,  when  made 
by  the  government,  and,  in  effect,  delivered  to  the  defendant, 
by  its  being  mailed  to  him,  vested  the  property  in  the  draft 
in  him,  it  remains  to  be  inquired,  whether  there  is  any  thing 
in  this  case  to  show  that,  at  any  subsequent  time,  the  defend- 
ant was  diveeted  of,  and  the  plaintifl  invested  with,  the  proper- 
ty in  this  draft.  All  that  we  have  is  that  the  draft  in  question 
came  to  the  post  office  at  Middlebury,  enclosed  to  the  de- 
fendant, and  that  the  post-master  had  previously  been  notifi- 
ed of  the  contract  between  the  parties  to  this  suit,  and  of  the 
order  given  by  the  defendant  upon  him,  under  date  of  the 
16th  of  December,  1837,  and  that  the  post-master,  instead  of 
delivering  the  draft  to  the  plaintiff,  delivered  it  to  the  de- 
fendant, who  negotiated  it  at  the  bank,  and  refused  to  let  the 
plaintiff  have  either  the  draft  or  the  money.  There  is  no 
evidence  that  the  post-master  assumed  to  become  the  agent 
of  the  plaintiff  or  of  the  defendant.  All  that  the  case  finds 
is  that  the  plaintiff  notified  him  of  the  contract  and  either 
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sent  him  or  showed  him  Brown's  order  upon  him.  The  draft 
came  into  the  possession  and  custody  of  the  post-master  at 
Middlebury  as  a  public  officer,  whose  duties  are  pointed  out 
by  law,  and  not  as  the  agent  of  any  one.  Though  he  might 
have  been  justified  in  delivering  the  draft  to  the  plaintiff,  yet 
he  did  not  do  it ;  and  in  the  absence  of  any  agreement  on 
bis  part  so  to  do,  it  can  hardly  be  contended  that  the  plain- 
tiff could  have  an  action  against  him  in  consequence  of  his 
failure  to  do  it.  If  the  draft,  when  mailed  at  Washington, 
became  the  property  of  Tilden,  what  transpired  at  the 
post-office  at  Middlebury  can  be  of  no  importance  to  the 
rights  of  the  plaintiff  in  sustaining  this  action.  If  it  did  not, 
but  was  the  property  of  the  defendant,  it  is  quite  beyond  my 
comprehension  to  see  that  what  transpired  at  the  Middlebury 
office  should  have  any  effect  in  changing  the  ownership  of 
the  draft.  Without  the  right  of  property,  it  cannot  be  con- 
tended that  the  plaintiff  can  sustain  this  action.  It  does 
not  follow,  from  my  views  of  the  case,  as  contended  upon 
the  argument,  that,  if  this  contract,  which  I  esteem  but  as 
eocecutary,  bad  been  executed^  and  the  drafts  had  passed  un- 
der it  into  the  possession  of  the  plaintiff,  the  defendant  could 
have  maintained  an  action  against  the  plaintiff  to  recover 
either  in  trover  for  the  drafts,  or  in  assumpsit  for  moneys  re- 
ceived upon  them.  The  contract,  executed  by  the  parties, 
would  be  an  ample  answer. 

It  it  is  hardly  contended  that  a  recovery  can  be  had  on 
the  second  count  in  the  declaration.  To  recover  in  tort, 
there  must  be,  in  the  case  of  contracts,  superadded  to  the 
breach  of  them,  a  malfeasance^  or  misfeasance^  which  must 
be  the  gravamen  of  the  complaint. 

But,  as  the  case  is  put  entirely  upon  the  count  in  trover,  I 
will  not  extend  my  remarks  relative  to  this  count,  and  will 
only  add  that,  in  mj  opinion,  this  action  is  not  maintainable, 
and  that  the  judgment  of  the  court  below  should  be  affirmed. 
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Le  Grand  Cannon  &  Stephen  Warren  v.  John  Norton 

AND  Francis  Slason. 

(In  Chancery.) 

The  answer  of  one  defendant  is  not  evidence  for  the  other. 

An  answer,  not  responsive  to  the  bill,  setting  up  matter  in  defence  or  avoid- 
ance, must  be  proved. 

QiuBre,  Whether  the  want  of  parties  to  a  bill  can  be  taken  advantage  of  on 
the  hearing  of  an  appeal  from  the  chancellor. 

When  the  want  of  parties  is  not  insisted  on  bj  demurrer,  or  plea,  it  cannot 
be  urged  at  the  hearing,  unless  it  manifestly  appears  that  a  decree  cannot 
be  made  without  bringing  other  parties  before  the  court 

This  was  an  appeal  from  a  decree  of  the  cburt  of  chance- 
ry against  the  defendants. 

The  orators,  in  their  bill,  charged,  in  substance,  that  one 
Cyrus  Adams,  on  the  2dd  day  of  August,  1828,  procured  the 
defendant,  Norton,  to  sign  a  note  with  him  to  one  McClure, 
and,  to  indemnify  Norton  for  signing  such  note,  indorsed  to 
him  sundry  notes  against  different  individuals,  amounting  to 
about  seven  hundred  dollars ;  that  the  note  so  given  to  Mc- 
Clure was  usurious  and  void ;  that  Adams  was  indebted  to 
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Ibe  orators  and  they  recovered  a  judgment  against  him,  at  the    Rotlaho, 
September  term,  1830,   of  the  county  court  for  Rutland       i842. 


county  for  the  sum  of  $978.25;  that  an  execution  issued  upon  catinon  «t  ol 
said  judgment  and  Adams  was  committed  to  jail  thereon,  and  ^' 
afterwards  made  application  to  be  admitted  to  the  poOr  debt- 
or's oath ;  that,  on  that  occasion,  he  made  an  assignment  of 
all  his  interest  in  the  demands  in  Norton's  hands,  to  the  ora->  . 
tors )  that  Norton  was  present  and  had  notice  of,  and  then 
recognized  the  assignment,  and  admitted  that  he  had  &re 
hundred  dollars  then  in  his  hands,  subject  to  said  assignment 
when  he  should  be  exonerated  from  the  note  so  given  to  Mc^* 
Clure ;  that  the  note  to  McClure  was  surrendered  up  to  Nor- 
ton without  payment  and  Norton  was  fully  discharged  there- 
from on  the  sixth  of  January,  1836;  that  the  orators  then 
demanded  of  Norton  the  notes  that  had  been  indorsed  to 
him  by  Adams  for  security)  or  the  proceeds  thereof,  and  Nor- 
ton refused  to  deliver  the  notes  to  them,  or  account  therefor 
to  the  orators ;  that  after  the^assignment  was  made  by  Adams 
to  the  orators,  and  after  notice  thereof  to  Norton,  the  latter 
delivered  said  notes,  or  the  moneys  collected  thefeon,  to  the 
defendant  Slason,  and  took  a  bond  of  indemnity  from  Slason, 
both  against  the  note  to  McClure  and  the  assignment  to  the 
orators^  And  the  orators  prayed  that  an  account  be  taken 
of  the  proceeds  of  said  notes  indorsed  by  Adams  to  Norton ; 
that  the  defendants  be  decreed  to  pay  to  the  orators,  &c, 
and  for  further  relief. 

The  defendant,  Norton,  in  his  answer,  admitted  all  the 
material  facts  alleged  in  the  bill,  except  that  part  which 
charges  that  he  admitted  that  he  had  the  sum  of  $500  in  his' 
hands,  subject  to  the  assignment  to  the  orators ;  that  charge 
he  wholly  denied.  And  he  alleged,  that,  in  May,  1830,  the 
defendant,  Slason,  notified  him  that  Slason,  together  with 
Philip  Pond  and  John  Williams,  had  obtained  the  consent 
of  Adams  that  the  proceeds  of  the  notes,  indorsed  by  Adams 
to  Norton,  might  be  applied  in  part  payment  of  debts  due 
from  Adams  to  Slason,  Pond  and  Williams,  as  he  believed, 
in  equal  proportions;  that  on  the  first  day  of  August,  1830, 
the  defendant  with  the  consent  of  Adams,  agreed  to  transfer 
and  deliver  all  of  said  notes  to  them,  and  they  agreed  to  give 
the  defendant,  Norton,  their  bond,  in  the  penal  sum  of  one 
thousand  dollars,  to  indemnify  him  against  the  note  given  to 
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RtfTLAffD,    McClare ;  that  afterwards  a  part  of  said  notes,  and  a  state- 

1342!^'    ment  of  the  remainder,  and  their  proceeds,  in  the  hands  of 

Orson  Clark,  were  delivered  by  Norton  to  Slason,  for  Slason, 

9,         Pond  and  Williams,  and  on  the  22d  day  of  Jane,  1831,  Pond 

Norton  et  al.  ^^ j  gingon  executed  their  bond  to  Norton  to  indenmify  him 

against  the  note  given  to  McClure  and  the  assignment  to  the 

orators. 

The  defendant,  Slason,  in  his  answer,  alleged,  that  in  the 
summer  of  1830,  he,  with  Pond  and  Williams,  agreed  with 
Adams  that  they  (Slason,  Pond  and  Williams)  should  receive 
the  benefit  and  proceeds  of  the  demands  indorsed  by  Adams 
to  Norton  on  being  indemnified  against  the  note  given  by 
Adams  and  Norton  to  McClure,  and  that  the  defendant  Sla- 
son, and  Pond,  did  indemnify  Norton  against  said  note  in  the 
manner  stated  in  Norton's  answer  ;  that  the  defendant,  Sla> 
son,  had  never  received  any  of  the  proceeds  of  the  notes  in- 
dorsed by  Adams  to  Norton,  except  the  amount  due  on  cer- 
tain notes  against  James  Merrill  and  about  thirty  dollars  on  a 
note  against  Joseph  Brown ;  that  other  of  said  notes  bad 
been  placed  in  the  hands  of  Orson  Clark  for  collection  and 
the  money  collected  by  him  on  such  notes  remained  in  Clark's 
hands,  with  the  understanding  that  it  was  to  be  appfied  for 
the  use  and  benefit  of  Pond,  and  that  Pond,  Williams,  and 
the  defendant,  Slason,  had  not  made  a  fall  settlement  of  said 
business  among  themselves. 

The  defendant,  Slason,  admitted  that  Norton  had  paid 
him  a  small  sum  to  apply  on  his  note  against  Adams ;  and  he 
further  alleged  that  all  the  proceeds  of  the  notes  so  received 
of  Norton  were  not  sufficient  to  pay  the  sums  that  Adams 
justly  owed  to  Slason,  Pond  and  Williams. 

The  answers  were  traversed  and  testimony  was  taken. 
The  facts  found  from  the  testimony  sufficiently  appear  in  the 
opinion  of  the  court. 

E.  A.  Ormebee  and  O.  Clark,  for  defendants. 

I.  Between  two  sets  of  creditors  of  an  insolrent  debtor, 
chancery  will  not  interfere  to  take  the  assets  from  the  pos- 
session of  one  and  give  them  to  another. 

In  the  view  of  chancery,  Slason  and  Pond  have  equally  as 
meritorious  a  claim  upon  the  notes  indorsed  by  Adams  to 
Norton  as  the  orators  have. 
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The  billy  so  fiir  as  regards  Norton,  is  a  bill  for  a  discovery.    JUttl^d, 
He  is  emphatically  the  oratoHs  witness.  His  answer  contains       rSSlS^^ 
a  clear  history  of  the  case,  and  its  truth  and  correctness  can-  caiiii««  ^tiu 
not  be  doabted.  «• 

The  answers  of  Slason  ai^l  Norton  materally  corroborate 
each  other. 

n.  Before  a  decree  shoald  be  made,  Pond  ought  to  be 
made  a  party. 

J.  Clark  and  R.  R.  ThraU  for  orators. 

I.  All  the  material  allegations  in  the  orator's  bill  are  admit- 
ted by  the  defendant,  Norton,  in  his  answer,  and  are  not  de- 
nied by  ShiBoo. 

II.  The  affirmative  allegations  in  the  answer,  in  avoid- 
ance, are  not  responsive  to  the  bill,  are  traversed,  and  are 
not  sopported  by  proofs.  2  Mad.  Ch.  446.  Hart  v.  Ten 
Egcky  2  Johns.  Ch.  R.  87,  and  note. 

1.  The  rule  is,  that,  between  equal  eqpiities,  the  court  wiH 
not  interfere  to  disturb  possession,  supported  by  legal  title. 
Barilejf  v.  O' Flaherty ^  1  Beatty,  61, 77  ;  or  between  two 
creditors  of  an  insolvent  debtor,  equity  will  not  interfere,  un- 
less one  can  establish  a  legal  title. 

It  becomes  necessary,  therefore,  to  eiamine  who  has  the 
kgal  title  in  this  case. 

To  support  the  legal  title  in  the  orators,  we  refer  to  the 
assignment  from  Adams,  and  the  full  admissions  of  the  de- 
fendant, Norton,  and  the  testimony.  The  defendants  show 
no  assignment,  either  in  writing  or  by  parol.  Slasom's  an- 
swer is  not  responsive,  and  is  not  evidence  to  prove  that  fact; 
but,  if  it  was  evidence,  it  does  not  established  the  title  m 
Ae  defendants.  The  answer  of  Norton  is  not  evidence  for 
Slason. 

2.  There  is  no  evidence  that  Slason,  Pond  or  Willianuiy 
were  the  creditors  of  Adams.  This  should  be  dearly  estab- 
lished by  direct  proof  and  should  not  be  left  to  be  inferred 
by  implication.  Slason's  answer  is  not  responsive,  nor 
did  it  establish  any  debt  either  in  himself  or  Williams  or 
Pond.  If  he  had  a  claim,  should  he  not  have  specified  what 
that  chira  was,  that  the  court  might  judge  whether  it  was  or 
was  not  a  valid  claim. 

We  tlunk  it  clear  fpam  the  bill,  answers  and  |koo£,  U 
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RvTLAvo,    that  the  orators  have  established  a  debt  against  Cyrus  Adatntf^ 
I842r^'    A°^  ^^  assignment  to  them  of  all  his  interest  in  the  demands 
in  Norton's  hands,     2.  That  Norton  has  been  indemnified 


Cannon  et  oZ. 

V.  against  the  McClure  note.  3.  That  there  is  no  evidence  to 
establish  a  debt  in  favor  of  either  SIason>  Pond  or  Williams 
against  Cyrus  Adams.  4.  That  there  is  no  evidence  of  an 
assignment  from  Adams  to  Slason^  Pond  or  Williams,  and 
that  the  orators  are  entitled  to  have  the  decree  of  the  chan- 
cellor affirmed. 

The  opinion  of  the  court  was  delivered  by  • 
Williams,  Ch.  J. — ^The  answers  in  this  catSe  Were  tra>- 
versed.  Where  answers  are  not  responsive  to  the  bill,  and 
where  they  set  forth  matters  in  avoidance  of  the  claim,  of 
the  orator,  they  must  be  proved.  The  answer  of  one  of  the 
defendants  is  not  evidence  for  the  other.  The  orator  has 
established,  both  by  evidence  as  well  as  by  the  admissions  in 
the  answers,  that  the  several  notes  and  claims  which  it  is  the 
object  of  this  suit  to  recover,  were  placed  in  the  hands  of  the 
defendant,  Norton,  to  secure  or  indemnify  him  for  having 
signed  a  note  with  Cyrus  Adams  to  one  McClure ;  that  all 
the  remaining  interest  of  Adams  in  the  several  notes,  on  the 
85th  day  of  December,  1830>  was  assigned  to  them,  they 
being  judgment  creditors  of  Adams,  of  which  notice  was 
immediately  given  to  the  defendant,  Norton ;  that  the  note 
which  the  defendant,  Norton,  gave  to  McClure,  was  void,  on 
account  of  usury,  and  was  delivered  up  to  Norton,  to  be 
cancelled,  before  commencing  this  bill.  The  duty  of  Norton^ 
under  these  circumstances,  was  obvious.  He  held  all  the 
notes  and  claims  as  trustee  for  Adams  in  the  first  place,  and 
therefore  the  orators,  after  the  purpose  for  which  they  were 
originally  placed  in  his  hands  was  accomplished,  were  entitled 
to  receive  them  as  the  as  the  assignees  of  Adams.  If  Norton 
gave  them  up  to  any  one  else,  on  receiving  a  bond  of  indem* 
nity,  he  would  remain  liable  to  the  orators,  and  must  resort 
to  his  indemnity. 

No  evidence  whatever  is  given,  that  these  several  claims^ 
thus  in  the  hands  of  Norton,  were  ever  sold  or  assigned  by 
Adams,/or  a  valuable  consideration,  to  the  other  defendant, 
Slason.  Slason  does  not  directly  alledge  any  indebtedness 
from  Adams  to  him,  or  any  assignment  to  him,  nor  is  there 
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any  proof  to  that  effect.    The  answer  of  Norton,  that  Slason    Rutland, 
notified  him,  in  the  month  of  May,  1830,  that  Adams  had    ^"^IP' 

agreed,  that  he,  Slason,  and  Pond  and  WilliamB,  should ' — 

have  the  benefit  of  the  demands  in  his,  Norton^s,  hands,  and  ^^T  **  *'' 
that  in  August,  1830,  he  agreed  to  deliver  them  to  them  Norton  e««l. 
with  the  assent  of  Adams,  is  not  evidence  for  the   other  de- 
fendant, is  not  supported  by  any  proof,  and,  moreover,  is  dis- 
proved  by  the   testimony   of   two   witnesses.      The  pro- 
ceedings had   before  the  commissioners,  when  Adams  at- 
tempted to  avail  himself  of  the  oath  for  poor  debtors,  in 
December,  1830,  with  the  fact  that  no  notice  is  taken  of  any 
claim  of  the  defendant,  Slason,  in  the  assignment  then  made 
to  the  orators,  corroborates  the  testimony  of  the  witnesses, 
that  the  defendant,  Norton,  in  his  answer,  must  have  been 
mistaken  as  to  the  time  when  he  first  learned  that  Slason, 
Pond  or  Williams,  made  any  claim  to  the  notes  in  question. 
On  the  evidence,  we  think  the  orators  have  established  their 
claim  to  the  demands  originally  placed  in  the  hands  of  Nor- 
ton, and  that  no  other  claim  thereto  is  established,  and,  of 
course,  are  entitled  to  the  relief  asked  for  in  their  bill. 

It  is  now  insisted,  by  the  defendants,  that  Williams  and 
Pond  should  have  been  made  parties  to  this  bill.     We  see 
nothing  in  the  case,  however,  which  renders  that  necessary. 
It  may  well  be  doubted  whether  advantage  can  be  taken  of 
the  want  of  proper  parties  when  a  case  comes  before  this 
court,  on  appeal,  particularly  if  it  does  not  distinctly  appear 
that  it  was  insisted  on  before  the  chancellor.     A  bill  is  not 
to  be  dismissed,  at  the  hearing,  for  want  of  parties,  and,  if 
not  insisted  on  by  demurrer,  or  plea,  if  it  appears  that  a 
decree  cannot  be  made  without  other  parties,  the  case  will 
only  stand  over  to  give  the  orators  an  opportunity  to  bring 
the  other  parties  before  the  court,  either  by  amendment,  or 
supplemental  bill,  as  the  case  may  be.     In  this  case  the 
orators  probably  made  Slason  a  party  because  the  funds 
had  been  transferred  to  him.     It  does  not  now  appear  that 
either  Pond  or  Williams  have  received  any  part  of  the  notes 
originally  placed  with  Norton,  except  that  a  sum  of  about 
one  hundred  dollars  was  paid  to  Pond  by  the  direction  of 
Slason.     Nor,  as  we  have  already  remarked,  did  either  Sla- 
son, Pond  or  Williams  show  any  legal  claim  to  them.     AH 
the  interest  which  they  appear  to  have  is,  that  the  defendants 
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RvTLAiiD,    DOW  say  that  Pond  and  Williams  were  to  be  equally  in* 
^^843?^'    terested  with  Slasoo,  and  that  Pond  joined  with  StaBon  in 

~       TT  the  bond  of  indemnity  to  Norton  against  the  claim  of  the 
9.         orators.  -  Although  this  precluded  the  defendants  from  avail- 

Norton^ «!.  j^^  themselves  of  the  testimony  of  Williams,  it  did  not 
furnish  such  evidence  as  rendered  it  necessary  to  bring  either 
of  them  before  the  court  in  this  case.  It  would  not  have 
been  safe  for  the  orators  to  have  made  them  parties,  without 
other  evidence  of  their  interest  in  the  object  of  this  suit 
than  is  now  afforded.  We  are  satisfied  the  decree  of  the 
chancellor  was  correct  in  holding  the  defendants  responsible 
for  the  demands  in  their  hands.  It  appears  that  the  chan- 
eellor  held  the  defendant,  Norton,  responsible  for  the  whole 
amount  of  the  claims  originally  placed  in  his  hands,  which 
had  been  collected  or  on  which  the  money  had  been  realized, 
and  the  defendant,  Slason,  responsible  jointly  with  Norton  for 
such  sums  only  as  he  received,  and  it  is  now  urged,  on  the 
part  of  the  defendant,  Norton,  that  a  greater  sum  was  re- 
ceived by  the  defendant,  Slason,  than  he  was  ordered  to  pay 
by  the  chancellor.  On  examination  of  the  evidence,  we 
find  this  to  be  the  case,  and  that  the  greater  part  of  the  pro- 
ceeds of  the  notes,  originally  received  by  Norton,  has  been 
paid  to  Slason,  and,  inasmuch  as  Blason,  on  receiving  the 
same- of  Norton,  gave  him  a  bond  not  only  to  indemnify  him 
against  the  claim  of  McClure,  but  also  against  the  claim  of 
the  orators,  for  which  this  bill  was  brought,  we  think  he  ought 
to  be  treated  as  jointly  holden  with  Norton,  to  the  orators,  for 
the  whole  amount  reported  by  the  master.  The  decree  of  the 
chancellor  should,  therefore,  be  altered,  and  the  defendants 
held  accountable  jointly  and  severally  to  the  orators  for  the 
proceeds  of  the  several  demands  which  the  defendant  held 
as  trustee  for  them,  and  which  have  been  paid  by  him  to  Sla- 
son. The  decree  will  be,  that  the  defendants  pay  the  amount 
reported  by  the  master,  with  interest  and  cost,  and  the  ad- 
ditional cost  of  this  appeal,  in  thirty  days,  or  tiiat  execution 
issue  therefor. 

A  mandate  issued  to  the  court  of  chancery  to  execute  the 
decree. 
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Where  a  person,  seized  of  lands,  for  the  consideration  of  one  dollar  and  for  AA<M 
love  and  affection,  executed  a  deed  conveyinjf  the  lands  to  his  brother,  Ladd 
and  afterwards  delivered  the  deed  to  a  third  person  to  be  by  him  kept  an* 
til  after  the  grantor's  death,  and  then  to  be  delivered  to  the  grantee,  and 
the  grantor  r^taiii^'possession  of  the  TlujdB  during  hi»Jife,  and  after  the 
death  of  the  grantor  the  deed  was  delivered  to  the  grantee,  and  a  pert  of 
the  lands  so  deeded  were  afterwards  set  off  to  the  widow  of  the  grantor, 
ander  an  order  of  the  probate  court,  as  her  dower  in  the  real  estate  of  the 
grantor ;  it  was  held  that  such  deed  did  not  operate  to  convey  the  landS| 
so  as  to  deprive  the  widow  of  her  dower  therein. 

Ejectment,  to  recover  the  seizin  and  possession  of  a 
parcel  of  land  in  Benson,  containing  about  one  hundred 
acres.     Plea,  not  guilty.     Issue  to  the  country. 

On  the  trial  in  the  county  court,  the  title  of  Fere  G.  Ladd, 
late  of  said  Benson,  deceased,  to  the  land  in  question,  was 
admitted,  and  it  was  also  admitted  that  the  plaintiff  was  the 
widow  of  the^said  Pere  G.  Ladd.  The  plaintiff  then  intro- 
duced certified  copies  of  the  records  of  the  probate  court  for 
the  district  of  Pairhaven,  showing  the  probate  of  the  last 
will  of  the  said  Per£  G.  Ladd,  at  a  probate  court  held  on 
the  second  day  of  May,  1838;  her  waiver  of  its  provisions 
in  her  favor,  agreeably  to  the  statute ;  her  demand  of  dower ; 
the  order  of  the  probate  court  appointiug  a  committee  to 
set  out  her  dower ;  the  return  of  the  committee  upon  said 
order,  dated  April  2,  1839,  and  its  acceptance  by  the  pro- 
bate court.  It  appeared,  from  the  return  of  the  committee, 
that  the  premises  described  in  the  plaintiff's  declaration 
were  set  out  to  her  as  and  for  dower  in  the  estate  of  her  hus- 
band, the  said  Per£  G.  Ladd,  together  with  other  premises. 

The  defendant  then  offered  in  evidence  a  deed,  duly  ex- 
ecuted, acknowledged,  and  recorded,  from  the  said  Pere  G, 
Ladd  to  the  defendant,  dated  November  29th,  1837,  (con- 
veying, for  the  consideration  of  love  and  affection  and  also  of 
one  dollar,)  the  land  in  question,  together  with  other  lands, 
to  the  defendant.  The  defendant  was  a  brother  of  the  said 
Pere  G.,  deceased. 

The  plaintiff  then  offered  evidence  tending  to  show  that 
the  said  Per6  G.  Ladd  made  his  last  will  and  executed  the 
said  deed  on  the  same  day,  to  wit,  the  29th  day  of  Novem- 

Vol.  XIV.  w.  a*  iv.  24 


Ladd. 


]  g5  CASES  IN  THE  SUPREME  COURT 

RuTLAETD,  ber,  1837 ;  but  that  the  deed  was  signed,  sealed,  and  ao 
ld42r^'  knowledged  subsequently  to  the  making  of  the  will ;  that  the 
7~7|  said  Peri  G.  Ladd  retained  the  deed  in  his  possession  for  a 
V.  few  weeks  and  then  delivered  it  to  John  Kellogg,  one  of  the 
witnesses  thereto,  and  the  executor  of  his  last  will,  to  keep 
in  trust  for  the  defendant  and  deliver  it  to  him  after  the  de- 
cease of  the  said  Pere  G.  Ladd,  when  called  for  by  the  de- 
fendant, and  not  to  deliver  it  until  after  the  decease  of  said 
Pere  G.  Ladd  ;  that,  on  this  occasion,  the«aid  Kellogg  exe- 
cuted a  receipt  therefor,  of  the  same  date  with  the  deed,  of 
the  following  tenor :  "  Received  from  Pere  G.  Ladd  a  deed 
'executed  by  him  to  Benoni  Ladd,  quit-claiming  to  said 
'  Benoni  four  hundred  and  fifty  acres,  more  or  less,  of  land, 

*  (being  the  home  farm  of  the  said  Pere  G.,  as  he  calls  it,) 
'dated  November,  29th,  1837,  to  keep  in  trust  for  said  Be- 
'  noni,  and  I  am  to  deliver  the  same  to  said  Benoni,  after  the 

*  decease,  of  said  Pere  G.  when  called  for  by  him ; "  that,  at 
the  time  of  the  delivery  of  said  deed  to  said  Kellogg,  the 
said  Pere  G.  expressed  his  anxiety  to  said  Kellogg  to  have 
the  business  done  in  such  a  manner  as  would  give  effect  to 
the  deed,  and  that  after  the  decease  of  the  said  Pere  G., 
which  occurred  on  the  23d  day  of  March,  1838,  the  said 
Kellogg  delivered  the  said  deed  to  the  defendant. 

The  lands  described  in  said  deed  were  also  devised  to  the 
defendant,  by  the  said  Pere  G.,  in  his  last  will  and  testa* 
ment. 

The  court  decided,  and  so  charged  the  jury,  that  the  de- 
livery of  said  deed  did  not  take  effect  until  after  the  death  of 
the  said  Pere  G.  Ladd,  so  as  to  defeat  the  plaintiff's  right  of 
dower  in  the  premises  so  conveyed  ;  and  that  the  plaintiff, 
as  his  widow,  was  entitled  to  dower  therein  as  assigned  to 
her  by  the  probate  court. 

Under  this  decision  and  charge  of  the  county  court,  the 
jury  found  a  verdict  for  the  plaintiff,  and  the  defendant  ex- 
cepted. 

E.  iV.  Briggs  and  L,  C.  Kelloggy  for  defendant. 

Was  the  plaintiff  entitled  to  dower  in  the  real  estate 
described  in  Pere  G.  Ladd's  deed  to  defendant,  dated  29th 
November,  1837  ? 

If  the  plaintiff  was  not  entitled  to  dower  in  the  real  estate 
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conveyed  by  that  deed,  ihe  assigninent  of  the  land  in  ques- 
tion, as  dower,  by  the  probate  court,  can  have  no  effect 
Sumtier  v.  Parker^  7  Mass*  R.  79.  Hendrick  fy  totfe  v. 
Cleveland,  2  Vt.  R.  338. 

-L  We  contend  that  the  deed  in  question  was  a  valid  con- 
veyance of  the  estate  therein  described,  and  made  a  good 
title  in  the  defendant.  1.  The  deed  was  duly  executed, 
acknowledged  and  recorded  as  required  by  statute.  2.  It 
was  executed  upon  a  consideration  both  valuable  and  good. 
3.  There  was  a  sufficient  delivery  to  the  defendant,  the 
deed  having  been  delivered  to  J^ohn  Kellogg  in  trust  for  him, 
and  that  trust  subsequently  duly  executed. 

II.  We  contend  that  the  deed  took  effect,  and  that  the 
conveyance  was  complete,  on  the  day  of  the  date  of  the  deed, 
by  the  delivery  by  the  grantor,  to  John  Kellogg,  in  trust,  for 
the  grantee.  And  the  subsequent  delivery  to  the  defendant 
has  relation  back  to  that  time. 

It  appears  that  Pere  G.  Ladd  delivered  the  deed  to  John 
Kellogg  as  '  his,  the  grantor's  deed'  with  the  condition  only 
that  it  was  not  to  be  delivered  to  defendant  until  after  the 
death  of. the  grantor;  no  other  condition  being  annexed  to 
the  delivery. 

When  a  deed  is  executed  without  the  knowledge  of  the 
grantee,  the  law  will  presume  his  assent  to  receive  it ;  and 
it  will  be  good  until  his  dissent  is  shown.  In  this  case  the 
grantee  signified  his  assent  by  accepting  the  deed. 

The  delivery  of  a  deed,  duly  executed,  transfers  the 
property  and  vests  the  property  in  the  grantee  without 
possession  being  given.  In  the  case  of  fVheehoright  v.  fVheel' 
toright,  2  Mass.  R.  447,  the  deed  was  made  by  the  grantor 
and  delivered  to  a  third  person,  with  directions  to  him  to 
keep  the  deed  until  the  decease  of  the  grantor,  and  then  to 
deliver  it  to  the  grantee,  the  grantor  intending  to  retain 
possession  until  his  death.  It  was  held  that  the  deed  took 
effect  at  the  time  of  the  delivery  to  the  third  person,  and, 
upon  full  consideration,  was  held  valid,  so  as  to  deprive  the 
heir  in  tail  of  the  estate.so  conveyed. 

In  Bdden  v.  Carter,  4  Day,  166,  the  grantor  executed  a 
deed  and  delivered  it  to  a  third  party  saying  *  take  these 
'  deeds  and  keep  them  and  if  I  never  call  for  them  deliver 
'  one  to  Parmelia  and  one  to  Noble  after  my  death.   If  I  o^ll 
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Rutlaitd;    <  for  them  deliver  them  op  to  me.'     And,  notwithstanding 

^^8427'    this  reservation,  the  court  held  that  the  deed  took  effect  at 

^^2^       the  time  of  the  delivery  to  the  third  person.     Swift's  Digest, 

«._        124.     1  Shep.  Touch.   57.     Jones  r.  Janes,  6  Conn.  R. 

recognises  the  case  of  Belden  v.  Carter.     Souverbye  r. 

Arden,  1   Johns.  Ch.  R.    240.     Stewart  v.  Stewart  in  5 

Conn.  R.  317,  is  a  case  in  every  respect  like  the  present ; 

and  an  authority  directly  in  point. 

If  the  delivery  of  a  deed  be  to  a  third  person  for  the  use 
of  the  grantee,  though  such  third  person  be  not  the  agent  of 
the  grantee,  and  the  grantee  does  not  know  of  the  existence 
of  the  deed  until  after  the  death  of  the  grantor,  the  deed  is 
a  good  conveyance,  and  takes  effeo4  from  the  deliveiy  to  the 
third  person.  4  Kent's  Com.  455,  and  note.  Bttshell  v. 
Pasmorey  6  Mod.  R.  217. 

In  Hatch  et  at.  v.  Hatch  et  al.  9  Mass.  R.  296,  it  wat 
decided  that  the  deed  was  delivered,  and  took  effect  upon  a 
delivery  to  a  third  person,  although  not  to  be  delivered  to 
the  grantee  until  the  death  of  the  grantor.  Gurrowa  v. 
Knight,  5  Barn.  &  C.  671,  and  authorities  cited.  (12  C. 
L.  R.  351.)  Uoyd  v.  Bennett,  8  Carr.  &  P.  124,  (34  C. 
L.  IL  322.)     8.  D.  &  R.  348. 

III.  In  the  case  of  Lindsay  v.  Lindsay,  11  Vt.  R.  626, 
the  court  say,  <  the  delivery  of  a  deed,  either  as  an  escrow 
or  absolutely,  is  an  act  including  intent.'  There  can  be  no 
doubt  what  the  intent  of  the  grantor  was  in  this  case ;  the 
case  finds,  that,  at  the  time  of  the  delivery  of  the  deed  to 
Kellc^,  he  expressed  his  anxiety  that  it  should  have  effect 
as  a  deed,  and  that  he  delivered  it  to  the  grantee  without 
any  power  to  retake  it.  The  grantor  only  retained  possession, 
the  title  passed  to  the  grantee  unconditionally. 

IV.  If  the  delivery  of  the  deed  is  treated  in  the  nature 
of  an  escrow,  it  would  be  good  to  effect  the  conveyance. 

The  delivery  often  has  relation  to  the  time  it  is  delivered 
to  the  stranger  or  third  person*  4  Kent's  Com.  454. 
Swift's  Digest,  179. 

y.  Is  any  different  rule  to  obtain  to  favor  an  estate  in 
dower?  The  widow  of  a  deceased  person  is  entitled  to 
dower  of  one  third  part  of  the  real  estate  of  which  such 
deceased  person  died  seized  in  his  own  right.  Dower,  in 
this  state,  only  attaches  upon  the  decease  of  the  husband^ 
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and  any  deed,  conveying  the  title  of  land,  executed  by  the  RuTLAviy, 
husband,  will  deprive  the  widow  of  dower,  in  the  estate  so  1843!^' 
conveyed.     Stewart  v.  Stewart,  5  Conn.  R.  before  cited.  Z~T1 

VI.    The  deed  is  not  to  be  treated  as  testamentary,         v. 
unless  it  should  become  necessary  so  to  treat  it,  to  carry  out 
the  intention  of  the  grantor,  and  to  do  substantial  justice. 

Justice  does  not,  in  this  case,  require  it,  and  the  grantor 
intended  to  avoid  the  effect  of  a  devise  by  making  the  deed. 

iZ.  Pierpaint  and  S.  Foot,  for  the  plaintiff. 

1.  It  is  essential  to  the  validity  of  a  deed  that  it  be 
delivered,  and  that  there  be  an  acceptance  of  it,  either 
express  or  implied.  And  it  is  equally  essential,  to  constitute 
a  perfect  and  absolute  delivery,  that  the  grantor  part  with 
all  control  over  the  deed.  These  rules  are  undisputed,  and 
too  familiar  to  require  discussion.  Shop.  Touch.  58.  10 
Mass.  56.  id.  456.  I  Johns.  Cases,  81.  id.  85.  id.  114.  6 
Cowen,  617.  12  Johns.  R.  140.  id.  418.  1  Johns.  Ch.  R. 
240.  id.  417.  12  Wendell,  105.  20  id.  44.  1  Pr.  Wms. 
577.   2  id.  358.     12  E.  C.  L.  R.  351. 

2.  It  is  said  that  the  deed  takes  effect  by  relaiian  from  the 
first  delivery.  This  doctrine  of  relation  is  a  mere  fiction  of 
the  law,  and  is  allowed,  only  in  cases  of  necessity,  ut  res 
valeai,  to  avoid  injury  to  the  operation  of  the  deed  from 
events  happening  between  the  first  and  second  delivery. 
4  Kent's  Comm.  454.  1  Johns.  Ch.  R.  288.  10  E.  C.  L.  R. 
93.  In  Johnson  v.  Smith,  2  Burr.  950,  Lord  Mansfield 
lays  down  the  true  principle  applicable  to  this  case.  He 
says,  'the  court  would  not  endure  that  a  mere  form  or 
*  fiction  of  law,  introduced  for  the  sake  of  justice,  should 
'  work  a  wrong,  contrary  to  the  real  truth  and  substance  of 
'the  thing.'  See  3  Cowen,  75;  2  Johns.  R.  510;  15  id. 
309;  2  East,  256;  12  Johnson,  R.  140;  4  id.  234;  2  td. 
520. 

And  this  doctrine  of  relation  is  held  applicable  only  as 
between  the  parties  to  the  deed.  It  is  never  adopted  when 
strangers  or  third  persons,  not  parties  or  privies,  will  be 
prejudiced.  12  Johns.  R.  140.  4  id.  234.  3  Caines'  R. 
263. 

Last  of  all,  then,  will  courts  of  justice  resort  to  this  legal 
fiction  to  the  prejudice  of  a  right  so  strongly  favored  as  that 
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BuTLAifD,    of  dower  has  always  been  at  common  law  and  by  statutory 

1843.       provisions. 

3.  A  deed,  or  other  instrument,  made  with  a  view  to  the 

disposition  of  the  grantor's  estate,  after  his  decease,  is  to  be 
considered  only  in  the^  character  of  a  testamentary  devise. 
Pow.  on  Dev.  13.  Sugden  on  Powers,  220.  4  Day,  66. 
I  Mod.  117.  1  Ch.  Cases,  248.  In  the  well  considered 
ease  of  Habergham  v.  Vincentf  2  Ves.  Jr.  204,  Justice  Bui- 
ler  says,  '  that  an  instrument  in  any  form,  whether  a  deed 
'  poll,  or  an  indenture,  if  the  obvious  purpose  is  not  to  take 
^  place  till  after  the  death  of  the  person  making  it,  shall 
'  operate  as  a  will.' 

The  case  presents  the  important  fact,  in  this  connection, 
that  it  was  the  intention  of  Pere  G.  JLadd  to  make  a  testa- 
mentary disposition  of  his  estate ;  that  be  executed  a  will 
on  the  same  day  of  the  execution  of  the  deed,  purporting  to 
convey  by  devise,  to  the  defendant,  among  other  things,  the 
same  premises  described  in  the  deed.  The  two  acta  were 
concurrent,  having  the  same  parties,  and  embracing  the 
same  subject  matter,  so  far  as  tlie  premises  in  question  are 
concerned.  They  are  to  be  taken  and  construed  together. 
The  same  intention  is  manifest  in  both,  and  both  equally 
inoperative  during  the  life  of  the  testator.  In  short,  they  are 
to  be  treated  as  one  instrument.  Raymond  v.  Roberts,  2 
Aik.  204.     15  Johns.  R.  458. 

Dower  is  considered  to  be  a  continuation  of  the  husband's 
estate.  Reeve's,  Dom.  Rel.  56,  and  vests  instanter  upon  his 
death,  and  no  other  right  can  intervene. 

This  deed  is  void,  as  being  a  fraud  upon  the  widow's 
rights. 

4.  Dower  is  a  right  highly  favored  in  law.  It  is  not 
only  a  civil,  but  a  moral  right.  1  Cruise's  Dig.  62.  2  Pr. 
Wms.  702.     5  Johns.  Ch.  R.  481 . 

Title  to  dower  attaches  upon  marriage.  It  is  inchoate 
during  coverture,  and  consummate  upon  the  death  of  the 
husband.  It  is  a  right  founded  in  the  highest  sense  of 
propriety  and  justice,  in  consideration  of  the  disabilities 
imposed  upon  the  wife.  She  can  acquire  no  property  of 
her  own  during  coverture,  and  whatever  she  may  receive  by 
gift  or  inheritance,  vests  in  the  husband.  Besides,  her  own 
labor  may  be  regarded  as  contributing  to  the  accumulation 
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of  the  estate.  With  what  propriety,  then,  can  it  be  said  Rvtcakd, 
that  this  right,  during  coverture,  is  a  mere  naneniiiy  upoo  184^* 
which  no  fraud  can  be  committed  ?     The  sentiment  is  more       7~T1 

Ladd 

worthy  of  the  code  of  Draco  than  of  the  jurisprudence  of      ^  #. 
an  enlightened  age. 

It  is  a  right  which  cannot  be  barred  except  by  provision 
which  shall  at  least  be  equivalent  to  dower,  as  by  a  jointure, 
&c. 

A  right  to  dower  is  paramount  to  the  right  of  heirs  or 
creditors,  Colden  v.  BuU^  2  Root,  50 ;  and  is  so  treated  by 
our  own  statute.  It  cannot  be  contended  that  the  deed  in 
this  case  would  be  valid  as  against  creditors,  and,  if  not, 
then,  a  fortiori,  it  is  void,  as  against  the  claim  to  dower, 
which  is  the  stronger  right. 

The  doctrine  that  one  shall  not  do  that  indirectly  which 
he  cannot  do  directly,  is  peculiarly  applicable  to  the  present 
case.  If  a  roan  cannot  defeat  his  wife  of  dower  by  will,  by 
what  rule  of  law  or  of  ethics  can  he  do  it  by  deed,  to  take 
effect  and  to  pass  the  estate  in  faturo,  upon  his  demise^  in 
the  same  manner  as  a  will ! 

The  statute  law  of  this  state,  giving  the  husband  authority 
to  deed  his  lands  without  the  wife's  joining  in  the  convey- 
ance, and  endowing  her  only  of  the  lands  of  which  he  dies 
seized,  is  an  innovation  upon  the  common  law  and  to  be 
strictly  construed.  Our  courts  of  justice  will,  indeed,  be 
slow  to  cut  down  the  guards  and  muniments  which  the  legis- 
lation and  jurisprudence,  the  custom  and  sanction  of  ages, 
have  thrown  around  this  favored  right. 

The  opinion  of  the  court  was  delivered  by 
RoTCE,  J. — ^The  whole  case  turns  upon  the  validity  of  the 
deed  from  Pere  G.  Ladd  to  the  defendant,  as  against  the 
plaintiff's  right  of  dower.  Several  grounds  have  been  taken 
in  the  argument  against  the.  sufficiency  of  that  deed  to  defeat 
the  plaintiff's  title,  but  since  we  regard  the  question  upoa 
the  delivery  of  the  deed  as  decisive,  it  will  be  unnecessary 
to  discuss  the  other  points  made. 

Every  deed  of  conveyance  takes  effect  from  its  deliyery, 
and,  consequently,  until  that  event,  it  cannot  operate  to  pass^^ 
the  estate.    In  this  case  the  deed  was  signed,  sealed,  and 
acknowledged   by  the  grantor,  and  by  him  placed  in  the 


Ladd. 
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RuTLARD,    bands    of   Kellogg,  with  instrucUons   to  keep  the  same 

^1^64^!^'    ttotil  after  the  grantor's  death,  and  then  to  deliver  it  to  the 

"^^       defendant,  but  not  before.     It  was  kept  and  delivered 

according  to  those  instructions ;  and  the  question  is,  at  what 

time  did  this  deed  take  effect,  so  as  to  pass  the  estate  ? 

An  obvious  distinction  exists  between  the  case  of  delivering 
a  deed  to  a  third  person  without  restrictions,  and  simply  for 
the  use  of  the  grantee,  and  a  delivery  to  such  third  person 
upon  some  condition ,  or  with  restrictions.  In  the  former 
case  the  depositary  will  be  deemed  a  trustee  or  agent  for  the 
grantee  alone ;  and,  as  the  assent  of  the  grantee  will  be 
presumed  until  he  dissents,  the  deed  takes  full  effect  between 
the  parties  immediately.  But  in  the  latter  case  the  opera- 
tion of  the  deed  is  usually  suspended  until  the  condition  is 
performed,  or  the  restriction  removed.  In  the  mean  time 
the  estate  remains  in  the  grantor.  This  is  always  the  result 
pf  such  a  delivery,  provided  the  condition  or  restriction  is 
one  which  the  grantor  bad  a  right  to  impose,  at  the  time  he 
undertook  to  impose  it.  And  he  may  generally  impose  such 
conditions  or  restrictions  as  he  thinks  fit,  so  long  as  nothing 
has  transpired  which  the  law  will  regard  as  an  effective 
delivery  of  the  deed.  It  has,  indeed,  been  held  that  a 
deliberate  declaration  of  the  grantor,  that  he  executes  and 
delivers  the  instrument  as  kU  deed,  may  amount  to  a  legal 
delivery,  so  that  conditions  afterwards  imposed  will  be  unau- 
thorized, and  not  binding  upon  the  depositary.  Such  a  rule, 
however,  is  not  satisfied  by  the  mere  execution  and  acknowl- 
edgement of  a  deed  in  the  usual  manner,  the  grantee  not 
being  present,  nor  any  one  authorized  by  him  to  accept  the 
deed,  but  requires  some  express  declaration,  indicating  an 
intention,  on  the  part  of  the  grantor,  that  the  instrument  shall 
take  immediate  effect  as  a  deed,  or  at  least  importing  a 
waiver  of  all  right  or  design  to  control  its  operation. 

The  present  case  is  silent  as  to  any  expressed  intent  of  the 
grantor  at  the  time  of  "^ executing  the  deed.  He  kept  it 
several  weeks,  and  then  delivered  it  to  the  depositary  with 
the  directions  already  stated.  We  are  not  at  liberty  to 
assume,  that  any  other  act  towards  a  delivery  of  the  deed 
took  place  during  the  grantor's  life ;  nor  is  any  purpose  of 
his  to  be  inferred,  except  such  as  this  act  and  these  instruc- 
tions had  a  natural  tendency  to  show.    It  is  true  that 


OP  THE  STATE  OP  VERMONT.  193 

Kello^  professed^  to  assume  the  custody  of  the  deed  as  a    ^^i-Ai^Di 
trustee  for  the  defendant.     This  was  expressed  in  the  receipt       i84a 
which  he  gave  for  it,  and  must  have  been  known  to  the       Xjtdd 
grantor.     But  since  he  acted  solely  at  the  request  and  by       ^• 
the  direction  of  the  grantor,  and  not  in  virtue  of  any  author* 
ity  derived  from  the  defendant,  the  character  in  which  he 
undertook  to  hold  the  deed  could  not  abrogate  the  instrua* 
tions  under  which  he  received  it.     The  case  is,  therefore,  to 
be  classed  with  those  where  the  grantor  rightfully  imposes  a     \ 
condition,  or  restriction,  which  has  the  effect  to  postpone  the      | 
final  delivery  and  effectual  operation  of  the  deed.     It  follows      > 
from  what  has  been  said  that  this  estate  did  not  actually 
pass  from  the  grantor  during  his  life,  and  that  he  in  fad  ^ 
died  seized  of  the  land  in  question. 

We  have  now  to  inquire  whether  this  result  should  b9 
controlled  and  altered  by  any  legal  intendment,  or  artificial 
construction.  The  complete  delivery  of  a  deed  is  not  only 
essential  to  give  it  force  and  operation  as  a  deed,  but  it  is 
also  required  that  the  delivery  should  be  made  hy  the  granr 
tor,  and  to  the  grantee ;  though  each  is  at  liberty  to  act  in 
person,  or  by  an  agent.  The  transaction  must  be  such,  that, 
in  its  legal  operation,  the  interest  to  be  conveyed  shall  pass  at 
once  from  the  grantor  to  the  grantee.  This  necessarily 
involves  the  proposition,  that  when  the  transmission  of  the 
estate  takes  place,  (and  this  occurs  upoa  the  efiectual  delrv^ 
ery  of  the  deed,)  both  parties  must  be  in  life,  and  that  the 
grantor,  at  least,  must  be  sui  juris,  and  capable  of  making  a 
proper  delivery  of  his  deed.  It  is,  therefore,  a  settled  rule, 
when  a  deed  is  first  delivered  to  a  stranger,  to  await  the 
happening  of  some  future,  event,  and  then  to  be  delivered  to 
the  grantee,  that  if  the  parties  are  alive  when  the  event 
happens,  and  tlie  grantor  is  then  competent  to  make  such  a 
conveyance,  the  second  or  final  delivery  is  alone  regarded, 
and  the  deed  commences  its  operation  after  the  happening 
of  the  eveni  which  authorized  such  final  delivery.  But  cases 
sometimes  occur  where  the  parties  to  the  deed  do  not  remain 
in  life,  and  competent  to  act.  The  grantee  may  have  died 
before  the  event  happened  which  suspended  the  operation  of 
the  deed ;  the  grao4or  may  have  died,  as  in  this  instance,  or 
may  have  become  incapacitated  to  act.  Justice  may  never- 
theless require  that  the  deed  should  be  sustained.     This  will 
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RvTLAHD,    depend  upon  the  motive  or  consideration  of  the  conveyance^ 

1^!^*    the  interests  of  others,  not  parties  to  the  deed,  being  at  the 

"^^       same  time  duly  regarded.     Now  as   the  ancestor  is  fully 

V.         empowered  by  law  to  defeat  his  heirs  by  a  will,  it  has  been 

uniformly  considered  that  they  have  no  rights  to  interpose 

against  the  operation  of  such  a  deed,  even  though  it  be 

voluntary.     It  is  but  allowing  the  grantor  to  accomplish  ia 

one  way,  what  he  had  an  absolute  and  un£sputed  right  to 

effect  in  another.     In  such  a  case  the  courts  will,  therefore^ 

uphold  the  deed,  by  giving  the  ultimate  delivery  a  relation 

back  to  the  time  of  the  first.     %  a  legal  fiction  they  will 

suppose  the  deed  actually  and  fully  delivered  at  the  outset, 

because  the  conveyance  must  otherwise  faiL 

The  question  then  arises,  whether,  as  against  the  widow, 
justice  requires  that  a  voluntary  conveyance,  like  the  present, 
should  be  supported  by  the  aid  of  fiction^ — ^a  legal  intend- 
ment, contrary  to  the  truth  of  the  case^  There  is,  as  we 
think,  a  manifest  difference  between  those  considerations  of 
equity  and  merit,  which  a  sense  of  moral  justice  wiU  gene- 
rally suggest  in  behalf  of  a  widow,  and  such  as  usually  apply 
to  heirs.  We  therefore  feel  at  UEierty  to  refuse  that  artificiad 
construction  against  her  right,  which  we  might  be  compelled 
to  adopt  against  the  claim  of  an  heir.  And  the  same  con- 
clusion would  seem  to  be  justified  by  the  single  fact  that  the 
husband  is  disabled,  in  law,  to  defeat  the  right  of  dower  by  a 
willy  whilst  he  can  by  that  means  effectually  destroy  the  right 
of  inheritance. 

It  might  be  added  that  Pere  G.  Ladd,  the  grantor,  having 
already  devised  this  estate  to  the  defendant,  evidently  de- 
signed the  deed  in  question  to  operate  as  a  confirmation  of 
his  will.  It  would  probably  have  been  viewed  in  the  light 
of  a  testamentary  disposition,  had  the  testator  seen  fit  to 
revoke  his  will,  and  to  give  this  property  a  different  destina- 
tion. If  regarded  in  that  light,  it  must  at  once  yield  to  the 
widow's  right  of  dower.  We  deem  it  sufiicient,  however, 
to  rest  our  decision  upon  the  ground  that  the  estate  did  not 
pass  by  the  deed,  for  want  of  a  I^;al  delivery,  until  the  right 
of  dower  had  attached. 

Judgment  affirmed* 
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Caltin  G.  Roberts  v.  Frederick  Button,  Alexander 
Miller,  Samuel  Townsend,  Jun.,  Dter  Townsend,  and 


Rutland, 
1842. 


RoberU 

V, 

Howard  Harris.  Button  et  al. 


In  simple  contracts,  executed  by  agents,  if  the  agent  exceeds  his  authority, 

he  thereby  binds  himself,  although  he  execute  the  contract  in  the  name 

Df  the  principal. 
So,  too,  if  the  credit  is  given  to  the  agent^  and  he  expressly  consent  to 

bind  himself, 
fiut  if  he  have  authority  to  bind  the  principal,  and  the  credit  is  given  to 

th#  principal,  and  the  promise  is  s^ade  on  behalf  of  the  principal,  the 

agent  is  not  liable. 
Where  the  agent  exceeds  his  authority,  tJi  contracts  under  sud^  in  many 

cases,  the  more  appropriate  remedy  is  by  a  special  action  on  the  case. 
The  effect  of  a  contract  in  writing  may  sometimes  depend  so  much  upon 

the  circumstances  attending  its  execution  as  to  require  the  intervention 

of  a  jury  to  determine  its  construction,  under  proper  instructions  from 

the  court ;  but,  under  ordinary  circumstances,  the  effect  of  every  contract 

«n  writing  is  a  question  of  law. 

Assumpsit,  upon  a  contract  of  the  following  tenor ; — 
*For  value  received,  we,  the  agents  of  the   Wallingford 

*  Manufacturing  Company,  promise  to  pay  Calvin  G.  Roberts 

*  ten  hundred  dollars  and  interest  till  paid,  and  this  note  is  to 
'  be  subject  to  such  assessments  as  shall  be  made  on  the  capi- 
<  tal  stock  of  said  company,  subscribed  for  by  the  said  Rob- 
'erts,   and  if  such  assessments   shall   not  cover  the   full 

*  amount  of  this  note,  then  the  balance  to  be  paid  in  two 
'  years  from  date,  but  the  assessments  made  are  to  be  iodorsed 

*  when  they  become  due. 

'Wallingford,  25th  March,  1837.' 

This  contract  was  signed  by  the  defendants,  and  the  words, 

*  agents  of  the  Wallingford  Manufacturing  company,'  were 
added  at  the  right  hand  of  the  signatures. 

Plea,  non  assumpsit.     Issue  to  the  court. 

On  the  trial  in  the  county  court,  it  was  admitted  that  the 
contract  declared  upon  was  signed  by  the  defendants,  and 
that  the  consideration  therefor  was  the  execution  of  a  deed 
of  certain  lands  and  a  water  privilege,  by  the  plaintiff*  to  the 
defendants,  dated  March  22nd,  1837.  This  deed  was  intro- 
duced as  evidence,  and,  immediately  after  the  acknowledg- 
ment in  the  deed  of  the  receipt  of  the  consideration  money  of 
the  defendants,  are  these  words ;    '  agents  or  trustees  of  the 


Button  flf  «t. 
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RiTTLAirD,    Wallingford  manufacturiog  company.'     But  in  no  other  part 
'*t^r^'    of  the  deed  are  tiie  defendants  named  as  such  agents  or 
„  .    .       trustees. 

Robert! 

V.  The  defendants  introduced  in  evidence  a  written  agree- 

ment, dated  the  seventh  day  of  February,  1837,  signed  by 
the  plaintiff  and  defendants,  and  by  more  than  twenty  other 
persons.      By  this  agreement  the  parties  thereto  formed 
themselves  into  a  company,  under  the  name  of  the  Walling- 
ford manufacturing  company,  for  the  purpose  of  manufactu- 
ring and  selling  woolen  and  cotton  cloths,  or  either,  and  for 
the  transaction  of  all  such  business  as  is  usually  done  by 
manufacturing  companies.     This  agreement  provided  for  the 
appointment  of  trustees  or  agents  to  transact  the  business  of 
said  company  and  authorized  such  trustees  to  purchase  of 
the  plaintiff,  and  other  persons  therein  named,  certain  lands 
and  water  privileges  owned  by  them,  and  buildings  thereon, 
"  on  the  tertM  they  have  offered  to  edl  to  the  company ^^^ 
and  to  take  conveyances  thereof  to  themselves  in  trust  for 
the  company,  and  to  erect  a  factory,  &.c.     And  a  further 
provision  was  made,  that  all  business  transacted  by  such 
trustees  or  agents,  for  said  company,  should  be  in  the  name 
of  the  company,  for  the  mutual  benefit  of  the  members 
thereof.     And,  to  raise  funds  to  enable  such  trustees  to  pro- 
ceed with  the  business,  the  sum  of  $15,150,  was,  on  the 
day  of  the  date  of  said  agreement,  subscribed  by  the  signers 
thereof,  as  stock,  and  the  plaintiff's  subscription  was  one 
thousand  dollars.     The  subscription  was  to  be  paid  to  the 
trustees  in  installments,  at  such  times  as  they  should  appoint 
and  in  such  sums  as  they  should  assess,  the  assessments  to 
be  made  equal,  in  proportion  to  the  sums  subscribed ;  and  if 
any  subscriber  neglected  to  pay  his  assessment,  thirty  days 
notice  thereof  being  given,  he  thereby  forfeited  his  stock  to  the 
company.     The  agreement  further  provided  that  the  trustees 
should,  in  no  case,  make  any  contract  that  should  be  binding 
on  the  subscribers  as   individuals,  or  in  any  way   oblige  any 
one  of  them  to  pay  more  than  the  sum  originally  subscribed 
by  him,  and  in  case  the  trustees  should  make  any  such  con- 
tract, then  they  were  to  pay  back  to  each  member  of  the 
company  such  sum  as  he  might  be  compelled  to  pay  on  such 
contract  exceeding  his  subscription.    The  profits  and  losses 
of  the  company  were  to  be  borne  by  the  subscribers  in  pro- 
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portioD  to  their  respective  interests  and  capital  stock.     The    Gotland, 
agreement  also  contained  a  provision  for  obtaining  an  act       1842. 


from  the  legislature,  incorporating  said  company,  as  soon  as  itobert* 
possible,  and  when  such  act  of  incorporation  should  be  *'  ^ 
obtained,  the  trustees  were  to  immediately  transfer  to  such 
corporation  all  the  real  and  personal  estate  of  the  company, 
including  the  capital  stock,  and  the  subscribers  to  said  agree* 
ment  were  thereby  to  become  owners  in  said  corporation  of 
the  same  proportional  interest  that  they  owned  in  the  com- 
pany formed  by  said  agreement. 

It  appeared  that  tlie  plaintiff's  offer  to  sell  his  land,  water 
privilege,  &c.,  referred  to  in.  said  agreement,  was  made  in 
writing,  and  was,  in  substance,  as  follows  : — 

'  I  will  sell  my  clothierfii'  works  and  land,  carding  machine, 
'  building,  priyilege,  &c.,  for  one  thousand  dollars,  retaining 

<  the  use  of  the  works  until  the  first  day  of  January  next, 
'  and  then  give  unlimited  possession ;  the  company  to  have 

<  the  privilege  of  digging  the  aqueduct,  and  what  land  is 

<  necessary.  Mr.  Post  has  the  right  of  an  aqueduct  for  bis 
^tan  works  for  ten  years  from  1835.  I  include  wiih  the 
^  works  the  kettles,  tools,  &c.     The  property  to  be  consid- 

<  ered  as  so  much  stock  paid  in  advance,  and  interest  to 
'commence  on  the  first  of  January,  183^.' 

After  the  execution  of  the  written  agreement  by  the  mem- 
bers of  said  company  and  on  the  same  day,  viz.,  February 
7, 1837,  at  a  meeting  of  said  company,  the  defendants  were 
appointed  trustees  or  agents  of  said  company,  to  hold  their 
ofiices  until  the  annual  meeting  of  the  company  in  January, 
1838,  and  until  others  were  appointed,  and  they  accepted 
the  trust. 

On  the  eleventh  of  February,  1837,  at  a  meeting  of  said 
company,  a  rescdution  passed  unanimously  instructing*  the 
trustees  to  proceed  with  the  business  for  which  the  company 
had  been  formed  as  soon  as  they,  in  their  judgment,  should 
think  the  capital  stock  subscribed  sufiicient  to  warrant  them 
in  so  doing. 

It  further  appeared,  from  the  records  of  said  company,    , 
that  assessments  were  made,  from  time  to  time,  by  said 
tnnteea,  on  the  stock,  or  subscriptions,  of  the  members  of 
the  company,  and  that  the  assessments  upon  the  plaintiff's 
aubocription  amoiuited  to  i|550.00. 


Roberta 
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RoTLAKD,        An  act  of  incorporation  was  obtained  from  the  legislature 
^^2?^'    at  the  session  thereof  held  in  1839|  under  which  the  com- 
pany organized,  and  the  trustees,  on  the  20th  of  February, 
1839,  couYeyed  all  the  property  and  estate  of  the  company 
BattoD  A  a  .  f^fj^^j  ^y  gg^| j  written  agreement,  to  said  corporation,  in 

accordance  with  the  provisions  made,  relating  thereto,  in  and 
by  said  written  agreement. 

Upon  this  evidence,  the  county  court  decided  that  the 
plaintiff  could  not  maintain  this  action,  and  thereupon  the 
plaintiff  became  nonsuit,  with  leave  to  set  aside  the  nonsuit 
if  the  supreme  court  should  be  of  the  opinion  that  the  county 
court  erred  in  their  decision. 

JD.  RcbertSj  Jun.  and  S.  Foote  for  plaintiff,  contended 
that  the  defendants  made  themselves  liable  by  attaching  their 
names  to  the  note  in  question,  and  that,  to  rebut  this,  it 
devolved  upon  the  defendants  to  show,  affirmatively,  that 
the  note  was  the  note  of  the  Wallingford  manufacturftg 
company ;  that  there  was,  at  the  time,  such  a  company  in 
being  ;  that  the  defendants  were  its  agents,  with*  power  to 
bind  the  company,  and  pursued  their  authority,  and  that  the 
credit  was  given  to  the  company  and  not  to  the  defendants, 
and,  in  support  of  the  point  that  the  defendants  were  per- 
sonally liable,  they  cited  the  following  authorities ; — MM  v. 
Hieka,  1  Cowen,  513,  536;  fVhUe  v.  Skinner,  13  Johns. 
307 ;  Barry  v.  Rush,  1  Term  R.  691 ;  Sumner  v.  WU- 
liams,  8  Mass.  161 ;  Thatcher  v.  Dinsmore,  5  Mass.  299; 
Foster  v.  Fuller ,  6  Mass.  58 ;  Haraley  v.  Bell  el  al.,  Am- 
bler, 769,  772;  1  Bro.  C.  R.  101,  in  note;  Hard.  205; 
Paley's  Agency,  295,  296,  note  o;  CuUen  v.  Duke  of 
Queensbury  el  al.,  I  Bro.  C.  R.  101,  cited  in  h}es  v.  Hutettj 
1 2  Vt.  R.  326 ;  Eaton  el  al.  v.  Bell,  5  Barn.  &.  Aid.  27, 
(7  E.  C.  L.  13,)  Lanchester  v.  Tucker,  1  Bing.  201 ;  Same 
V.  Freron,  2  Bing.  361 ;  1  Saund.  PI.  &  Ev.  74 ;  Fox  v. 
Drake,  8  Cow.  191 ;  Combe's  case,  9  Coke,  76,  77  ;  Anon. 
Moore,  70,  pl.  191 ;  D'Abridgcourt  v.  Ashley,  Moore,  818 ; 
Talbot  V.  Godbdt,  Yelv.  137,  147 ;  Bacon  v.  Dubarry,  1 
Salk.  70 ;  ClayhiU  v.  FUzgeraU,  I  Wils.  28,  58 ;  WhUe  v. 
Cuyler,  6  Term  R.  176 ;  WUks  v.  Backs,  2  East,  142; 
Duval  V.  Craig,  2  Wheat.  45,  56,  n.  a ;  Sione  v.  Wood,  7 
Cowen,  463 ;  Spencer  v.  Field,  10  Wend.  87 ;  Fowler  v. 
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Shearer^l  Mass.  14;  Stackpole  y.  Arnold.  11  Mass.  27;    Rutlakd, 
Ehoell  V.  ShaWf  16  Mass.  42 ;   Ham.  Parties,  60  ;   Bayl.  on       1642^^' 
Bills,  68-9,  n.  46  ;  Appleton  v.  BinkSy  5  East,  148  ;   Ca8$     R^beru 
V.  Rtutdle,  2  Vera.  280,  cited  in  Paley  on  Agency,  300,  n.  f ;         «• 
BurreU  v.  Jones,  3  Barn.  &  Aid.  47  ;  (5  E.  C.  L.  223  ;)  ®"****"  ''^• 
NoHon  V.  Herron,  1  Carr.  &  P.  648 ;  (11.  E.  C.  L.  511  ;) 
Kennedy  v.  Gouveia,  3  D.  &  R.  503;    (16  E.  C.  L.  174 ; 
HiUs  V.  Bannister,  8  Cowen,  31  ;    Tippetts  ▼.  Walker,  4 
Mass.  595  ;  New  England  Ins.  Co,  v.  DeWolf,  8  Pick.  56; 
Holmes  v.  Dana,  12  Mass,  190 ;    Trustees,  fyc,  v.  Allen, 

14  Id.  172  ;  Terry  v.  Far^o,  10  Johns.  R.  114  ;  Sanford 
V.  Mickles  et  al.  4  Johns.  224 ;  Eilgour  v.  Hinly^on,  1  H. 
Bl.  155 ;  Abel  v.  iSM^on,  3  Esp.  R.  108 ;  Chitty  on  Bills,  50; 
Gardner  v.  BaUlie,  6  Term,  591;  Hogg  v.  Smith,  1  Taunt. 
347,  and  Hay  v.  Goldsmid,  there  cited  ;  Chitty  on  Bills,  37; 
Rossiter  v.  Rossiter,  8  Wend.  494 ;  Emerson  v.  Providence 
Hat  Man.  Co.  12  Mass.  237  ;  4  Id.  595  ;  11  Id.  27 ;  12  Id. 
173  ;  9  Johns.  334;  19  Id.  60;  15  Id.  44;  3  Johns.  Cas.  70; 
8  Cowen,  31;  7  Wend.  315;  9  Id.  68;  10  Id.  87,  271; 
11  Id.  477;  7  Id.  207;  5  E.C.  L.  223;  25  Id.  135;  2  Kent's 
Com.  632;  2  Strange,  955;  5  M.  &  S.  345;  9  Serg.  <& 
Rawle,  212;  2  Pick.  221;  17  Wend.  40;  2  Johns.  48. 

And  they  further  contended  that  where  an  agent  has  a 
known  responsible  principal,  whom  he  has  authority  to  bind, 
and  all  the  formal  acts  are  done,  in  the  manner  which  the . 
law  makes  necessary  to  bind  the  principal,  there  may  y'et 
remain  a  question  of  fact  for  the  jury,  under  propel  directions 
from  the  court, — «  question  of  intent ; — ^to  whom  was  the 
credit  given  ?  and  that  the  county  court  erred  on  this  point, 
and  in  support  of  this  rule,  they  cited  Rathbone  ▼•  Budlong,   , 

15  Johns.  1 ;  GiU  v.  Broum,  12  Id.  385;  Wialkery.  Staart- 
toout,  Id.  446;  and  Eaton  v.  Bell,  and  Rossiter  v.  RossUer, 
before  cited. 

To  the  point  that  a  partner  might  sue  his  copartners,  at 
law,  upon  an  express  promise  made  between  them,  they 
cited  2  Conn.  R.  425;  3  Day  506;  2  Caines,  293;  14  Johns. 
318;  12  Id.  401;  17  Id.  80;  15  Id.  159;  9  Mass.  304;  13 
Id.  34;  3  Id.  364;  1  East,  20. 

£.  N.  Briggs,  for  defendants. 

I.  The  note  declared  upon  in  the  plaintiff 's  declaration  is 
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RvTLAUD,    Virtually  a  contrary  instead  of  an  ordinary  promissory  note. 

^'1842!^'    I .  The   contract  specifies  the  character  in  which  the  de- 

Robert*      fendants  contract  or  ^'promise^  '  We  the  agents  of  the  Wal- 

V.         <  lingford  Manufacturing  Company  promise  to  pay,'  signed 

'by  defendants,  '  Agents   or  trustees  of  the  W.   M.  Co.' 

2.  The   defendants  make   the  payment  subject  to  assess* 

ments  to  be  made  upon  the  capital  stock  of  the  company, 

upon  which  assessments  the  plaintiff  was  liable  for  his  share 

of  the  contributions,  from  which  payment  was  to  be  made. 

II.  We  contend,  from  the  facts  in  the  case,  first,  that  upon 
the  face  of  the  note  or  contract,  the  defendants  are  not  liable. 
All  contracts  are  to  have  a  reasonable  construction,  and  the 
form  of  expression  made  use  of  is  not  so  material  as  the 
.  inteniian  of  the  parties,  when  that  can  be  ascertained  from 
the  contract. 

In  cases  df  deeds  and  covenants,  the  agent  should  use  the 
name  of  his  principal,  but  not  so  in  simple  contracts.  In  this 
case  the  defendants  did  not  profess  to  act  as  principals.  The 
language  of  the  contract  is  similar  to  that  used  in  RnUhbone 
V.  Budlangf  15  Johns.  1,  where  the  note  was  <  I  promise  for 
*  the  Susquehannah  C.  and  W.  M.  Co.'  '  S.  Budlong,  agent.' 
Cited  in  Hammond  on  agency,  322.  In  Mann  v.  Chandletj 
9  Mass,  835,  the  note  was  *  I,  the  treasurer  of  the  D.  T.  Cor- 
poration, promise  to  pay  S.  M.  or  bearer,'  dMS.,  signed  *  6. 
L.  Chandler,  treasurer.'  Dawes  v.  Jackson^  9  Mass.  490. ' 
Arlington  v.  HindSy  Chipman's  R.  43 1 .  Hodgson  v.  Dexter^ 
1  Cranch,  345.  Mackbsath  v.  Haldimandy  1  Term  R.  172. 
Proctor  V.  WAher,  1  D.  Chipman's  R.  373. 

It  is  an  important  consideration  to  ascertain  whether  the 
agent,  by  his  contract,  binds  his  principal. 

When  a  man  is  known  to  act  as  agent,  and  his  principal 
is  known,  the  rule  is  that  the  agent,  though  the  person  im- 
mediately making  the  contract,  is  not  subject  to  personal 
responsibility.     Hammond  on  Agency,  324. 

The  plaintiff*  was  aware  of  the  character  in  which  the  de- 
fendants acted.  N.  E.  In.  Co.  v.  Be  Wolf^  8  Pick.  R.  56. 
In  this  case  the  form  was  not  regarded,  but  the  intention  of 
the  parties.  In  Mott  v.  Hicks j  1  Cowen,  513,  it  is  ruled 
that  an  agent,  having  authority,  does  not  bind  himself.  If  the 
name  of  the  party  to  be  chaiged  appear  in  the  contract,  the 
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perticttlar  form  of  ezproasion  is  not  essential.    HammoBd  on    Rotlaiw, 
Agency,  323.  "'f^!"^ 

Id  the  case  of  Ckelton  v.  DarKngj  2  Conn.  R.  435,  Darling  Roberu 
was  sued  as  acceptor  of  a  bill,  and  in  the  money  counts.  The  •«  ^'  . 
bill  was  drawn  on  Darling,  Agent,  C.  C.  and  although  Darling 
misapplied  the  money,  he  was  held  not  liable  to  the  action. 
Bailey  on  Bills,  page  75,  (in  note.)  The  defendant,  in  this 
case,  acted  under  the  authority  of  tlie  association  and  of 
course  bound  the  association. 

In  Stowe  V.  Wiaey  7  Conn.  R.  3I9>  Daggett,  justice,  says, 
<  It  may  be  incidental  to  an  agent's  power  to  borrow  money, 
'  to  give  promissory  notes,  and  to  do  other  acts  in  the  ordinary 
'  course  of  the  company^s  business,  but  not  to  convey  real 
'  estate*'  In  Magill  v.  HinsdiU,  6  Conn.  R.  464,  notwith* 
standing  the  personal  form,  as  *  I,  M.  agent,  for  the  consider*^ 
^ation  of  $12,000  received  to  my  satisfaction,^  covenant  in 
behalf  of  the  Co,  as  to  seizin,  <ltc.  signed  by  *  M.  agent  for 
the  Co.,'  it  was  held  to  be  the  deed  of  the  company. 

in.  If  the  defendants  are  made  liable  to  the  plaintiff,  in 
this  suit,  the  plaintiff  would  be  bound  to  contribute  his  share 
under  the  agreement.  If  the  parties  are  partners  or  jointly 
concerned,  they  would  come  within  the  rule  of  the  cases  of 
Mainwaring  v.  Newman^  2  Bos.  &  Pul.  124  ;  Easiman  v. 
ff right f  6  Pick.  R.  319.  In  partnership  transactions,  one 
cannot  sue  other  partners.  Beach  v.  Hodgkia$,  2  Conn.  R. 
697.     E9ty  V.  WhippU  fy  Co.  12  Vt.  R.373. 

IV.  If  a  bill  orvnote  be  signed  by  an  agent,  the  agency 
being  stated  on  the  instrument,  the  principal  is  bound  if  the 
person  acting  had  authority  ;  if  he  had  not  authority,  he  is 
then  liable  upon  a  special  action.  PcthiU  v.  JVaUanf  8  B. 
&  A.  114.  Lang  v.  CMurn,  11  Mass.  97.  BaUou  v. 
TdUHdy  16  Mass.  461. 

The  members  of  incorporated  societies  or  trading  compan- 
ies are  liable  to  third  persons  as  partners,  and  stand  in  that 
relation  to  each  other.    Comyn  on  Contracts,  474^ 

The  opinion  of  the  court  was  delivered  by 

Rbdviixd,  J.«^Tbe  only  question  arising  ia  this  case 

IS  whether  the  defenchmts  are  personally  liable  upon  this  note. 

In  order  to  come  at  any  very  satisfactory  conclusion  in  regard 
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RoTLAiiD,    to  this  subject,  it  is  necessary  to  examine  the  authorities, 
1842!^'    and  the  facts  in  the  case,  somewhat  in  detail 
,    ^  1 .  And  I  will  say,  in  limine,  that  if  this  is  the  express 

V.  ^  personal  contract  of  the  defendants,  for  one  I  am  not  indinod 
to  hold  that  the  plaintiff  is  precluded  from  maintaining  the 
action,  because  he  is  himself  a  member  of  the  association, 
and  ultimately  liable  to  contribute  something  towards  in- 
demnifying the  defendants.  I  believe  this  naked  proposition 
not  maintainable  in  its  full  extent.  If  the  plaintiff  were 
himself  liable  to  refund,  in  some  other  form,  the  whole  amount 
of  the  judgment  here  recovered,  such  liability,  to  prevent 
circuity  of  action,  might  be  relied  upon  in  defence.  But 
that  is  never  the  case  where  he  is  liable,  incidentally,  in  some 
way,  for  a  portion  only  of  the  amount  recovered.  I 
think  the  modern  decisions  will  justify  us  in  getting  over  this 
objection,  although  there  are  many  cases  to  the  contrary. 
Such  a  case  is  not  like  one  sueing  a  firm  of  which  he  is  him- 
self a  member,  where  he  must  be  both  plaintiff  and  defend- 
ant. But  this  point  is,  perhaps,  doubtful  in  the  mind  of  the 
court,  although  we  do  not  lay  any  stress  upon  it. 

2.  Neither  do  we  incline  to  decide  this  case  against  the 
plaintiff  on  the  ground,  that  even  if  the  defendants  did 
exceed  their  authority,  the  action  against  them  should 
not  be  upon  the  contract,  but  a  special  action  on  the  case. 
We  think  the  better  opinion,  upon  this  subject,  is,  that  an 
agent,  who  undertakes  to  bind  a  principal  by  simple  contract, 
but  without  authority,  does  bind  himself.  Meech  v.  Smithy 
7  Wendell,  315.  This  is  just  and  reasonable  and  most  of 
the  cases  are  in  accordance  with  it ;  but  all  are  not.  BaUou 
v.  Talbot y  16  Mass.  461.  In  regard  to  contracts  under  seal, 
especially  where  the  agent  attempts  to  convey  land  withoot 
authority,  a  special  action  on  the  case  may  be  the  most  ap- 
propriate, perhaps  the  only  remedy,  dark  v.  Foster^  8  Vt. 
R.  98.  But  this  remedy  goes  upon  the  ground  of  a  virtual 
fraud. 

3.  We  come  to  consider  some  other  grounds,  upon  which 
the  claim  is  attempted  to  be  maintained.  I.  It  is  said  the 
question  of  intention  is  one  of  fact,  and  should  have  been  so 
decided.  This  question  does  not  arise  in  the  present  case, 
as  the  issue  of  feet  was  joined  to  the  court,  and  it  does  not 
appear  that  the  court  did  not  so  consider  the  question  of  in- 
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tentioDj  and  determine  it  as  a  matter  of  fact.  It  is  true,  Rutland, 
doubtless,  where,  in  a  written  contract,  equivocal  terms  were  1842!^* 
used,  which  the  court  would  construe  as  importing  a  person-  Roberta 
al  undertaking,  with  reference  to  one  state  of  circumstances,  _  «»• 
and  the  contrary,  in  a  different  state  of  the  surrounding 
facts,  and  the  testimony  conflicts  in  regard  to  the  circum- 
stances attending  the  contract  and  affecting  the  construction 
of  the  terms  used,  the  question  of  intention,  with  proper 
instructions,  must  go  to  the  jury.  Eaton  v.  BdH^  5  B.  & 
Aid.  34.  So,  too,  where  the  entire  contract  is  void,  the  ques- 
tion of  intention  is  one  for  the  jury,  to  be  determined  with 
reference  to  all  the  circumstances  of  the  case.  But  the 
cases  are  rare  where  it  would  be  necessary  to  have  a  jury 
inquire  into  facts  affecting  the  construction  of  a  written 
contract.  Such  a  case  maybe  supposed.  A  contract,  payable 
lA  merchantable  stocky  might  mean  one  thing  in  Vermont, 
and  quite  another  thing  in  Wall  street.  So,  too,  with  many 
other  terms,  which  might  be  named.  This  might,  in  some 
cases,  make  it  necessary  to  inquire  into  the  language,  or  even 
the  customs,  of  a  country,  in  order  to  give  proper  effect  to  a 
written  contract  even  ;  but  the  cases,  I  said,  are  rare.  The 
case  of  Eaton  v.  BeU  very  well  illustrates  the  subject.  It  is 
not  very  obvious  how,  in  any  view,  there  could  have  been  any 
question  to  be  submitted  to  the  jury  in  the  present  case. 

2.  A  class  of  cases  is  referred  to,  and  relied  upon  by  the 
plaintiff,  where  persons  have  contracted  (usually  under  seal) 
as  administrators,  executors,  or  guardians,  and  have  been 
held  personally  liable.  These  cases,  as  far  as  I  have  ex- 
amined them,  have  been  cases  of  covenants  in  deeds,  con- 
veying land.  Such  are  the  Massachsetts  cases  cited.  The 
reason  of  these  decisions  is  very  apparent.  The  persons  had 
no  authority  to  enter  into  any  such  contracts,  in  their  official 
capacity,  hence  they  bound  themselves  personally.  But  had 
they  had  any  authority  to  contract  in  their  official  capacity, 
they  could  not  have  been  held  personally  liable.  Macbeath 
V.  Haldimandy  1  Term  R.  172.  Hodgson  v.  Dexter,  I 
CraBch,  345.  The  case  of  Bunnell  v.  Jones,  3  B.  &  Aid. 
47,  at  first  blush,  seems  a  strong  one  in  favor  of  the  plaintiff. 
But,  upon  examination,  it  will  be  found  reducible  to  the  same 
principle  with  the  others  above  alluded  to.  The  defendants 
contracted  expressly   'as  solicitors'  of  the  assignees  of  a 
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Rutland,    bankrupt.     Now,  as  such  solicitors,  they  had  no  authority  to 

164!!^'    contract  on  behalf  of  the  assignees.     It  cUd  not  appear  that 

j^^^j^     they  had  any  authority  to  coutract  on  the  part  of  the  as- 

V.      ^  signees,  or  that  they  professed  to  have  any  such  authority,  or 

that  credit  was  given  to  them  and  not  to  the  defendants. 

The  term  '  solicitors/  ex  vi  termini^  has  no  natural  fitness  to 

show  an  undertaking,  on  the  part  of  another,  (unless  it  be 

a  matter  of  pleading  in  a  court  of    chancery,)  any  more 

than  brother^  or  friend,  or  adviser,  or  confeesor,  or  almost 

any  other  relative  term  applicable  to  persons. 

3.  Another  class  of  cases,  very  extensive,  and  of  very 
undeniable  authority,  has  been  uiged  upon  our  consideration 
as  governing  the  present  cade.  These  are  cases  where  one 
contracts  under  seal,  professedly  on  the  part  and  behalf  of 
another,  but  signs  his  own  name  and  afiixes  his  own  seal. 
Here  the  agent  has  been  held  personally  liable.  This  is  upon 
the  ground  that  if  one  executes  a  contract,  under  seal,  on  the 
part  and  behalf  of  another,  and  does  not  intend  to  bind 
himself,  personally,  he  must  execute  the  contract  in  the  name 
and  affix  the  seal  of  the  principal,  otherwise  the  agent  will 
be  personally  holden.  It  is  upon  this  ground  that  the  cases 
of  Appleiati  v.  Binka,  5  East,  148,  Wilks  v.  Backs,  2 
East,  142,  were  decided.  It  is  not  material  whether  the 
contract  be  signed,  ^  James  Brown  by  Mathias  Wilks,  or 
Mathias  Wilks  for  James  Brown/  but  the  contract  must 
appear  to  be  executed  in  the  name  of  the  principal,  else  the 
agent  will  be  liable.  Spencer  v.  Fi^d,  10  Wendell,  88,  is  of 
the  same  character.  The  contract  was  under  seal,  and  in 
the  name  of  the  agent.  It  should  be  A.  B.  (the  principal) 
grants  &c.,  by  his  attorney,  C.  D.,  and  not  C.  D.,  as  attorney 
for  A.  B.,  grants.  So  Stone  v.  Wood,  7  Cowen,  453,  is  to 
the  same  effect.  The  contract  is  under  seal,  and  the  agent 
contracts  in  his  own  name  and^eals  with  his  own  seal. 

4.  The  case  of  Mott  v.  Hicks,  1  Cowen,  536,  cannot  be 
made  to  operate  much  in  favor  of  the  plaintiff;  for  the  de- 
fendant is  there  made  liable  upon  his  special  guaranty,  and 
not  upon  the  note  which  he  ^tecuted  in  the  name  of  the 
company.  The  court  held  him  not  liable  upon  the  note, 
but  that  the  company  were  liable. 

5.  The  cases  of  Hills  v.  Banister,  8  Cowen,  31,  and 
Brockway  v.  AlUn,  17  Wendell,  40,  cannot,  I  think,  be 
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made  available  as    attthorities    ruling   tbk   case    for  the    Rcttlakd, 

plaintiff.     It  is  true  the  form  of  these  actions  is  assnmpaUf       isl^!^^' 

and  the  contracts  are  promissory  notes,  and  were  given  in     ^ob^^ti 

payment  for  articles,  purchased  for  churches,  of  which  the  ^      v. 

defendants  were  trustees,  and  the  notes  were  signed  by  them 

as  such  trustees.     Thus  far  there  is  a  very  striking  similarity 

in  the  cases  ;  but  it  nowhere  appears,  in  either  case,  that  the 

defendants  had  any  authority  to  enter  into  such  contract,  on 

the  part  of  their  respective  churches,  or  that  the  credit  was 

given  by  the  plaintiff  to  the  churches.    For  the  addition  of 

trustees  to  defendants  name  does  not  show  even  that  they 

intended  to  contract  as  agents,  much  less  that  the   plaintiff 

so  tinderst€K>d  it.     These  differences  are  alf  important,  and, 

in  the  opinion  of  a  majority  of  all  the  members  of  this  court, 

who  have  heard  the  argument  of  this  case,  at  different  times, 

is  decisive  of  the  case.     The  cases  last  referred  to  were 

decided  expressly  upon  these  grounds.     In  the  latter  case 

the  question  arises  on  a  plea  in  bar,  and  Cowen,  justice,  in 

delivering  the  opinion  of  the  court,  says,  ^  it  is  not  enough  to 

<  aver  that  they  signed  a»  agents,  their  appointment,  (and 

*  authority)  must  be  set  forth  as  distinct,  substantive,  issuar 

'  ble  facts.'     (I  have  introduced  the  words  in  the  parenthesis 

from  another  portion  of  the  opinion.)     I  am  content  with  the 

doctrine  of  these  cases.     It  is,  that  where  there  is  a  want  of 

authority  in  the  agent  to  make  the  contract,  he  is  personally 

responsible. 

We  return  then  to  the  two  propositions  with  which  we 
started.  If  the  defendants  are  liable,  it  must  be  upon  one 
of  these  grounds ;  either  that  they  did  intend  to  contract 
personally,  and  so  expected  the  plaintiff  to  understand  it,  or 
else,  in  the  contract  which  they  did  make,  did  exceed  their 
authority. 

1.  Was  it  the  understanding  of  the  parties  that  the  defend- 
ants did  assume  af>er8onal  responsibility  in  regard  to  this 
note?  I  think  nothing  more  obvious  than  that  no  such 
thing  was  in  the  most  remote  apprehension  of  any  of  the 
parties,  i.  e.  either  the  plaintiff,  or  defendants,  or  the  company. 

■  _ 

1.  The  company  wished  to  make  the  purchase.  2.  The 
plaintiff's  offer  in  writing  to  make  the  sale  is  addressed  to 
the  company,  and  concludes,  '  the  property  to  be  considered 
so  much  ttockf  paid  in  advance.*    Does  this  seem  consist* 
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RuTLAHD,  ent  with  the  idea  that  he  expected  to  have  the  promissory 
1842!^*  0^^®  ^f  ^^^  trustees  for  it  ?  Nothing  could  be  more  absurd 
^jj^j.^^  than  the  attempt  to  extort  such  an  inference  from  the  transac- 
«.  tion  thus  far.  3.  The  company  authorized  the  defendants 
to  buy  this  property  on  the  terms  of  the  plaint^^ a  offer.  4. 
They  did  buy  it,  as  I  will  soon  attempt  to  show,  on  the  very 
terms  they  were  authorized  to  take  it  upon  ;  and  5,  the  com- 
pany immediately  entered  into  the  use  and  enjoyment  of  the 
property.  It  is  true  the  land  was  conveyed  to  the  defend- 
ants personally,  but  this  was,  no  doubt,  for  the  convenience 
of  reconveyance  to  the  corporation,  when  one  should  be 
obtained,  and  the  fact  that  the  defendants  held  the  land 
in  trust  for  the  company  is  fully  disclosed  in  the  deed.  And 
if  that  conveyance  has  not  yet  been  made,  it  cannot  affect 
the  case.  The  defendants  must  be  considered  as  hold- 
ing as  trustees  for  the  corporation  or  company  still.  Ua> 
der  these  circumstances,  it  seems  to  me,  nothing  could  be 
further  from  the  probable  intention  of  the  parties  than  to  say 
the  credit  was  given  to  the  defendants,  personally,  and  that 
the  plaintiff  expected  their  personal  guaranty  in  payment  of 
the  price,  and  that  they  expected  to  give  it.  The  very  note, 
too,  shows  that  they  intended  to  sign  only  as  agents  of  the 
company,  and  this  known  to  the  plaintiff,  who  was  himself 
a  member  of  the  company,  and  conversant,  of  course,  with 
all  their  doings  in  the  premises.  To  say,  then,  that  this 
could,  at  the  time,  have  been  understood  as  a  personal  under- 
taking of  the  defendants,  by  any  of  the  parties  concerned, 
is  to  suppose  what  is  not  indicated,  as  it  seems  to  me,  by 
any  one  important  circumstance  in  the  whole  transaction. 

I  come,  lastly,  to  consider  what  is,  perhaps,  the  most  rea- 
sonable ground  of  argument  that  these  defendants  should 
be  held  personally  liable  upon  this  note,  i.  e.  that  in  giving  it 
they  exceeded  their  authority.  For  convenience,  I  have 
often  spoken  of  the  defendants'  contract  as  a  note,  which 
indeed,  strictly  and  technically,  it  is  not.  In  giving  a  con- 
struction to  this  contract,  we  may,  and,  indeed,  must,  take 
into  consideration  the  subject  matter  of  the  contract,  the 
time,  place,  and  manner  of  its  execution,  and  the  other  wri- 
tings connected  with  the  same  contract,  and  the  defendants' 
authority  and  character. 

1  The  plaintiffs  were  willing  their  property  should  go  as 
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advanced  stock.  But  they  had  subscribed  but  one  thousand  Rvtlavd, 
dollars,  and  that  was  just  the  amount  of  this  purchase.  In  1842!^' 
order  to  have  this  all  reckoned  as  stock  paid  in  advance,  it  o^. 
was  necessary  that  all  the  stock  should  be  assessed  to  its  full  _  v. 
amount,  whether  the  funds  were  needed  or  not.  This  the 
company  might  not  choose  to  have  them  do.  And  the  com- 
pany might  restrict  their  trustees  as  they  pleased.  They 
certainly  had  not  then  so  declared,  unless  directing  the  pur- 
chase of  plaintiffs'  stock,  on  his  terms,  did  amount  to  assess- 
ing the  subscriptions  to  the  full  sum,  which  it  clearly  did  not. 
As  prudent  agents  of  the  company,  then,  the  defendants  pro- 
vided that  if  it  should  not  become  necessary  to  assess  to  the 
full  amount,  so  that  all  the  price  of  plaintiffs'  sale  could  go 
in  the  way  proposed,  the  balance  should  be  paid  him  in 
money.  This  was  the  only  arrangement  they  could  have 
made,  short  of  committing  themselves  to  assess  all  the  sub- 
scriptions to  the  full  amount,  which  they  had  no  power  to  do, 
unless  it  was  necessary  to  carry  on  the  business  of  the  com- 
pany. The  defendants  did  then  give  just  such  a  contract  as 
the  plaintiff  must  have  intended,  by  his  offer.  His  offering 
to  have  it  reckoned  as  advance  stock  must  have  been  inten- 
ded to  be  qualified  with  the  condition,  if  it  became  necessa- 
ry to  assess  the  subscriptions  to  the  full  amount.  The  plain- 
tiff did  not,  by  his  offer,  intend  to  pay  the  full  amount  of  his 
subscription  while  others  paid  but  half  of  theirs.  So,  too, 
the  company  must  have  received  his  proposition  with  this 
qualification.  The  defendants,  as  prudent  trustees,  have 
given  him  a  certificate  of  stock,  paid  in,  to  the  amount  of 
$1000,  with  this  very  qualification  annexed,  i.  e.  if  it  became 
necessary  to  assess  to  the  full  amount  of  the  subscriptions, 
otherwise  the  company  shall  pay  back  the  balance.  So  that 
I  think  it  is  obvious  the  defendants  did  not  execute  a  prom- 
issory note,  nor  any  writing,  varying  the  contract  from  the 
terms  of  the  plaintiff's  offer,  which,  by  express  agreement  of 
the  company,  they  were  directed  to  accept.  This,  then,  of 
itself,  shows  they  did  not  exceed  their  authority.  This  con- 
tract, too,  is  strictly  in  accordance  with  that  provision  in  the 
fundamental  agreement  of  the  company,  that  the  trustees 
shall  not  pledge  their  credit  beyond  the  amount  of  their 
subscriptions.  For  the  very  terms  of  the  contract  provide 
that,  in  that  event,  the  whole  amount  of  the  contract  shall  be 
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RvTLAVD,    reckoned  as  adranoed  stock.    80  that,  as  to  aay  liability, 
^1^842!^*    beyond  the  amount  subscribed,  the  contract  is,  in  its  very 
"Z  terms, /eto  de  se.    The  fundamental  contract  of  the  associa- 

V.  tion,  too,  provides  that  ^  the  business  shall  be  transacted  in 
Wright  ec  •<.  ^|^  name  of  the  company ^  by  their  agents  or  trustees,  for  the 
mutwA  benJU  of  the  undersignedj  and  then  directs  these 
defendants  to  make  this  very  purchase,  on  the  identical 
terms  they  did  make  it,  and  they  received  the  property,  and 
now  the  defendants  are  to  be  personally  liable,  because,  for- 
sooth, they  exceeded  their  authority,  and  thereby  practiced  a 
virtual  fraud  upon  the  plaintiff,  who  was  himself  a  member 
of  the  company,  and  conversant  of  all  the  circumstances,  and 
of  course,  consenting  to  run  his  own  risk  as  to  the  validity 
of  defendants'  authority.  If  any  case  of  more  absolute  justice, 
on  the  part  of  defendants,  can  be  imagined,  and  if  it  be  not 
as  strictly  in  accordance  with  long  established  principles  and, 
precedent  of  the  law,  as  it  is  with  justice  and  equity,  I  confess 
myself  incompetent  to  apprehend,  so  far,  the  just  relations 
of  things,  or  rightly  to  distinguish  between  contrariety  and 
coincidence.^  This  is  the  judgment  of  a  majority  of  the 
members  of  this  court,  before  whom  the  case  has  been  argu- 
ed. Proctor  V.  Webber ,  1  D.  Chip.  R.  371,  is,  in  my  appre- 
hension, an  authority,  to  the  full  extent,  for  the  decision  we 

ooviT  make. 

Judgment  affirmed. 


Francis  Slason  v.  Simeon  Wright  and  Reuben  R. 

Thrall. 

(Jm  Chancery.) 

When  an  answer  alleges  facts  constituting  a  foil  defence,  bot  not  respour 
vire  to  the  bill,  and  the  answer  is  not  traversed,  the  bill  most  be  dis- 
missed. 

A  cross  bill,  in  our  practice,  is  considered  as  a  mere  dependeocy  upon  the 
original  bill. 

This  was  an  appeal  from  a  decree  of  the  court  of  efafto- 
tsry  dismiising  the  orator's  tnll. 
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.    The  orator's  bill  was  brought  in  commoD  form  to  foreclose    Rutlamd, 
a  DKMTtgage  executed  to  the  orator  by  the  defendant,  Wright,       1843!^* 
who  answered  the  bill|  and,  in  his  answer,  set  forth  facts      gj^^jj^j^ 
constituting  a  full  defence,  upon  the  merits,  but  these  facts      .  «• 
were  not  responsive  to  the  bill.  The  answer  was  not  traversed.     "^ 

The  defendant,  Wright,  filed  a  cross  bill,  which  he  subse- 
quently withdrew,  by  contract  with  the  orator ;  but  the  con- 
tract  did  not  include  the  withdrawal  of  the  answer  of  Wright. 

The  defendant,  Thrall,  also  filed  a  cross  bill,  setting  forth 
matter  of  defence  and  claiming  a  discovery,  &c.;  but  this 
cross  bill  did  not  seek  to  enforce  any  distinct  cbim  against      « 
the  orator.    The  orator  filed  {eplications  to  the  cross  bills  of 
the  defendants. 

As  the  case  was  decided  in  this  court  upon  a  point  not  in- 
volving the  merits  of  the  controversy,  it  becomes  unnecessary 
to  state  any  other  facts  than  those  above  stated,  and  such  as 
appear  from  the  opinion  of  the  court. 

After  argument  by  K  A.  Ormabee  for  orators,  and  12.  Ji. 
ThraU  for  defendants ; 

The  (pinion  of  the  court  was  delivered  by 

RedfielO)  J. — ^The  orator's  bill  is  one  for  foreclosure  in 
the  usual  form. 

The  defendant,  Wright,  (the  mortgagor)  answers,  alleging 
facts  which  make  a  full  defence,  upon  the  merits  of  the  bill. 
This  defence,  it  is  true,  is  not  responsive  to  the  bill,and  had  the 
answer  been  traversed,  must  have  been  proved  by  defendant, 
or  it  could  not  have  availed  the  party.  But  this  answer,  not 
being  traversed,  and  the  case  set  down  for  hearing,  on  bill 
and  answer,  all  the  facts  alleged  in  the  answer  must  be  taken 
as  true.  This  being  the  case,  the  orator  cannot  expect  to 
prevail  on  the  bill.  It  is  true  the  defendant,  Wright,  filed  a 
cross  bill,  which  he  subsequently,  by  contract  with  the  orator, 
dismissed,  but  his  stipulation  did  not  extend  to  withdrawing 
his  answer  to  the  original  bill.  The  replication  to  the  cross 
bill  of  Thrall  in  the  case,  or  to  that  of  Wright,  has  been 
referred  to  as  equivalent  to  a  traverse  of  the  defendant's 
answer ;  but  the  court  cannot  so  consider  it.  It  is  not  in  form, 
nor  in  substance,  a  traverse  of  the  answer — it  has  no  reference 
to  the  answer  whatever  and  cannot  be  so  regarded,  without 

Vol.  XIV.  w.  a.  iv.  27 
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RvTMSp,  manifest  violence  to  all  nilea  of  practice  in  coarts  of  ehancenr, 
\34^*  as  well  as  all  rational  interpretation.  The  original  bill  was 
gj^^^      then  correctly  dismissed. 

9.  This  disposes  of  the  whole  case.    For  as  Thralls  cross 

"^  ^  ^  '  bill  was  matter  of  defence,  like  an  answer  or  a  plea,  it  mast 
fall  with  the  case.  This  cross  bill  is  not  made  the  ground  of 
any  distinct  claim ;  not  even  a  bill  to  redeem.  It  is  strictly  de- 
fensive to  the  principal  bill,  claiming  a  discovery,  d^c.  It  is 
true,  that  in  England,  cross  bills  have  sometimes  been  enter- 
tained in  a  different  court  from  that  in  which  the  principal 
bill  was  filed.  Story,  £q.  PI.  318.  But,  in  our  practice,  the 
coss  bill  has  been  considered  a  dependency,  merely,  upon 
the  principal  bill.  It  is  so  coilbidered  in  the  United  States 
courts.  £q.  PI.  by  Story,  ii6i  9upra. 

Decree  of  the  chancellor  affirmed  with  costs. 
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BENNINGTON   COUNTY. 


February  Term,  1842. 


PussifT,  Hoif.  STEPHEN  ROTCE,  ) 

,       ««     ISAAC  F.  REDFIELD,     i  AsnsUmi  Jusikes. 
'«     MILO  L.  BENNETT.        ) 


Park  &  Battbrshall  v.  Brownson  Harmon  ef  €i.  Trustees 

of  William  Williams. 

Where  a  traetee  proeeea  ieeved,  alter  the  Reviled  Statatef  cune  in  force,  ia 
the  form  preicribed  by  the  statutee  previooelj  in  force,  such  process  wan 
on  motion  of  the  principal  debtor. 


Trustee  process,  against  Brownson  Harmon  and  others, 
partners,  under  the  firm  of  B.  Harmon  &  Co.,  who  were 
sued  as  trustees  of  William  Williams,  of  West  Troy,  in  the 
state  of  New  York.  The  writ  issued  after  the  Revised 
Statutes  came  in  foree,  but  in  the  form  prescribed  by  the 
statutes  previously  in  force;  was  made  returnable  at  the 
December  term  of  the  county  court,  1841,  and  waseerved 
oo  the  18th  day  of  May,  1841,  by  having  copies  of  the  writ 
and  the  officer's  return  thereon,  left  with  the  trustees,  and  by 
having  a  like  copy  left  for  the  principal  debtor  with  one  of  the 
troetees.  The  process  was  a  summons  to  the  trustees  to  an- 
swer to  the  plaintiffs  upon  their  declaration  against  the  princi- 
pal debtor,  on  a  promissory  note,  dated  December  6,  1840, 
given  by  the  principal  debtor  to  Willis  Hunnistoa  or  order 
for  fifty  dollars,  payable  four  months  after  date  at  the  Farmeii 
Bank,  in  Troy,  New  York,  and  by  said  Hunniston  indorsed 
to  the  pbintiflb. 
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BENHiKaTOH,      At  the  term  of  the  county  court  to  which  the  writ  was 

^84^*^'    ^oade  returnable,  the  principal  debtor  moved  to  dismiss  the 

ParketoZ     P^ocesS)  because  no  summons   or  attachment  was  therein 

V.         contained  against  the  principal  debtor,  and  because  no  service 

WiUiuns?    of  the  process  had  been  made  on  him. 

The  county  court  dismissed  the  process,  with  costs,  and 
the  plaintiffs  excepted  to  the  decision. 

17.  M.  Robinson  for  plaintiffs. 

The  Revised  Statutes  give  jurisdiction  to  cases  where 
the  principal  defendant  reHdea  out  of  the  state.  Rev.  Stat, 
p.  190,  <^1.  The  old  statutes  did  not  extend  to  such  a  case. 
Stat.  p.  149,  <^1* 

The  principal  debtor  entered  an  appearance,  but  did  not 
plead  an  abatement,  or  any  dilatory  plea,  according  to  the 
rule  of  the  court.  The  motion  to  dismiss  was  filed  out  of 
time.  Although  the  statute  may  be  defective  in  not  provid- 
ing for  the  service  of  the  writ,  an  appearance  waives  the  de- 
fect. Stat  p.  191,  ^9.  If  the  action  was  dismissed  without 
cause,  it  is  ground  of  error.     Barber  v.  Ripley^  1  Aik.  80. 

This  case  differs  from  the  case  of  Huntington  v.  Spooner^ 
3  Vt.  R.  515.  In  that  case  the  principal  defendant  did  not 
appear.  The  trustee  pleaded  in  abatement  and  did  not  dis- 
close.    That  case  arose  under  the  old  statute. 

P*  bham  for  the  principal  debtor. 

A  trustee  process  cannot  be  sustained  agssnat  ui  absent 
debtor,  or  one  who  has  never  had  a  residence  in  this  state, 
as  no  provision  is  made  for  the  service  of  the  process  oo 
him,  or  making  him  a  party  to  the  proceedings.  The  Revised 
Stat.  p.  190,  <^7,  provides  that  the  process  shall  be  served  on 
the  defendant  as  a  summons ;  and  p.  180,  sec.  12,  provides 
that  a  summons  shall  be  served  by  giving  a  copy  to  the  de- 
fendant, or  leaving  it  at  his  <^  house  of  usual  abode."  No 
service  of  this  writ  has  been,  or  could  be,  mpide  in  that  man- 
ner.   BwnJtington  v.  Bishop^  et  ol.,  3  Vt.  R.  515. 

The  revised  act  provides  a  different  process  from  what  was 
issued  in  this4:ase,  and  requires,  as  against  the  principal  de- 
fendant, tlie  same  form  of  process  as  issues  in  all  cases  where 
trustees  are  not  summoned.  Rev.  Stat.  504,  484.  In  this 
case,  no  such  process  has  been  issued ;  and  as  the  matter  in 
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demand  is  not  within  the  original  jurisdiction  of  the  county  Bbwhikotojj, 
court,  without  a  regular  trustee  process,  the  proceedings  must       1642!^* 
necessarily  be  coram  non  Jtidice,  and  void.  Pai k  e«  oL 

v.. 

The  opinion  of  the  court  was  delivered  by  Williams. 

RoTCE,  J. — ^This  trustee  process  was  commenced  since 

the  Revised  Statutes  came  into  operation,  but  issued  in  the 

from  prescribed  by  the  previous  statutes.    The  trustees  are 

summoned   to  come  into  court,  and  answer  the  plaintiffs 

upon  their  declaration  against  the  principal  debtor,  and  the 

writ  closes  with  a  direction  to  the  officer  to  leave  a  copy  of 

the  writ,  with  his  return  thereon,  in  the  hands  of  the  trustees 

for  the  principal    debtor.     This  is  entirely  reversing  and 

changing  the  form  given  under  the  existing  law.     By  this 

the  writ  and  declaration  are  to  issue  directly  against  the 

principal  debtor,  as  against  any  other  defendant  to  an  action, 

and  the  writ  is  to  close  with  a  direction  to  summon  the 

trustee.    The  command  to  the  trustee  is  simply  to  come  into 

court  and  make  his  disclosure  ;  and  not,  as  before,  to  answer 

the  plaintiff  upon  his  declaration  against  the  principal  debtor. 

The  proceeding  is  thus  rendered  more  analogous  to  a  com* 

mon  attachment  of  the  debtor's  goods ;  and,  to  carry  out  the 

analogy,  the  plaintiff  is  allowed,  at  any  time  before  service  is 

made  upon  the  debtor,  to  add  other  trustees.     Such'  is  the 

shape  of  this  kind  of  process,  as  authorized  in  the  adjoining 

states,  and  it  was  doubtless  adopted  here  as  being  better  fitted 

to  our  system  as  now  established.    But,  if  regarded  as  mere 

form,  it  is  a  form  prescribed  by  statute,  and  the  only  one  at 

present  given.     It  should,  therefore,  he  held  imperative,  so 

long,  at  least,  as  the  objection  has  not  been  waived  by  other 

proceedings  in  the  cause. 

The  manner  of  service  as  to  the  principal  debtor,  which 
was  pursued  in  this  instance,  though  authorized  by  the  re- 
pealed act  of  A.  D.  1831,  has  no  direct  sanction  under  the 
statute  now  in  force  ;  and  this,  according  to  the  reasoning  of 
the  present  Chief  Justice,  in  Huntington  v.  Bishopy  3  Vt.  R. 
515,  would  seem  to  constitute  an  insuperable  objection.  We 
are  not  required,  however,  to  pass  decisively  upon  this  point, 
as  affected  by  the  present  statute,  since  the  other  is  a  suffici- 
ent ground  for  affirming  the  judgment  below. 

Judgment  affirmed. 
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BsirviPOTOV, 

1842. 

Hurd         Truman  Hurd  v.  William  Darling,  Eliakim  Ambdon, 
«•  Gardner  P.  Nelson  and  Mai^hall  Hurd. 

Darling  ceAl. 

One  tenant  in  common  cannot  maintain  trover  against  hia  co-tenant  of 
the  same  chattel,  for  any  act  lees  than  the  destruction  of  his  interest 
^      therein. 

/  If  one  let  a  fkrm  to  another,  to  be  paid  for  the  oae  of  it  in  one  half  the  eropa, 
^     to  be  delivered  on  the  farm,  the  leeeor  is  only  a  tenant  in  common  of  tbe 

V  crops,  at  most,  until  his  portion  is  severed. 

Q««re. — Whether  he  be  strictly  a  tenant  in  common  even  ? 

Trover,  for  thirty  tons  of  hay.  Plea,  not  gailty,  and  trial 
by  jury. 

On  the  trial  in  the  county  court,  the  plaintiff  gave  in  evi- 
dence a  written  agreement,  or  lease,  signed  by  him  and  the 
defendant,  Darling,  but  not  sealed,  of  the  following  tenor,  viz: 

'  Know  all  men  by  these  presents,  that  I,  Truman  Hurd, 
'of  Sandgate,  do  covenant  with  and  agree  to  farm  let 
'  to  William  Darling,  of  said  Sandgate,  in  the  following 
'  manner,  viz :  all  the  land  by  me  let  to  Daniel  Beebe,  on  the 
'  south  east  corner ;  also,  the  farm  of  late  owned  and  occupied 
'  by  Roswell  Woodward,  to  have,  hold,  and  occupy  the  afore- 
'  said  premises  for  the  term  of  two  years,  with  nine  cows, 
'  one  yoke  of  steers,  one  span  of  horses ;  also,  one  plow,  one 
'  harrow,  and  one  yoke  ready  for  use ;  also,  one  half  of  the 
'  seed  to  be  sowed  and  planted  on  said  farms,  and  one  half 
'  of  the  implements  necessary  for  the  dairy  on  said  places. 
'  And  I  further  agree  to  make  up  the  number  of  cows  to 

<  twenty  at  the  commencement  of  the  second  year,  or  before^ 
*  and  to  pay  one  half  of  the  taxes,  except  the  highway  tax, 
'and  to  risk  one  half  of  the  stock. 

'  And  I,  the  said  William  Darling,  for  myself,  agree  to 
'  take  and  occupy  said  places  for  said  term,  in  a  good  husband- 

<  like  manner,  and  deliver  to  said  Truman,  on  said  farm,  one 
'  half  of  all  the  crops,  except  that  fed  to  the  stock  on  said 
'places,  said  produce  to  be  divided  by  weight  and  measure, 
'  and  also  to  keep  the  tools  in  order  and  pay  all  of  the  high- 
'  way  taxes,  one  half  of  the  other  taxes,  and  to  risk  one  half 
'  of  the  stock. 

'  And  we  both  agree  to  divide  equally  between  us  the  in- 
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^crease  and  profits  of  said  stock,  so  put  on  by  the  said  Tru*  Bewiv^tov^ 

*man.  1842. 

<  Signed  and  witnessed  this  Ist  day  of  April>  1838.'  j^^^^ 

The  plaintiff  also  introduced  testimony  tending  to  prove  v. 

that  the  defendant,  Darling,  occupied  the  premises,  under  '^ 
said  contract,  or  lease,  two  years;  that,  in  the  month  of 
of  December,  1839,  during  the  continuance  of  the  lease, 
the  defendant,  Darling,  refused  to  take  further  care  of  the 
plaintiff's  stock  upon  the  farms  mentioned  in  the  lease ;  that 
the  plaintiff  procured  one  William  Baker  to  feed  the  hay 
from  the  barn,  on  the  premises,  to  the  stock,  which  then  con- 
sisted of  between  thirty  and  forty  head  of  cattle  ;  that,  about 
two  weeks  after  said  Baker  took  the  charge  of  said  hay  and 
cattle,  the  defendants  took  the  hay  in  question  from  said 
premises ;  that  the  hay  so  taken  was  nearly  all  the  hay  on 
the  premises,  and  the  plaintiff  was  immediately  compelled  to 
remove  his  stock  and  hire  them  kept  elsewhere. 

The  defendant  introduced  testimony  tending  to  show  that 
the  plaintiff  removed  the  cows,  hogs,  and  other  stock,  from 
the  farm  in  the  fall  of  1839,  taking  the  profits  to  himself, 
and  returned  them,  in  part,  only,  at  the  setting  in  of  winter, 
and  that  the  defendant  assigned  this  as  a  reason  for  refusing 
to  fodder  the  stock.  It  appeared  that  the  defendants,  Ame- 
don.  Nelson  and  M.  Hurd  acted  by  direction  of  Darling  in 
removing  the  hay. 

The  county  court  dicided  that,  the  testimony  being  true, 
the  plaintiff  was  not  entitled  to  recover,  and  so  instructed  the 
jury,  who  returned  a  verdict  for  the  defendants,  and  the 
plaintiff  excepted  to  the  decision  and  charge  of  the  county 
court 

Sargeant  ^  Miner  for  plaintiff. 

We  contend  that  the  plaintiff  owned  the  whole  property 
in  the  hay,  and  that  the  defendant.  Darling,  even  before  he  * 
had  refused  to  fodder  the  cows,  at  most,  was  mere  bailee  of 
the  stock  and  hay,  and  had  no  other  or  further  interest  in  the 
hay,  after  foddering  time  had  commenced,  than  to  see  that 
it  was  faithfully  fed  to  plaintiff's  stock.  There  was  no  stock 
on  the  place,  except  what  the  plaintiff  had  put  on,  and  not  "^ 

hay  'enough  to  keep  the  stock  through  the  winter ;  there  was 
only  thirty  tons  declared  for,  and  that  would  not  be  sufiicient 
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Bbhniicotok,  to  keep  twenty  cows,  a  yoke  of  oxen,  and  a  span  of  horses. 

18^^'    I^&rling  had   no  stock  on  the  prenckises,  either  in  his  own 

jj^^       right,  or  as  joint  owner  with  the  plaintiff. 
V.  The  plaintiff  had  not  only  a  special,  but  a  general,  property 

DtriDgee   .  .^  ^^^  l^^y^  ^^j  trover,  or  even  trespass,  would  lie  against 

Darling,  or  any  other  person,  who  should'  take  the  hay  from 
the  premises. 

This  case  is  a  much  stronger  one  for  trover  than  Swift  v. 
Mosdyf  10  Vt.  R.  208.  In  that  case  suit  was  commenced 
before  the  lease  had  expired;  here  it  was  not  commenced  till 
after.  In  that  case  the  plaintiff  bad  not  taken  possession. 
In  this  the  plaintiff  had  actual  possession  at  the  time  of  the 
taking. 

In  the  case  above  cited,  it  was  decided  that  trover  might 
lie  during  the  continuence  of  the  term.  See  also  Martyn 
V.  Knowles,  8  Term  R.  146.  Sibley  v.  J^ory,  8  Vt  R.  15. 
JRtce  V.  Clark,  8  Vt.  R.  109. 

2.  Suppose  Darling  was  the  actual  owner  of  a  part  of  the 
bay,  and  he  had  done  nothing  whereby  be  lost  his  right  of 
possession,  trover  would  then  lie  for  the  plaintiff 's  share,  if 
taken  when  Darling  had  no  right  to  take  it,  or  if  sold,  des-  * 
troyed,  or  taken  from  the  premises,  so  that  the  plaintiff  could 
not  get  it  to  fodder  to  the  stock  during  the  winter,  or  have  it 
at  the  time  when  the  term  would  have  ended^  to  wit,  on  the 
first  of  April  following. 

We  think  the  weight  of  authorities  is  entirely  in  favor  of 
this  view  of  the  subject.  See  Farrant  v.  Thampsan,  7  C. 
L.  272;  16C.  L.61;  Wilson  y.  Bud,  3  Johns.  R.  175; 
7  Wendell,  449 ;  White  v.  Oahum,  21  Wendell,  72 ;  Mum- 
ford  V.  McKay,  8  Wendell,  442 ;  Farr  v.  Smith,  9  WendeU, 
338 ;  Hyde  v.  Stone,  9  Co  wen,  250 ;  Meraereau  v.  Norton, 
15  Johns.  179;  1  Swift's  Dig.  535,  sea  2 ;  2  Saunders,  47,  h ; 
Floyd  V.  Day,  3  Mass.  403 ;  Barton  v.  Williame,  7  C.  L. 
147.  Land  let  on  shares,  the  lessor  and  lessee  are  tenants 
in  common  of  the  crop.  Be  Mott  v.  Hagerman,  8  Cowen, 
220.  Vickery  v.  Ta/t,  I  D.  Chip.  241.  In  this  case  Chief 
Justice  Chipman  expressly  gives  his  opinion  that  trover  will 
lie  in  such  a  case,  although  that  question  was  not  directly 
decided.  In  the  case  Ladd  v.  Hill,  4  Vt.  R.  164,  this  ques- 
tion was  decided  after  a  full  hearing.  See  also  Welch  v. 
Clark,  12  Vt.  R.  681.      Tubbs  v.  Biehardson,  6  Vt.  R. 
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443,  is  not  this  ease.     But,  in  that  case,  Judge  Mattocks  Bmnnivaiov, 

thinks  the   weight  of  authorities  is,   that  trover  will  lie  ^642^^* 

by  one  tenant  in  common  against  another  for  selling  the  ^^ 

whole  of  a  chattel.  ,  «- 

3.  -After  Darling  had  refused  to  fodder  and  take  care  of  ^  "^' 
the  stock,  the  plaintiff  must  have  had  a  right  to  a  temporary 
possession  of  the  hay,  for  the  purpose  of  foddering  it.   Should 

it  be  said  that  he  had  no  right  to  enter  for  such  purpose, 
it  might,  with  the  same  propriety,  be  said  that  Hurd  could 
not  remove  the  cattle  from  the  premises,  and  have  them 
foddered  elsewhere,  after  Darling  had  so  refused.  The  con- 
sequence would  have  been  a  perfect  destruction  of  the  pro- 
perty. 

A  party  entitled  to  a  temporary  possession  may  support 
trover  against  the  general  owner.  Roberts  v.  Wyatty  3 
Taunt.  368. 

4.  Hurd  had  the  right  to  possess  the  hay  in  another  view. 
The  instrument,  called  a  lease,  under  which  the  defendant 
occupied,  is  a  mere  contract,  without  seal,  acknowledgment 
or  record  ;  and  when  Darling  had  refused  to  proceed  further 
under  it,  Hurd  might  do  so  likewise. 

Suppose  Darling,  in  mid  summer,  had  refused  to  milk  the 
cows,  and  cut  the  hay  ?  Would  the  plaintiff  have  been  com- 
pelled to  rely  upon  his  contract,  and  look  to  Darling's  respon- 
sibility merely,  or  would  he  have  been  justified  in  entering 
and  cutting  the  hay,  taking  care  of  the  cows,  &c.?  And 
would  not  Darling  by  such  acts  have  put  an  end  to  the  ten- 
ancy, so  far  as  he  had  any  beneficial  interest  in  the  term  ? 
We  think  there  can  be  no  doubt  on  this  point,  and  if  we  are 
correct,  the  tenancy,  so  far  as  Darling^s  interest  was  concern- 
ed, was  ended  when  he  refused  to  proceed  further  under  the 
contract 

5.  The  case  shows  that  Hurd  took  possession  of  the  hay 
two  weeks  previously  to  the  taking  by  the  defendants,  and 
was  foddering  it  to  the  stock  when  it  was  taken.  Let,  then, 
all  the  other  points  of  law  in  the  case  be  settled  as  they  may, 
this  fact,  we  think,  must  determine  the  case  with  the  plaintiff. 

Judge  Redfield  says,  in  the  case  of  Stv\ft  v.  Mosdy,  above 
cited,  a  person  having  <  the  autual  custody  of  the  thing,  even 
wrongfully,  may  maintain  the  action  (trover)  against  every 
one  whose  right  is  not  superior  to  his.' 

Vol.  XIV,     w.  a.  iv.  38 
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fisiiNiiiaToiv,      Iq  the  case  at  bar,  the  plaintifT  bad  actual  posseieioD,  and 
1842!^*    110  one  of  the  defendants  certainly  had  a  right  superior  to 

V. 

DtiliDg  et  ai.      jD  Roberts,  Jun.  for  defendant. 

The  relative  rights  of  Hurd  and  Darling  find  their  scope 
and  limit  in  the  written  contract  of  April  1,  1838. 

I.  We  contend,  that  by  this,  Daitling  had  the  sole  property 
in,  and  right  of  possession  of,  the  hay. 

This  contract  is  in  terms  a  lease  from  Hurd  to  Darling  of 
two  farms,  certain  cows,  <&c.  for  the  term  of  two  years,  that 
is,  ^  a  contract  that  the  one  shall  devest  himself  of  the  posses- 
'  sion,  and  the  other  come  into  it  for  such  a  determinate  time.' 
Bac.  Ab.  Leases,  (E.)  What  it  professes  to  be,  being  ac- 
companied by  possession  under  it,  it  is  in  substance  and  in 
fact.  As  a  parol  lease,  it  was,  at  any  rate,  good  for  one  year, 
and  Darling  continuing  his  possession  after  the  close  of  the 
first  year,  became  in  like  manner  lessee  and  tenant  for  the 
second  year.  If  void,  as  a  lease,  in  respect  to  its  duration, 
that  is,  as  a  lease  for  two  years,  still  as  Darling  occupied 
under  the  contract,  the  terms  of  his  tenancy  must  be  regula- 
ted by  it.  Doe  dem.  Rigge  v.  Bell,  5  T.  R.  471.  Roberts 
Frauds,  245.  Schuyler  v.  Leggett,  2  Cowen,  R.  660. 
People  V.  Ricketty  8  Cowen,  226. 

By  the  agreement,  then,  attended  with  occupation  under 
it,  Darling  had  an  estate  in  the  soil,  exclusive  ownership  and 
possession  of  the  farms,  cows,  d&c,  for  the  two  years.  Thus  he 
had  by  it  a  right  to  the  use  of  wood  for  burning,  repairing,&c., 
though  not  expressly  given — an  important  circumstance.  So, 
too,  Hurd  could  not  have  maintained  trespass  qua.  clau.  for 
an  injury  done  to  the  freehold  during  the  two  years  by  a 
stranger,  for  the  reason  that  he  had  no  possession.  Cailin 
V.  Bayden,  1  Vt.  R.  375. 

This  contract  differs  from  an  ordinary  letting  upon  shares 
for  a  single  crop,  where  the  occupier  may  be  considered  as 
but  a  laborer  or  servant  for  the  owner,  who  retains  possession. 
Jackson  v.  BrownM,  1  Johns.  R.  267,  272.  4  Kent's  Com. 
d6.  Bish(^  V.  Doty,  1  Vt.  R.  37.  It  follows  then,  that 
Darling,  being  the  owner  of  the  premises  for  the  two  years, 
was  the  owner  of  whatever  grew  upon  them  during  the  term; 
and  having  exclusive  possession  and  right  of  possession  of 
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the  former,  had  such  possesmon  and  right  of  possession  of  Bsbhinotob, 
the  latter,  but  subject  to  account  to  Hurd  upon  and  accord*       i842?^* 
ing  to  his  agreement.     A  removal  of  a  part  of  the  hay  from       Hutd 
the  premises  may  have  been  a  violation  of  his  contract  to         9- 
conduct  the  premises  in  a  husbandlilce  manner,  but  was  no     "  '''^ 
conversion  of  the  property  of  Hurd.     To  test  diis,  suppose 
Darling  had  supplied  the  place  of  this  hay  with  other  fodder 
purchased,  so  that  at  the  close  of  his  term  he  had  been  able 
to  restore  the  stock  in  good  condition,  and  as  much  had  been 
consumed  upon  the  land  as  grew  upon  it,  of  what  could  Hurd 
have  complained  ?     Would  there  not  have  been  a  perfect 
fulfilment  of  the  contract  ?     Bull,  N.  P.  85,  cited  in  3  Johns. 

R.  2ia 

U.  But  if  this  agreement  was  not  a  lease,  if  it  gave  Darling 
no  estate  in  the  land,  but  was  only  an  ordinary  letting  upon 
shares  for  a  single  crop,  then  Hurd  and  Darling  were  tenants 
in  common  of  the  crops,  and  of  whatever  else  was  to  be 
divided.  HaUei  al.  v.  Celey,  Cro.  Eliz.  143.  Foote  et  al. 
V.  Calrnn^Z  Johns.  R.  216.  Bradieh  v.  Schenek^  8  Johns. 
R.  1 17.     Bishop  V.  Doty,  1  Vt.  R.  37. 

It  was  with  the  hay  as  with  the  other  crops.  Darling  had 
a  beneficial  interest  in  it.  Having  such  an  interest,  any  act 
other  than  a  destruction  of  the  properly  would  not  have  made 
him  liable  to  Hurd  in  trover.     Co.  Lilt.  200,  a. 

If  a  sale  of  the  whole  would  be  regarded  as  equivalent  to 
a  destruction  of  the  property,  which  perhaps  is  doubtful  in 
Vermont,  (Bennett,  J.  in  Wdehv.  Clark y  12  Vt.  R.  684,  5, 
6,)  the  sale  of  any  less  part  would  not  seem  to  be.  T%Ab9 
v.  Richardson,  6  Vt.  R.  442. 

A  tenant  in  common  cannot  maintain  trover  against  his 
companion  for  a  thing  still  in  his  possession.  I  Wms.  Saund. 
47^  f.  note  1.  In  this  case  there  is  neither  proof  nor  presump- 
tion, that  Darling  had  parted  with  the  possession  of  the  bay 
before  suit  brought. 

III.  Hurd  and  Darling  may  be  regarded  rath^  as  partners 
in  farming  business,  than  as  tenants  in  common.  If  so,  it  is 
clear  thai  trover  would  not  lie  to  recover  back  what  either  had 
received  above  his  share.  Albee  v.  Fairbanks,  10  Vt.  R. 
314. 

This  is  not  the  case  of  a  bailment  of  the  bay  for  a  particu- 
lar use,  so  that  the  cases,  {Rice  v.  Clark,  8  Vt  R.   109, 
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BiviiiHGToir,  Swi/t  V.  Mo9ely  et  al.  10  Vt  R.  208,)  which  decided  that 

^^842?'    ^be  application  of  the  thing  bailed  to  a  different  use  from  the 

jr"T       use  intended,  is  a  conversion,  do  not  apply.     Besides,  in 

V,         those  cases,  a  knowledge  on  the  part  of  the  defendant  of  the 

DarUng  ei «{.  {n^^nded  use  is  made  material.     But  here  the  character  of 

Darling's  tenancy  does  not  appear  to  have  been  made  known 

to  the  other  defendants. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — In  this  action  the  only  questions  raised  are 
whether  the  plaintiff  had  any  such  property  as  will  enable 
him  to  maintain  this  action,  and,  if  he  had,  whether  the  defen- 
dants have  done  any  act  which  will  amount  to  a  conversion, 
r  1 .  The  interest  of  the  plaintiff  in  the  property  sued  for  is, 
V^t  most,  that  of  a  tenuit  in  common.  It  is  true  it  was  hay 
and  grain,  grown  upon  the  land  of  the  plaintiff,  but  land 
which  he  had  leased  to  the  defendant.  Darling,  for  two  years, 
the  rent  to  be  paid  in  one  half  of  all  the  crop,  except  what 
was  consumed  in  keeping  the  cattle  which  were  let  with  the 
farm  and  were  to  be  kept  upon  it.  It  is  true,  also,  that  the 
contract  is  not  a  technical  lease ;  but  it  was  in  writing  and 
fully  executed,  and  sufficiently  binding  upon  the  parties 
themselves,  both  at  law  and  in  equity,  at  least  as  to  what 
was  done  under  it.  It  is,  in  terms,  a  letting  of  the  land. 
The  terms  are  '  do  covenant  and  agree  to  farm  let.'  And 
the  defendant  on  his  part  agrees,  to  *cafry  on  thefarmy  in  a 
'  good  husbandlike  manner,  and  to  deliver  said  Truman,  on 
*  said  farm,  one  hoffof  all  the  crops.'  The  defendant  oc- 
cupied the  land  the  full  term.  In  the  month  of  December, 
the  defendant  refused  to  take  further  care  of  the  stock, 
leased  with  the  farm,  and  the  plaintiff  procured  some  one  to 
fodder  them.  Soon  after  this  the  defendants  removed  the 
hay  and  grain  from  the  farm.  It  is  obvious,  we  think,  that 
here  was  a  letting  of  the  land,  and  the  defendant  could  not 
be  said  to  have  performed  Kis  part  of  the  contract  until  he 
had  ^  delivered,'  i.  e.  set  apart,  plaintiff's  portion  of  the  crops. 
So  that  at  the  time  of  the  alleged  conversion,  most  clearly,  no 
portion  of  the  property  sued  for  had  vested  in  the  plaintiff, 
in  severalty.  And  it  is  questionable  how  far  he  could  be 
said  to  be  seized  of  the  property,  as  tenant  in  common. 
Bishop  V.  Doiy,  1  Vt,  R.  37. 
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2.  Bat  if  the  plaintiff  were  tenant  in  common,  the  defend-  Bbithinotov, 

ant  had  the  same  right  to  possession  which  he  had,  and      ^84^!^^' 

nothing  which  defendant  should  do  with  the  property,  short  uj^jj^,  ^^^^  ^^ 

of  destro3ring  plaintiff's  interest  therein,  would  amount  to  a     HiuBdiU 

conversion  of  it,  as  against  him.  This  is  not  pretended,  for  he  sayles  et  al 

did  not  even  sell  it,  which,  as  it  would^eem,  does  not  amount 

to  a  conversion.     Tubba  v.  Rtchardaon^  6  Vt.  R.  442,  and 

cases  there  cited. 

Judgment  affirmed. 


Charles  Hicks,  Administrator  of  the  Estate  of  Norman 
HiKSDiLL,  v.  Caleb  Satles,  Caleb  W.  Satles  and 
Enos  S.  Satles. 

The  act  of  1635,  enacting  that,  in  actions  on  contract,  if  any  defendant 
was  not  a  party  to  the  contract,  he  shall  recover  his  costs  and  the 
plaintiff  may  recover  against  the  other  defendants,  was  repealed  on  the 
20th  of  November,  1839,  by  the  provisions  and  enactments  of  the  Revised 
Statutes. 

Assumpsit,  on  a  promissory  note,  against  the  defendants 
,as  partners  under  the  name  and  firm  of  Caleb  Sayles  &  Co. 

Plea,  non  asaumpsit.     Issue  to  the  court. 

The  writ  in  this  case  was  prayed  out  on  the  fifth  day  of 
May,  1840,  and  made  returnable  at  the  June  term  of  the 
county  court. 

•:^  On  the  trial  in  the  county  court,  it  was  admitted  that  Caleb 
fiayles  and  Enos  S.  Sayles  were  the  partners  composing  the 
firm  of  Caleb  Sayles  &  Co.,  and  that  Caleb  W.  Sayles  was 
not  liable  in  this  action. 

The  plaintiff  contended  that  he  was  entitled  to  recover 
against  the  defendants  who  composed  said  firm,  under  the 
statute. of  1835,  relating  to  parties  in  actions  at  law,  which 
enacts  that,  in  actions  founjded  on  contraClTin  case  any  de- 
fendant was  not  a  party  to  such  contract,  he  shall  recover 
his  costs,  and  the  plaintiflf  may  recover  against  the  other  de- 
fendants ;  and  thereupon  the  county  court  rendered  judgment 
against  Caleb  Sayles  and  Enos  S.  Sayles  for  damages  and 
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BsffifiHGToir,  costs,  and  in  favor  of  Caleb  W.  Sayles  for  his  costs,  and  the 
1842!^'    defendants  excepted  to  the  decision. 

Hicks,  adm.  of 

Hinsdill  ff,  S.  Southwofth,  for  defendants. 

3aylete(a2.  The  case  depends  upon  the  question,  is  the  statute  of 
1835,  in  relation  to  misjoinder  of  defendants,  to  apply? 
The  defendants  contend  that  it  is  not  to  apply. 

■  1.  The  suit  having  been  commenced  May  5,  1840,  the 
statute  of  1835  ^f^s  already  repealed.  Rev.  Stat.  ch.  Ill, 
sec.  4  &  13.  Chapters  twenty-five  and  twenty-eight  of  the 
Revised  Statutes  took  eiFect  November  20,  1839. 

2.  If  the  statute  of  1835  remained  in  force  till  July  1, 1840, 
^  still,  as  it  was  then  repealed,  the  case,  in  all  further  proceed- 
ings, is  to  be  governed  by  the  Revised  Statutes,  or  the  com- 
mon law.     Rev.  Stat.  ch.  Ill,  sec.  5. 

The  privilege  of  taking  judgment  against  those  who  are 
found  to  have  made  the  contract,  and  suffering  judgment  as 
to  the  others,  is  not  saved  by  sec.  5,  ch.  Ill,  Rev.  Stat. 

The  plaintiff  commenced  his  suit  precisely  as  he  would 
have  done  had  there  been  no  statute.  Here  is  no  ^  ocf ' 
done  which  is  to  be  afiected — no  ^  right'  established. 

That  the  clause  in  relation  to  '  any  suit  or  proceeding  had 
or  commenced,  '(Slc.  does  not  save  this  privilege  to  the  plain- 
tiff, appears  in  the  provision  which  follows,  that  the  proceed- 
inga  shall,  in  such  cases,  be  conformed  to  the  provisions  of 
the  Revised  Statutes. 

s 

J.  S.  Robinson  for  plaintiflf. 

The  Revised  Statutes,  title  29,  ch.  Ill,  sec.  5,  provides 
that  the  repeal  of  former  acts  shall  not  affect  any  suit  or 
proceeding  had  or  commenced,  in  any  civil  case,  before  the 
time  when  such  repeal  shall  take  effect.  By  virtue  of  this 
provision,  judgment  was  properly  rendered  against  two  of 
the  defendants. 

The  act  of  1835  authorized  the  bringing  the  suit  against 
any  number  of  defendants,  and  the  repeal  of  the  law  cannot 
have  any  retroactive  operation  so  as  to  affect  a  suit  already 
commenced.  Per  Collamer,  J.,  GUman  v.  Morse^  12  Vt.  R. 
552.  Per  Redfield,  J.,  Baker  v.  School  District,  No.  I, 
12  Vt  R.  194.  Perkins  v.  Perkins,  7  Conn.  666-7.  4  Burr. 
2460,  7  Conn.  5*7.  7  Johns  477. 
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The  opinion  of  the  court  was  delivered  by  BEnwureroH, 

Bennett,  J. — ^On  the   trial  it  was  admitted  that  two  of       1842.^^' 
the  defendants  were  partners,  and  that  Caleb  N.  Sayles  was  Hickt^mdm.  of 
not  connected  with  them  ;  and  the  only  question  in  the  case     HioBdiil 
is,  can  the  court  render  judgment  for  the  plaintiff  against  s&yles  0^  ai. 
the  two  defendants  and  in  favor  of  the  other  ?    In  1835 
the  act  was  passed  which  authorized,  in  actions  on  contract, 
if  it  turned  out  that  one  of  the  defendants  was  not  a  party 
to  it,  he  might  recover  his  costs,  and  the  plaintifT  recover 
against  the  other  defendants.     This  act  was  not  carried  into 
the  revised  statutes,  which  generally  went  into  effect  from 
and  after  the  1st  day  of  July,  A.  D.  1840.    The  repeal  of 
the  existing  acts  of  the  legislature,  by  means  of  the  revised 
statutes,  was  not  to  affect  any  civil  suit  pending  at  the  time 
the  repeal  took  effect. 

The  present  suit  was  commenced  in  May,  1840 ;  and  the 
simple  question  is,  at  what  time  was  the  act  of  1835  repeal- 
ed? Though  the  1st  section  of  the  111th  chapter  of  the 
revised  statutes  provides  for  their  going  into  effect  after  July 
1,  1340,  yet  the  4th  section  enacts  that,  where  any  of  the 
provisions  of  the  revised  statutes  are  made  to  go  into  opera- 
ation  at  any  time  before  or  after  the  first  day  of  July,  1 840, 
the  corresponding  provisions,  if  any,  of  the  repealed  statutes, 
shall  cease  to  operate  when,  and  shall  continue  in  force 
until,  the  said  new  provisions  shall  go  into  operation.  The 
act  of  1835,  relative  to  parties  to  actions,  is  one  that  is 
enumerated,  in  the  12th  section,  as  among  the  repealed  acts. 

By  the  13th  section  of  the  same  chapter,  both  the  25th  and 
28th  chapters  of  the  revised  statutes,  the  former  relating  to 
courts,  and  the  latter  to  process  and  judicial  proceedings, 
went  into  operation  on  the  20th  day  of  November,  1839. 
We  think  that  when  the  revised  statutes,  relative  to  the 
same  subject  matter  to  which  the  act  of  1835  relates,  went 
into  operation,  the  repeal  of  that  act  took  effect  under  the 
provisions  in  the  4th  section. 

The  result  must  be,  the  judgment  of  the  county  count  is 
reversed. 
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BxVVIIfOTOH, 

February^ 
1842. 

Manchester 


Town  or  Manchester  t;.  Town  or  Dorset. 


V, 

Dorset.  Where  a  person  resided  in  a  town  eight  years  in  succession  from  the  first 
day  of  April,  1817,  and  his  list  that  year,  ezclosiye  of  his  poll,  and  for 
each  of  the  foar  years  next  thereafter,  exceeded  sixty  dollars,  it  was  held 
that  the  list  of  1817  could  not  be  reckoned  as  one  of  the  lists  neces- 
Miry  to  gain  a  settlement  in  such  town,  under  the  fourth  section  of  the 
act,  passed  Not.  4, 1817,  providing  that  a  person  may  gain  a  settlement 
if  his  rateable  estate,  besides  bis  poll,  shall  be  set  in  the  list  at  the  sum 
of  sixty  dollars  or  upwards,  for  five  years  in  succession, — the  list  of  1817 
having  been  made  previously  to  the  passage  of  the  act. 
Where  such  person,  after  the  passage  of  the  act  of  1890,  relating  to  the 
grand  list,  was  possessed  of  property  sufficient  to  have  produced  a  list 
exceeding  sixty  dollars,  under  the  listing  laws  previously  in  force,  but, 
under  the  act  of  1820,  the  list  of  such  person's  property  .was  below  sixty 
dollars,  it  teas  hdd  that  such  reduced  list  operated  to  prevent  the  gaining 
of  a  settlement  by  such  person,  under  said  act  of  1817,  although  his  list 
for  the  four  previous  years  exceeded  that  sum. 

This  was  an  appeal  from  an  order  of  removal  of  Abel 
Derby,  Catherine,  his  wife,  and  seven  minor  children,  from 
the  town  of  Manchester  to  the  town  of  Dorset,  made  by  tWo 
justices  of  the  peace  on  the  20th  day  of  April,  1840,  at  a 
court  of  examination  held  at  said  Manchester  on  the  day  and 
year  last  aforesaid. 

Plea,  that,  at  the  time  of  making  said  examination  and 
order  of  removal  of  the  said  Abel  and  Catharine,  his  wife, 
and  their  said  minor  children,  neither  of  them  had  a  legal 
settlement  in  said  town  of  Dorset. 

Issue  to  the  court. 

On  the  trial  in  the  county  court,  the  following  facts  were 
agreed  to  by  the  parties,  viz  : — 

Abel  Derby,  being  of  full  age,  resided  in  Dorset  from  the 
first  of  April,  1817,  for  the  space  of  eight  years.  His  rate- 
able estate,  held  in  his  own  right,  besides  his  poll,  for  the  first 
six  years,  was  set  in  the  list  of  Dorset  at  the  following  sums : 
In  1817,  $136.75;  in  1818,  $110.00;  in  1819,  $117.75; 
in  1820,  $81.80;  in  1821,  $81.40;  in  1822,  $59.36;  and 
the  appraisal  of  his  property  in  1822,  was  as  follows  : — One 
house  and  lot  appraised  at  $100.00,  thirty  acres  of  land  at 
$267.00  ;  and  two  cows  and  other  cattle  of  three  years  old, 
five  cattle  of  two  years  old,  and  two  horses  and  mules,  com- 
prised the  list  of  his  personal  estate,  which  real  and  personal 
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estate,  under  the  act  relating  to  the  grand  list  then  in  force^  BBviriHflTOff« 
was  set  in  the  list  at  the  above  sum  of  $  59.36.  ^^842^' 

From  these  facts,  the  county  pourt  decided  that  the  said  Mancherte 
Derby  was  unduly  removed,  and  rendered  a  judgment  for      _  v. 
the  defendants.    The  plaintifl^  excepted  to  the  decision. 

Sargeant  fy  Miners  for  plaintiffs. 

The  pauper  was  put  in  the  list  for  five  years  in  succession 
at  over  sixty  dollars  ;  but  one  of  those  years  was  the  list  of 
the  spring  previous  to  passing  the  law.  But  unless  he  was 
in  8tatu  quo  from  the  1st  of  April  to  the  6th  of  November, 
1817,  doing  nothing  towards  acquiring  a  settlement,  he  either 
gained  a  settlement  under  the  old  law  or  the  list  of  1817 
must  be  reckoned.  Stamford  v.  WhUingham^  2  Aik.  188  ; 
and  PouUney  v.  Fairhaven,  Bray  ton,  185,  are  analogous  to 
this  case. 

In  these  cases  the  paupers  had  come  into  town  less  than  a 
year  previous  to  passing  the  act  of  1801,  and  the  act  is  as 
much  prospective  as  that  of  1817,  which  says  that  a  person 
being  set  in  the  list  five  years,  dLC,  shall  have  a  settlement* 

But  there  is  another  reason  why  Derby  acquired  a  settle- 
ment in  Dorset. 

The  act  of  1817  provides  that  any  person,  being  set  in  the 
list,  i&c.,  five  years,  shall  have  a  settlement.  When  this  law 
was  passed,  cows  were  set  in  the  list  at  $6.50  ;  cattle,  two 
years  old,  at  $5.00  ;  horses  and  mules  at  $  13.50.  In  1820 
the  legislature  altered  the  mode  of  assessing  property,  and 
established  the  following  rates :  '^  Cows  $3.00 ;  cattle,  two 
years  old,  $2.00  ;  horses  and  mules  $8.00.  Derby  had,  the 
sixth  year  that  he  lived  in  Dorset,  1822,  a  list  of  $59.36. 
His  personal  property  that  year,  had  not  the  listing  law  been 
changed,  would  have  amounted  to  $92.36,  independent  of 
any  reduction  made  by  the  different  manner  of  assessing  real 
estate. 

The  legislature  intended,  by  the  law  of  1817,  that  if  a 
man  had  a  list  of  sixty  dollars,  according  to  the  law  then  in 
force,  he  should  gain  a  settlement.  Property  was  intended 
to  be  the  basis  of  acquiring  a  settlement. 

Suppose  the  law  had  been  that  every  man  actually  worth 
five  hundred  dollars,  living  in  a  town  five  successive  years, 
should  have  a  settlement,  and,  before  the  five  years  had  run, 
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BsniriRGTOff,  Congress  had   passed  a  law  th^t  dollars  should  be  called 
2843^^'    dimes  and  eagles^   dollars.     The  case  would   have   been 
Mancheeter  P*^cisely  like  this.    In  neither  could  the  right  of  settlement 
o*         be  affected. 

It  is  not  competent  for  the  legislature,  in  such  a  collateral 
way^  to  infringe  upon  the  rights  of  individuals  or  towns. 

If  the  legislature  had  repealed  the  listing  law  entirely  and 
collected  taxes  per  capUa,  this  would  not  have  prevented  a 
person  from  gaining  a  settlement. 

D.  Roberts,  Jr.,  for  defendants. 

The  pauper's  settlement,  if  he  had  any  in  Dorset,  must 
have  been  acquired  in  the  fourth  mode  specified  in  section  1 
of  the  pauper  a;ct  of  Nov.  4,  1817. 

I.  His  list  of  1817  cannot  be  reckoned  as  one  of  the  five 
years.  This  list  was  made  up  and  returned  in  October  pre- 
vious to*  the  passage  of  the  act.  It  is  not  presumable  that 
the  legislature  intended  that  their  acts  should  operate  retro- 
spectively ;  that  while  the  act  of  1801  was  in  force  to  give 
one  a  settlement,  by  reason  of  simple  residence,  this  act  of 
1817,  should,  by  relation  back,  cover  the  same  ground  and 
afford  one  a  settlement  by  reason  of  the  estate  which  he  had 
possessed. 

The  language  of  the  statute  expressly  refers  to  the  future. 
^'  Legal  settlements  shall  hereafter  be  gained  in  the  following 
manner,"  &c. 

II.  The  list  of  1822  cannot  be  reckoned,  for  the  plain 
reason  that  it  does  not  amount  to  sixty  dollars.  It  is  ac- 
knowledged that  there  is  property  enough  specified  in  Der* 
by's  list  of  that  year  to  have  been  set  down  at  sixty  dollars, 
had  the  listing  law  remained  as  it  was  at  the  passing  of  the 
pauper  act  of  1817.  But  the  legislature  knew,  when  framing 
this  law,  that  the  listing  law  was  subject  and  liable  to  be 
changed  from  time  to  time.  With  this  knowledge,  they  do 
not  say  any  person  whose  rateable  estate  would  be  set  in  the 
list,  &c.,'  at  the  sum  of  sixty  dollars,  as  the  listing  law  now 
stands.  But  they  refer  to  the  lists  which  shall  be  made  out, 
— not  to  the  items  of  property  which  may  be  set  there,  but 
to  the  gross  sum.  It  is  to  be  supposed,  then,  that  the  legis- 
lature intended  the  thing  they  said. 

It  was  surely  competent,  and  proper  enough,  for  the  l^s- 
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lature  at  any  time  to  amend,  alter,  or  repeal  the  pauper  law,  BxiririiraToir, 
or  so  to  alter  it  at  any  time  before  the  acquiring  of  a  settle-       1842!^* 
ment,  under  a  particular  statute,  as  to  change  the  mode  pre-  nf^nche^te 
'scribed  in  that  statute  for  acquiring  a  settlement.     For,  in      _  «• 
such  case,  there  could  be  no  vested  nor  private  right  disturbed; 
but  it  was  a  mere  matter  of  internal  police  and  state  policy 
with  which  no  equitable  considerations  could  mingle. 

A  pauper  case,  between  towns,  is,  least  of  all,  a  case  for 
any  new  reading  of  a  statute. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — ^The  plaintiffs  insist  that  the  pauper  acquired 
a  settlement  in  Dorset  under  the  fourth  section  of  the  statute 
of  Nov.  4th,  1817,  which  enacts,  ^JB/fi^^^^i^fi^  of  full 
^  age,  who  shall  reside  in  any  tovmiAJh^sk^kj^B^^whoae 
^  rateable  estate,  held  in  his  own  rvht.  besides  his  pfll,  shall 
'  be  set  in  the  list  of  such  town  atftnAimiSfSMInMlai's  or 
'  upwards,  for  five  years  in  succenion,  shall  therebmgain  a 
'settlement  in  such  town.'  The^nlJ^mmmM^m Dorset 
from  the  beginning  of  1817  for  Xm^f^^pAgfA^mrje^ra  or 
more ;  and  it  is  agreed  that  his  list  in  thM^town  for  1817, 
and  for  each  succeeding  year  thereafter  till  1822,  exceeded 
the  sum  of  sixty  dollars,  exclusive  of  his  poll ;  but  in  1822  it 
was  a  trifle  below  that  sum. 

It  is  urged  that  the  list  of  1817  should  be  included,  be- 
cause the  taxes  upon  that  list  were  all  assessed  and  paid  after 
the  act  of  1817  was  passed.  But  this  would  be  to  give  the 
statute  a  retrospective  and  forced  construction,  when  its 
terms  are  wholly  prospective.  The  list  of  that  year  was  al- 
ready completed,  and  the  language  of  the  statute  cannot, 
with  truth  or  plausibility,  be  applied  to  it. 

It  is  next  insisted,  that,  inasmuch  as  the  property  of  Derby 
remained  sufficient  to  have  produced  a  list,  in  1822,  of  more 
than  sixty  dollars,  according  to  the  listing  acts  previous  to 
1820,  the  reductions,  under  the  act  of  that  year,  should  not 
be  allowed  to  defeat  his  settlement.  But  it  should  be  remem- 
bered that  all  our  statutory  provisions  for  the  settlement  of 
paupers  belong  to  a  class  of  statutory  'enactments,  which  are 
regarded  as  peculiarly  positive  and  inflexible.  Their  object 
is  not  to  regulate  personal  rights  and  duties,  as  between  indi- 
viduals, but  to  adjust  corporate  burdens,  which  the  legisla- 
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BKHiriNOToir,  ture,  in  furtherance  of  the  claims  of  humanity,  has  seen  fit  to 
^^8^?^'  place  upon  towns.  They  constitute  a  branch  of  the  law  in 
which  the  court  never  feel  at  liberty  to  be  influenced  by 
V.  equitable  considerations,  or  to  hold  a  matter  to  be  within  the 
reason  and  spirit  of  the  statute,  when  it  cannot  be  brought 
within  its  terms.  We  must  accordingly  decide  that  the 
property  of  Derby  was  not  set  in  the  list  at  sixty  dollars  or 
over,  for  .five  successive  years,  within  the  meaning  of  the 

statute. 

Judgment  afiirmed. 


Norton. 


Gat  R.  Sandford  v.  Luman  Norton. 

j^    One,  (not  the  pajee)  who  writes  bis  name  in  blank  on  the  back  of  a  negoti- 
able promissory  note,  may  always  show,  by  parol,  the  extent  of  his  con- 
^     tract. 

If  it  be  a  mere  collateral  gaaranty,  he  is  entitled  to  reasonable  notice  ef 
the  default  of  the  principal  debtor,  and  if  be  do  not  reeei? e  it,  he  is  exon- 
erated to  the  extent  of  the  loss  he  thereby  sustains. 
A  Such  guaranty,  as  between  the  parties,  is  not  negotiable. 

If  it  be  negotiated,  as  part  of  the  original  contract,  to  a  bona  fide  holder, 
for  value;  Qwere — Whether  the  guarantor  will  be  holden  as  a  joint 
promissor. 
Upon  the  defendant  proving  the  nature  of  his  contract  to  have  been  a 
guaranty,  merely,  it  is  at  all  events  incumbent  upon  the  holder  of  the  note 
to  show  that  he  gave  value  for  it,  before  he  can  claim  any  advantage 
above  the  person  to  whom  the  guaranty  was  made. 

Assumpsit,  against  the  defendant  as  indorser  of  a  promis- 
sory note  of  the  following  tenor  : 

'  Bennington^  December  29,  1838. 

'  On  the  first  day  of  April,  one  thousand  eight  hundred 
*  and  forty,  for  value  received,  I  promise  to  pay  Uriah  Edger- 
'  ton  or  bearer,  one  thousand  and  fifty-six  dollars. 

^  Caleb  Satles.' 

On  the  back  of  which  note  was  indorsed,  in  blank,  the 
names  of  Luman  Norton  and  Samuel  C.  Raymond,  The 
declaration  also  contained  the  common  counts. 

On  the  trial  in  the  county  court  the  plaintiff  filled  up  the 
blank  over  the  names  of  Norton  and  Raymond  with  the 


OP  THE  STATE  OP  VERMONT.  229 

following  words,  *  For  value  received  we  jointly  and  severally  Bbumihotoit, 
<  promise  to  pay  the  money  within  mentioned,  to  the  said       laS^!^' 

*  Uriah  Edgerton  or  bearer/  Sandford 

The  plaintiff  then  offered  said  note  as  evidence  under  the  v. 

common  counts.  This  was  objected  to  by  the  defendant, 
but  the  objection  was  overruled  by  the  court,  and  the  note 
was  received  as  evidence  under  the  common  counts.  The 
defendant  then  offered  in  evidence  a  receipt,  signed  by  Samuel 
C.  Raymond,  in  the  words  and  figures  following,  to  wit : 

<  Received,  February  19,  1839,  of  Luman  Norton  a  note 
^  signed  by  Caleb  Sayles  for  one  thousand  and  fifty-six 
'  dollars,  dated  December  29,  1838,  payable  on  the  1st  day 

*  of  April,  1840,  in  full  for  the  balance  due  on  a  judgment 
^  in  my  favor,  rendered  June,  1838,  for  the  sum  of  $  1259.25 

*  debt  and  the  cost  taxed  at  $  14.07. 

*  S.  C.  Raymond.' 
The  defendant  offered  to  prove,  by  parol  testimony,  that, 
subsequently  to  the  execution  of  said  note  by  Caleb  Sayles 
and  after  the  same  had  passed  from  the  hands  of  Edgerton, 
to  wit,  on  the  19th  day  of  February,  A.  D.  1839,  but  before 
the  same  became  due  and  payable,  the  defendant  put  his 
name  on  the  back  of  said  note,  as  a  guarantor  for  Sayles  to 
Raymond,  by  a  contract  then  and  there  made  between 
Norton  and  Raymond,  not  negotiable,  and  that  it  was 
made  subsequently  to  the  time  when  the  non-imprisonment 
act  took  effect,  by  which  execution  could  not  issue  against 
the  body  of  the  defendant ;  but  he  did  not  offer  to  show  that 
this  was  made  known  to  the  plaintiff,  or  that  the  note  was 
transferred  to  the  plaintiff  without  consideration,  or  after  it 
became  due.  The  plaintiff  objected  to  all  the  testimony 
offered  by  the  defendant,  and  it  was  rejected^by  the  county 
court,  and  judgment  rendered  for  the  plaintiff  for  the  amount 
of  said  note,  and  the  defendant  excepted  to  the  decision. 

P.  Isham  and  A,  P.  Lyman  for  defend^M^  "^ 
The  evidence  offered  by  the  defendant,  to  prove  the  con- 
tract made  at  the  time  the  defendant  signed  his  name  on  the 
back  of  said  note,  should  have  been  admitted  by  the  court 
below. 

It  is  not  denied  that,  in  this  state,  as  well  as  in  Massachu- 
setts, the  law  is  settled  that  when  a  person,  not  a  party  to  a 
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BxNNiHGTOH,  noto,  puts  his  name  in  blank  upon  the  back  of  it^  he  is  prima 
1842!^^'  fotcie  a  joint  promissor  with  the  other  signers.  But,  in  all  the 
Sandfora  ^arlyicases  establishing  this  principle,  parol  testimony  has  been 
V.  universally  received  to  ascertain  the  nature  and  extent  of  the 
contract  between  the  parties,  at  the  time  of  such  blank  in- 
dorsement. Bayley  on  Bills  (Philips  &  Sewall,  2d  ed.) 
46  to  49,  and  the  cases  there  cited.  Barrows  v.  Lane  5 
Yt  R.  161.  WUey  y.  LewiSy  7  Conn.  301.  Sumner  v. 
Gay,  4  Pick.  310.  Peirce  v.  Man,  17  Pick.  244.  In  one 
of  the  earliest  cases  decided  in  Massachusetts  upon  this  sub- 
ject, reported  in  the  3d  Mass.  R.  page  274,  although  the 
plaintiff  was  allowed  to  recover,  the  court  directed  an  altera- 
tion of  the  contract  written  over  the  blank  indorsement  that 
it  might  conform  to  the  facts  as  proved  by  parol. 

We  believe  it  cannot  be  successfully  urged,  in  this  suit, 
that  the  plaintiff  was  a  stranger  to  the  contract  made  by 
Raymond  and  the  defendant.  It  is  a  sufficient  answer  to 
this  objection  that,  from  the  form  of  this  note,  as  well  as  from 
the  blank  indorsement  on  the  back,  by  a  person  not  a  party 
to  the  instrument,  the  plaintiff  was  sufficiently  apprised  that 
the  defendant  could  not  have  been  an  original  joint  promissor 
and  that  it  would  be  subject  to  all  the  liabilities  which  were 
claimed  upon  the  trial. 

The  county  court  should  have  received  the  testimony  of- 
fered by  the  defendant,  on  trial,  to  prove  that  the  contract 
made  by  him  with  Raymond,  at  the  time  of  the  blank  in- 
dorsement, was  subsequent  to  the  execution  of  the  note,  and 
after  it  had  passed  from  the  hands  of  Edgerton  and  after  the 
1st  of  January,  A.  D.  1839. 

Although  it  may  be  urged  that  the  date  upon  the  feuce  of 
the  note  was  prima  facte  evidence  of  the  date  of  such  con- 
tract on  the  back  of  it,  yet  it  was  competent  for  the  de- 
fendant to  rebut  that  presumption  by  parol  testimony. 

It  is  further  contended  that  there  existed  no  privity  be« 
tween  the  plaiiliff  and  defendant  sufficient  to  allow  a  recovery 
upon  the  common  counts.  Chitty  on  Bills,  594.  But,  if 
otherwise,  it  is  still  insisted  that  when  the  plaintiff  seeks  to 
recover  upon  a  \A\\  or  note,  under  the  common  counts,  the  bill 
or  note  loses  that  internal  evidence  of  consideration  which 
it  would  otherwise  be  entitled  to,  and  is  subject  to  be  rebutted 
and  destroyed  by  contradictory  evidence  on  the  part  of  the 
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defendant    Chitty  on  Bills  596.     Story  v.  Atkinsony  2  BsviriifOToif, 
Strange,  725.     Gibson  v.  Minet,  1  H.  Bl.  602.  ^ISS?' 

Bandford 

U.  M,  Robinson  for  plaintiff.  _  «. 

The  indorsee  of  the  payee  of  a  negotiable  note  can  main- 
tain an  action  for  money  had  and  received  against  the  maker 
of  the  note. 

The  action  lies  by  the  holder  whether  by  delivery  or  in- 
dorsement. It  lies,  also,  although  the  maker  signed  for  the 
•  accommodation  of  the  payee.  Cole  v.  Cushing,  8  Pick.  48. 
Ramsdale  v.  Soule,  12  Pick.  126.  Pierce  v.  Crafty  12 
Johns.  90.  Cruger  v.  Armstrongy  3  Johns.  Cases,  5.  4 
Phil.  Ev.  note  67,  page  46.  Bailey  on  Bills,  5  ed.  390,  91, 
and  notes.  Oleott  v.  Bathboney  5  Wend.  490.  Young  v. 
Adamsy  6  Mass.  189.  Denn  v.  Flack,  3  Gill.  &  Johns.  369. 
WUd  V.  Fisher,  4  Pick.  421.  Grant  v.  Vaughny  3  Burr. 
1516.  State  Bank  v.  Hurd,  12  Mass.  172.  Emerson  v. 
CuttSy  12  Mass.  78.  Ellsworth  v.  Brewery  11  Pick.  316. 
^  Dimsdale  v.  Lanchestery  4  Esp.  201.  t ' 

The  note  given  in  evidence  was  the  joint  and  several  note 
of  Raymond,  Sayles  and  defendant.  Campbell  v.  ButlcTy 
14  Johns.  349.  Knapp  v.  Parkery  6  Vt.  R.  642.  Hunt  v. 
AdamSy  6  Mass.  519.  fVhite  v.  Howlandy  9  Mass.  314. 
Chitty  on  Bills,  350.  Bat  if  a  joint  note,  defendant  can  only 
take  advantage  of  non-joinder  by  plea  of  abatement.  Chitty 
PL  29.    Nash  v.  Skinnery  12  Vt.  219. 

It  was  not  competent  for  defendant  to  show  the  agreement 
between  Raymond  and  defendant  without  proving  that  this 
was  made  known  to  the  plaintiff.  Mbies  v.  Bird,  11  Mass. 
436.  Nash  v.  Skinnery  12  Vt.  R.  219.  Flint  v.  Daj^,  9 
Vt.  R.  345.  Knapp  v.  Parker,  6  Vt.  R,  642^ 
4  The  holder  of  a  n^otiable  note  takes  it  dischaiged  of  all 
equities  between  the  maker  and  payee.  4  Phil.  Ev.  note  69, 
I*  page  50. 

Ilie  opinion  of  the  court  was  delivered  by 

RfiDFiELB,  J. — ^The  plaintiff's  claim,  in  the  present  action, 

was  to  recover  against  the  defendant,  upon  the  common 

money  counts,  having  abandoned  the  other  counts.    This,  it 

is  now  settled,  the  indorsee  of  a  promissory  note  may  do, 
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BsifiriirGTOff,  even  against  the  maker.     Chase  ir  Oreto  v.  Bumham  et  al. 

^tg;r^'    13  Vt.  R.  447. 

Sandford  I  ^^^''  ^^  think  the  evidence  offered  by  the  defendaat  was 
V.  /  competent  to  rebut  the  prima  facie  proof.  It  did  tend  to 
^^  °'  (  show,  1,  that  the  defendant  signed  the  note,  as  a  guarantor, 
or  surety  merely,  for  Sayles ;  2,  that,  in  point  of  fact,  no 
money  was  ever  received  by  him,  either  of  Edgerton  or 
Raymond.  As  the  prima  facie  right  to  recover  upon  a 
promissory  note,  as  for  money,  may  always  be  repelled  by 
showing  that  the  defendant  did  not  personally  receive  any  * 
portion  of  the  money,  or  that  no  money  was,  in  point  of  fact, 
paid,  the  evidence  offered  in  this  case  amounted,  if  believed, 
to  a  good  defence.  Stratton  v.  Rastally  2  Term  R.  366. 
I  know  that  a  fiction  is  sometimes  resorted  to,  to  make  out 
that  where  no  money  passed,  that  was  done,  which  was 
equivalent  thereto,  by  shifting  liabilities.  Nothing  of  this, 
however,  appears  in  the  present  case.  Page  v.  Bank  of 
Alexandria,  7  Wheaton,  25.  Chitty  on  Bills,  595-6. 

2.  Although  a  person,  other  than  the  payee,  putting  his  ^ 
name  upon  the  back  of  a  promissory .^[lote,  in  blank,  may 
always,  in  this  state,  be,  prima  facie,  holden  as  a  joint  pro- 
missor,  if  this  is  done  before  the  delivery  of  the  note,  or, 

''^^  what  is  equivalent,  is  done  in  consummation  of  a  contract, 
made  at  the  time  of  delivery,  still  this  presumption  may 
always  be  repelled  by  proof.  In  such  case  it  may  always  be 
shown,  by  parol,  what  was  the  precise  nature  of  the  contract 
assumed  by  making  such  blank  indorsement.  Barrows  v. 
Lane,  5  Vt.  R.  161.  Knapp  v.  Parker,  6  Vt.  R.  6421 
Flint  V.  Day,  9  Vt.  R.  345.  In  the  former  case,  Phelps, 
J.  well  said,  a  blank  indorsement,  or  signature,  <  means 
nothing  of  itself  alone.  It  is,  so  to  speak,  a  dead  letter, 
until  life  is  infused,  by  showing  the  obligation  intended  to  be  Jp 
assumed. 

3.  In  the  present  case,  if  the  proof  offered  is  credited,  and,  T 
for  the  purposes  of  this  trial,  it  must  be  to  the  full  extent, 
this  defendant,  in  no  sense,  assumed  the  obligation  of  a  joint 
promissor,  but  merely  of  a  collateral  guarantor  for  Sayles. 
He  did  not  indorse  the  note,  until  it  had  passed  out  of  the 
hands  of  the  payee ;  his  promise,  therefore,  could  not  have 
been  identical  with  that  of  Sayles.     His  contract  was  with 
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T^  SAymond,  and  without  any  concurrence  with  Sayles.     He  BmvvnoroB^ 
^}0     undertook  to  pay  the  money  if  Sayles  failed  to  do  it.  ^842.*^^' 

The  precise  difference  in  the  extent  of  the  obligation  of  a  g^p^fo^j 
joint  contractor  and  a  collateral  or  conditional  guarantor^  in  v. 
most  respects,  may  not  be  very  important.  The  contract  of 
guaranty  is  not,  as  between  the  parties,  negotiable.  3  Kent's 
Com.  4  ed.  124,  note  a.  A  collateral  guarantor  is  entitled 
to  reasonable  notice  of  the  default  of  the  principal  debtor, 
and  if  he  sustain  loss,  or  prejudice,  in  consequence  of  not 
receiving  such  notice,  he  will  be  exonerated  to  the  extent  of 
the  loss  so  sdflfered.  3  Kent's  Com.  123-4  and  notes.  In 
the  case  of  an  absolute  guaranty,  no  demand  and  notice  are 
necessary  in  order  to  charge  the  guarantor.  Whether  the 
defendant  having  signed  his  name,  in  blank,  upon  the  back 
of  the  note,  and  put  it  in  circulation  before  it  fell  due,  will 
make  him  liable,  as  a  joint  promissor,  to  all  bona  fide  holders 
for  value,  it  is  not  necessary  now  to  consider. 

4.  The  evidence  offered  was,  we  think,  of  such  a  charac-  ^  9%^ 
ter  as  to  impose  upon  the  plaintiff  the  anus  of  showing  that 
he  did  receive  the  note  in  the  due  course  of  business,  and 
paid  value  for  it.  This  I  understand  to  be  the  generally 
received  rule  upon  that  subject,  at  present.  The  plaintiff,  in 
opening  his  case,  where  he  sues  as  indorsee  of  a  note  or  bill, 
is  not  bound  to  show  how  he  came  by  it,  even  where  notice 
to  tfiat  effect  has  been  served  upon  him  before  the  trial.  2 
Starkie's  Ev.  155,  n.  (g)  1.  Bassett  v.  Dodgekin,  10 
Bing.  40,  (25  £.  C.  L.  R.  21 .)  4  Taunt.  1 14.  But  when  the 
defendant,  either  by  calling  witnesses  or  cross  examining  the 
plaintiff's  witnesses,  makes  out  a  case  upon  which  none  but 
a  banm  fide  holder  for  value  is  entitled  to  recover  against 
him,  it  then  becomes  incumbent  upon  the  plaintiff  to  show 
that  he  is  entitled  to  the  advantage  of  suing  in  such  a  char-  j^ 
acter.  The  practice  of  the  common  pleas,  and  some  of  the  </ 
American  courts,  seems  to  be  to  require  notice  before  the 
trial  that  such  proof  will  be  required,  in  order  to  compel  the 
plaintiff  to  produce  it.  2  Starkie's  Ev.  156,  n.  B.  Patter- 
son V.  Hardaere,  4  Taunt.  1 14.  Note  to  Mann  v.  LefU, 
8S  E.  C.  L.  302.  The  practice  in  the  Kings's  Bench  seems 
to  be  otherwise,  and  such  defence  is  there  admitted  and 
allowed  without  notice  to  the  plaintiff  to  show  how  he  came 
by  the  notcT  or  bill.     Mann  v.  Lent,  22  £.  C.  L.  301,  and 
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BsifiviNOToii^  note.  Heath  t.  Sansom  fy  EvanSf  Id.  78.  2  Baro.  &  ^ 
^^842!^'  Adolph.  291.  I  know  that,  in  the  latter  case,  Mr.  Justice 
Parke  did  insist  that  the  onus  rested  upon  the  defendant 
to  adduce  proof  positively  impeaching  the  plaintiff's  title, 
and  adverts  to  the  rule  as  correctly  laid  down  by  Eyre,  Ch. 
J.  in  Collina  v.  Martin.  1  B.  &  P.  651.  But  these  are 
merely  the  dicta  of  the  judges,  in  both  cases,  and  although 
they  have  sometimes,  by  elementary  writers,  been  insisted 
upon  as  containing  the  true  rule,  the  authoritative  determin* 
ations  of  the  courts  are  almost  all  the  other  way.  In  the 
case  of  Heath  v.  Sansom  the  subject  was  very  fully  consid- 
ered by  the  King's  Bench,  in  1831.  In  1833,  in  Basaett  v. 
Dodgekiny  the  common  pleas,  by  a  solemn  determination, 
established  the  same  doctrine,  Ch.  J.  Tindell  expressly 
quoting  the  other  case  with  approbation.  I  understand  the 
same  rule  obtains  in   New  York,  and  in  many  other  of  the 

states.     It  is,  I  think,  a  rule  eminently  calculated  to  do  jus*^ 

tice.  It  is  but  a  rule  of  practice.  All  the  cases,  and  all  ^ 
judges  and  writers  upon  the  subject,  agree  that,  upon  proof 
that  the  note  was  given  under  such  circumstances  that  the 
payee  could  not  recover  upon  it,  and  that  the  holder  gave 
no  value  for  it,  or  did  not  receive  it  upon  proper  caution 
and  b0nafide,  he  cannot  recover  upon  it.  And  this  is  but^^. 
simple  justice.  In  such  case  he  should  stand  in  no  better 
condition  than  would  the  person  from  whom  the  note  came 
into  his  hands.  Prima faciCy  no  doubt,  an  indorsement,  in  :i>* 
common  form,  does  import  a  bona  fide  transfer  for  value. 
But  when  it  is  shown  that  the  note,  (and  the  case  of  a  bill 
is  the  same,)  was  without  consideration,  or  void  in  its  incep- 
tion, being  obtained  by  force  or  fraud,  or  that  it  had  been 
lost,  this  does  so  far  impeach  the  title  of  the  holder  as  to 
impose  upon  him  the  obligation  of  showing  that  he  paid 
value,  and,  in  many  cases,  that  he  was  guilty  of  no  want  of 
ordinary  care  in  taking  it.  CriU  v.  CfMt^  3  B.  <&  Creswell, 
466,  (10  E.G.  L.  154,)  which  has  reference  to  lost  notes, 
turns  upon  the  point  of  being  taken  without  due  caution. 
Some  of  the  later  cases,  in  regard  to  this  particular  point, 
seem  to  have  receded  a  little  from  this  case.  3  Kent's  Com. 
82,  and  notes.  But  the  doctrine  of  the  case  of  GUI  v.  Cubiiy 
is,  in  the  main,  adhered  to.  Easeley  v.  Crockford,  10  Bing. 
243,  (25  E.  C.  L.  116,  A.  D.  1833.  C.  Bench.)    See  note  to 
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3  Kent's  Com*  82.    And  we  do  not  well  see  how  any  other  B«N!riwoTOH, 

rule  could  consist  with  a  tolerable  regard  to  justice.     For,  if       184^.*^' 

the  onus  of  proof  rests  wholly  upon  the  defendant  to  show    sandford 

that  the  plaintiff  did  not  give  value  for  the  note,  or  that  he         v. 

received  it  without  proper  caution,  it  will  always  be  in  the 

power  of  interested  men  to  bring  their  suits   upon » such 

notes  in  the  name  of  some  plaintiff,  in  regard  to  whose  title 

no  positive  proof  can  be  adduced,  and,  indeed,  no  other 

proof,  except  that  he  appears  in  court  in  the  questionable 

shape  of  attempting  to  enforce  an  unjust  claim,  which  should 

always  be  a  ground  of  presuming  against  the  claim,  unless 

its  justice  were  further  vindicated.     But,  on  the  other  hand, 

if  the  holder  of  such  a  bill,  or  note,  is  called  to   vindicate 

his  title,  it  will  never  result^  in  our  community,  whatever 

may  be  the  case  in  the  large  cities,  in  any  embarrassment,  in 

r^;ard  to  proof,  if  the  requisite  facts  exist.     It  will,  too,  lead 

to  greater  caution  in  receiving  notes  and  bills,  and  thisjn^ill 

be  a  result  calculated  rather  to  advance  than  to  hinder  the 

course  of  justioe,  as  well  as  the  reasonable  negotiability  of 

paper. 

It  is  apparent,  in  the  present  case,  that  if  the  plaintiff  is  a 
mere  trustee  of  Raymond,  it  might  be  important  that  the 
suit  should  be  against  him,  as  guarantor,  and  in  the  name  of 
the  one  to  whom  the  guaranty  was  given,  and  who,  as  be- 
tween them,  at  least,  (whatever  might  be  the  rule  as  to  in- 
nocent purchasers,)  had  no  authority  to  treat  it  as  a  part  of 
the  original  promise,  and  thus  make  it  negotiable. 

Judgment  reversed  and  new  trial. 
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Perrt  6.  Card  v.  Berlin  Curtis. 

Where  the  plaintiff  took  a  note  against  two  dehton  and  also  a  note  a^^ainst 
one  of  the  same  debtors,  and,  at  the  time  of  taking  them,  agreed,  in  wri- 
ting, to  give  up  the  latter  note  to  the  maker  on  his  paying  the  note 
signed  by  both  debtors,  and  farther  agreed  to  give  thirty  days  notice  be« 
fore  lie  called  for  the  money,  it  was  held  that  the  agreement  to  give  such 
notice  was  without  consideration,  and  that  the  plaintiff  might  maintain 
an  action  upon  the  note  signed  by  one  of  the  debtors,  the  other  note  not 
being  paid,  without  giving  notice. 

The  inference  to  be  drawn  from  such  agreement  is  that  both  notes  were 
given  as  security  for  the  same  debt. 

Assumpsit,  on  a  promissory  note  given  for  value  received 
by  the  defendant  for  one  hundred  dollars^  dated  July  1, 1839, 
payable  to  the  plaintiff,  or  bearer,  by  the  first  day  of  Septem- 
ber, 1839,  with  interest. 

Plea,  non-assumpsit,  issue  to  the  court. 

On  the  trial,  in  the  county  court,  the  note  declared  upon 
having  been  admitted  in  evidence  without  objection,  the  de* 
fendant  offered  in  evidence  a  paf>er,  signed  by  the  plaintiff, 
of  the^following  tenor : — 

*  Berlin  Curtis  has  left  with  me  a  note  for  one  hundred 
'  dollars,  which  I  will  give  up  if  he  pay  me  a  note  I  hold 
<  against  him  and  Roswell  Tuttle  for  one  hundred  fifteen  dol- 
'  lars  and  fifty  cents,  with  interest,  when  called  for.  I  will 
'  write  to  him  three  weeks  before  I  call  for  the  money.  I 
^  Will  take  enough  of  the  note  to  indemnify  me  for  coming 
*  [going]  after  the  money.    Troy,  Oct  28,  1839.' 


S.  Stv0  argued  for  plaintiff. 

SargeatU  Sf  Miner  for  defendant. 

It  is  insisted,  on  the  part  of  the  defendant,  that  the  writing 
offered  in  evidence  by  him  was  a  good  defence. 

The  note  is  prima  facie  evidence  only  of  an  indebtedness ; 
and,  in  all  mercantile  transactions,  promissory  notes  are  de- 
livered to  furnish  the  creditor  with  such  evidence.  Cun- 
ningham on  Bills,  119,  120. 

In  the  case  under  consideration  the  paper  offered  by  the 
defendant,  although  not  drawn  with  technical  formality,  does 
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amount  to  a  clear  acknowledgment  that  the  plaintiff  did  BsHRiiieTov, 
not  and  does  not  hold. the  note  in  suit  as  such  evidence,  but       i84^* 
that  it  is  to  be  given  up  on  the  payment  of  another  note,  the       ^^~j 
payment  of  which  is  guaranteed  by  other  security,  and  the         v. 
payment  of  the  other  security  is  subject  to  the  condition  pre^ 
cedenty  when  called  for,  and  to  the  agreement  to  give  three 
weeks  notice  before  the  call  should  be  made. 

Now  this  writing  must  be  construed  as  meaning  what  we 
claim,  or  it  means  nothing.  Certainly  the  court  will  not 
conclude  that  the  parties  met,  made  a  contract,  and  the 
plaintifi*  undertook  to  give  the  defendant  written  evidence  of 
the  contract,  and  yet  say  it  means  nothing.  It  proves  that 
the  note  in  question  was  not  delivered  to  the  plaintiff  on  the 
first  day  of  July,  1839,  but  on  the  28th  of  October  after- 
wards. It  also  controverts  and  disproves  the  allegation  of 
any  consideration  passing  from  the  plaintiff  to  the  defendant, 
and  does  prove  that  the  note  in  question,  instead  of  being 
held  as  evidence  of  a  debt,^  was  to  be  given  up  on  the  hap- 
pening of  a  contingency,  depending  upon  a  condition  to  be 
first  performed  by  the  plaintiff,  to  wit,  giving  three  weeks 
notice  and  then  calling  for  the  payment  upon  the  other 
security. 

Again.  It  appearing  that  both  papers  were  delivered  on 
the  28th  of  October,  1839,  and  both  relating  to  the  same 
subject,  they  must  be  regarded  as  one  entire  contract,  and 
may  be  regarded  as  a  contract,  on  the  part  of  the  defendant, 
that  when  the  plaintiff  did  write  and  give  three  weeks  notice, 
and  the  defendant  should  thereupon  neglect  to  pay  the  other 
note  for  the  space  of  three  weeks,  he  should  indemnify  the 
plaintiff  for  his  trouble  and  expense  of  coming  after  the 
money,  and  might  hold  this  note  as  a  security  for  such  in- 
demnity.   Ray  V.  RobertSf  2  Aik.  204. 

For  aught  that  appears  in  the  case,  the  plaintiff  has  not  to 
this  day  given  notice,  or  been  damnified  by  any  trouble  or 
expense  in  coming  after  his  money.  Then  how  can  his  right 
to  sue  upon  this  note  be  said  to  have  accrued  ? 

The  opinion  of  the  court  was  delivered  by 
RoTCE,  J.  —  The  only  question  is  whether  the  writing, 
signed  by  the  plaintiff,  and  bearing  date  October  28th,  1839, 
discloses  a  defence  to  this  action.    It  is  relied  upon  as  affect- 
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Bsirpiv^Tovy  ing  the  right  of  recovery  in  seTeral  ways ;     1.  As  showing  a 

^^842!^^'    want  of  consideration  for  the  note  declared  on ;   2.   As  show- 

I~T       ing  payment  thereof  by  the  note  of  0 1 1 5.00,  signed  by  the 

9.         defendant  and  Tuttle,  and,  3.  As  showing  it  subject  to  a 

^°'^'      condition  not  yet  performed. 

The  inference  most  favorable  to  the  defendant  is,  that  the 
note  in  suit  and  the  one  signed  with  Tuttle  were  received 
by  the  plaintiff  at  the  same  time ;  and  that,  to  the  amount  of 
the  former,  they  were  given  for  the  same  debt  But  upon 
this  supposition  it  would  not  follow  that  one  became  an  ope- 
rative instrument  and  the  other  not.  It  would  be  but  a 
case  of  two  distinct  securities  for  the  same  debt,  where  a  sat- 
isfaction of  the  debt  would  operate  alike  upon  both  securi- 
ties. The  writing  alone  is  not  mifficient  to  establish  either 
of  the  supposed  defences.  It  does  not  disprove  the  consid- 
eration, which  is  admitted  on  the  face  of  the  note,  nor  does 
it  show  that  the  other  note  was  ever  received  in  payment  <^ 
this.  On  the  contrary,  the  stipulation  to  surrender  this  note 
if  the  other  is  paid,  implies  that  until  the  other  is  paid  this  is 
to  remain  in  force.  And  as  to  the  plaintiff's  undertaking  to 
give  thirty  days  notice  in  writing,  I  need  only  say  that  no 
consideration  appears  to  render  it  binding  upon  him. 

Judgment  affirmed. 
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Julius  Norton  «.  Joel  Volentine. 

The  proprietor  of  land,  through  which  a  stream  runs,  may  obstruct  the 

,  natural  channel,  and  divert  it  into  any  portion  of  his  land,  if  the  water 
be  returned  into  the  former  channel  before  it  passes  upon  the  land  of 
another. 

The  owner  of  the  land  below  can  maintain  no  action  for  any  such  obstruc- 
tion or  diversion  until  he  is  injured  thereby,  a,nd,  until  that  time,  no  pre- 
scription runs  in  favor  of  the  continuance  of  such  obstruction. 

But  if,  in  such  case,  the  new  ehannel  be  obstructed  so  as  wholly  to  divert 
the  water  from  the  land  below,  the  proprietor  below  may  maintain  an  ac- 
tion  for  snch  obstruction  of  the  new  channel,  and  that  against  the  grantee 
of  the  owner  of  the  land,  at  the  time  of  the  original  diversion,  and  with- 
out any  request  to  remove  the  original  obstruction. 

It  would  seem  that  one  who  cuts  a  canal  through  his  own  land,  and  erects 
mills,  and  diverts  a  portion  of  a  stream  from  its  accustomed  channel 
upon  the  land  of  another,  and  is  suffered  to  do  this  by  the  proprietor  be- 
low for  fifteen  years,  thereby  acquires  the  right  to  do  it. 

(il^are. — How  far  does  he  thus  oblige  himself  to  continue  such  artificial 
flow  of  water  ? 
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This  was  an  action  on  the  case  for  diverting  and  turning 
away  the  water  of  a  certain  stream,  or  water  course,  in  Ben- 
nington, on  which  the  plaintiff  had  a  factory  for  the  manu- 
facturing of  stone  ware  and  fire  brick,  by  means  of  which  the 
phintiff  was  deprived  of  sufficient  water  to  work  hb  factory. 

Plea,  not  guilty. 

In  the  county  court,  the  cause  was  referred,  and  the  ref- 
erees, having  heard  the  testimony  introduced  by  the  parties, 
afterwards  reported  as  follows : — 

*  On  the  trial  of  this  cause  before  the  referees,  it  appeared 

*  that  the  plaintiff  owned  a  factory  for  the  manufacturing  of 

*  stone  ware  and  fire  brick,  in  East  Bennington,  upon  a  small 
^  stream  of  water,  and  that  the  defendant  owned  a  woollen 
^  factory,  situated  on  the  same  stream  above  the  plaintiff's 
'  factory  ;  that  the  land  of  the  defendant  adjoined  that  of  the 
^  plaintiff;  that  the  water  is  conveyed  to  the  defendant's  lac- 
'  tory  from  a  dam  across  the  stream,  a  few  rods  above  his 
^  factory,  through  a  flume  and  race-way,  passes  under  the 
'  factory  building  and  then  through  a  narrow  artificial  chan- 

*  nel  into  the  natural  channel,  in  which  it  runs  upon  the  land 

*  of  the  plaintiff  to  his  factory  ;  that  the  factory  of  the  de- 
'fendant  was  first  built,  and  was  erected  in  1833 ;  that,  pre- 
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vious  to  the  year  1814,  the  stream  divided  a  short  distance 
below  the  present  dam,  and  a  portion  of  the  water  passed 
off  in  what  is  now  the  north  channel,  but  the  largest  portion 
of  the  water  ran  in  the  natural  channel,  now  called  the 
south  channel,  and  entered  the  land  of  the  plaintiff  where 
it  now  does;  that,  about  the  year  1814,  in  a  high  freshet, 
the  south  branch  broke  through  the  barrier  between  that 
and  the  north  branch,  a  short  distance  below  the  place 
where  the  stream  had  previously  divided,  and,  after  that, 
until  the  yeaf  1823,  the  largest  portion  of  the  water  ran  in 
the  north  branch  ;  and  when  the  water  was  very  low  the 
whole  of  the  water,  by  menus  of  temporary  obstructions 
placed  in  either  channel,  was  occasionally  turned  into  the 
other  for  the  purpose  of  irrigating  the  meadow,  &c. ;  that 
in  1823,  the  factory,  now  owned  by  the  defendant,  was 
built  by  the  Messrs.  Saffords ;  that  previously  to  the  erec- 
tion thereof  they  (Saffords)  filled  up  the  south  channel  of 
the  stream,  from  the  place  where  the  stream  divided, 
to  a  point  several  rods  below,  and  constructed  the 
present  dam,  flume  and  race-way,  for  the  purpose  of 
conducting  the  water  to  the  factory,  so  that  the  wa- 
ter was  made  to  run  in  this  flume  and  race-way  south  of 
the  south  channel,  on  to  the  wheel  in  the  defendant's  foc- 
tory,  and  then  passed  off  under  the  building  and  entered 
the  natural  or  south  channel  and  passed  therein  on  to  the 
defendant's  land,  and  thence  to  the  plaintiff's  factory,  and 
has  so  continued  to  run  ever  since,  except  when  prevented 
from  so  running  by  the  defendant ;  that,  after  the  month 
of  June,  1835,  the  defendant  had  occasionally  stopped  the 
water  at  the  flume  and  turned  the  whole  of  it  off  from  the 
j>laintiff 's  land  for  a  short  time,  when  the  defendant  did  not 
want  to  use  it ;  that  it  did  not  appear  that  the  water  was 
turned  off  so  as  to  injure  the  plaintiff  until  1835,  after  the 
plaintiff  had  erected  his  works,  when  the  defendant  claimed 
the  right  to  stop  the  water  at  the  flume  and  prevent  its  run- 
ning on  the  plaintiff's  land  when  he  pleased,  and  refused 
to  let  it  run  on  to  the  plaintiff's  land,  by  means  of  which 
the  plaintiff's  works  were  stopped,  and  he  sustained  dam- 
ages. 

^  The  defendant  contended  that,  inasmuch  as  he  turned 
'  the  water  into  its  natural  channel  by  stopping  the  water  at 
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*  the  flume,  and  as  the  natural  channel  Was  filled  up  for  sev-  Biiihiitotov, 

*  eral  rods,  and  the  artificial  one  made  before  he  purchased      ^84^!^* 
*the  factory,  and  without  his  agency,  he  was  not  responsible,      ^^^^^ 

*  e?en  though  the  plaintiff  had  sustained  damages  in  conse-         v 
^  quence  of  the  stopping  of  the  water. 

*  But  the  referees,  intending  to  decide  according  to  law, 
'  decided  that  the  plaintiff  had  a  right  to  hare  the  water  run 
^  on  to  his  land  from  the  land  of  the  defendant,  in  its  natural 
^  channel,  and  that  the  defendant  had  no  right  wantonly  to 
^  stop  the  water  from  running  to  the  works  of  the  defendant 
^  in  the  channel  in  which  it  run  previous  to  1814,  and  since 
'  1833,  and  that  the  alteration  of  the  course  of  the  water  on 

*  the  land  of  the  defendant,  by  filling  up  the  old  channel  and 

*  making  the  new  one,  made  no  difference  with  the  rights  of 
^  the  i^aintiff,  or  the  liability  of  the  defendant,  whether  that 
^  alteration  was  made  by  the  defendant,  or  those  of  whom  he 
^  purchased.  It  appeared  that  the  defendant  purchased  the 
'  factory  oa  the  28th  of  October,  1824. 

<  It  also  appeared  that  the  land  upon  the  bank  of  the  river 
<  where  the  south  channel  was  filled  up,  was  owned  by  John 

*  Norton  until  the  year  1829,  when  it  was  purchased  by  the 
'  defendant ;  but-  it  had  been  occupied  by  the  defendant  from 
'  the  time  when  he  purchased  the  factory,  as  is  before  stated, 
^and  had  also  been  occupied  by  those  of  whom  he  pur- 
^  chased  from  the  time  they  commenced  building,  in  1823.' 

The  following  plan  shows  the  situation  of  the  plaintiff's 
and  defendant's  factories,  and  of  the  stream  upon  which  they 
stand: 


'act'jr.  K  made  in  1883,  through  which  the 

\     water  rans  to  Dft*i  fketorj. 


The  county  court  accepted  the  report  of  the  referees,  and 
rendered  a  judgment  thereon  for  the  plaintiff,  and  the  de- 
fendant excepted  to  the  decision. 

Vol.  xit.     w.  r.  iv.  31 
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P.  Isham  and  W.  S.  Southwortk,  for  defendant. 

From  the  facts  found  by  the  referees,  it  appears  that  the 
defendant  came  into  possession  of  his  factory  in  18249  &&d 
found  the  stream  running  in  the  north  channel,  and  the  wa* 
ter  conducted  from  the  stream  by  means  of  a  dam,  flume, 
and  artificial  ditch^  to  his  factory,  and  that  from  June,  1825, 
to  the  commencement  of  this  suit,  he  has  exercised  the  privi- 
lege of  turding  the  water  into  the  stream  whenever  he 
deemed  it  necessary. 

Although  it  is  found  that  the  south  channel  was  the  an- 
cient bed  of  the  stream,  yet,  it  is  also  found  that,  in  1814, 
the  stream  broke  through  its  bank,  and  after  that  period  ran 
in  the  north  channel,  where  a  part  of  the  stream  had  always 
run ;  and  that  for  tweoty-five  years  before  the  commence- 
ment of  this  suit,  all  parties  had  acquiesced  in  that  course  of 
the  water. 

This  alteration  of  the  course  of  the  stream,  by  natural 
causes,  with  the  acquiescence  of  all  concerned  for  that  period 
of  time,  has  rendered  the  north  channel  the  natural  bed  of 
the  river  ;  and  it  is  the  plaintiff's  fault  if  he  has  erected  his 
works  away  from  its  natural  channel.  3  Stark.  £v.  1671. 
2  Conn.  R.  584. 

The  exercise  of  the  privilege  for  that  length  of  time  will 
give  one  the  right  to  flow  back  water  upon  the  land  of  an- 
other. 7  Cow.  Rep.  286.  9  Cow.  Rep.  279.  So  one  may 
acquire  the  right  in  the  same  time  to  diminish  the  quantity 
of  water  which  descends  to  those  below.  1  Barn.  &  Aid. 
253.     2  Aik.  Rep.  266.     I  Sim.  &  Stu.  190,  203. 

In  1823  the  south  branch  was  filled  up  by  Safford. 
From  that  period  to  the  commencement  of  this  suit,  being 
16  years,  and  from  thence  to  the  present  time,  the  whole 
stream  has  been  turned  into  the  north  channel.  Now  fifteen 
years  not  only  gives  the  right,  but  makes  it  the  duty  of  all 
to  cause  the  stream  thus  to  flow,  and  those  who  hereafter 
may  build  on  the  north  channel  can  object  to  any  interrup- 
tion of  that  course  of  the  water.  Fifteen  years  has  also 
given  to  the  defendant  the  right  of  drawing  the  water  from 
the  stream  through  his  ditch  to  his  factory,  and  this  right  is 
co-extensive  with  the  use.  13  Mass.  Rep.  507,  514.  2 
Cowen's  Phil.  Ev.  382. 

The  act  complained  of  in  this  case  is  one  for  which  no 
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action  can  be  maintained.     For  the  effect  of  shutting  down  BsmNOToir, 
the  gate  at  the  head  of  the  ditch  was  to  turn  the  water  into       i64^' 
the  naiural  channel;  and  the  defendant  has  done  no  act  to      ^^ii^ 
prevent  the  stream  from  running  down  the  south  channel,  if 
it  of  right  should  run  there.    The  obstructions  were  placed 
there  by  others,  and  before  he  purchased  or  came  into  pos* 
session  of  the  premises,  and  no  liability  can  be  imposed  on 
the  defendant,  at  least  until  after  he  has  been  requested  to 
remove  them.     The  principle  in  relation  to  nuisances  ap- 
plies.    He  who  erects  a  nuisance  is  liable  for  all  damages 
sustained  ;  but  if  he  sells,  the  purchaser  is  not  liable  tinfil 
after  a  request  to  remove  U.     1  Chit.  PI.  71.     S  Chit.  PL 
587,  note  y.    Cro.  Jac  555.    5  Co.  Rep.  100.    (Ab.  176.) 
Angell  on  Water-courses,  iOO« 

Although  the  defendant  may  have  the  right  to  draw  water 
from  the  stream  to  operate  his  machinery ;  yet,  be  has  the 
right  to  abandon  it.  And  one,  by  building  below  him,  and 
taking  the  water  from  his  raceway,  cannot  impose  upon  him 
the  obligation  in  perpetuity  of  keeping  the  dam  in  repair, 
when  not  wanted  for  his  own  use.  Gale  &  Whately  on 
Easements,   1S6,  Arkwright  v.  Gett,  130.    lb.  290,  391. 

J.  S.  Robinson  and  A.  P.  Lyman  for  plaintiff. 

1.  The  question  arising  upon  this  report  is,  whether,  upon 
the  facts  found  by  the  referees,  they  erred  in  point  of  law, 
in  deciding  that  the  plaintiff  was  entitled  to  recover.  It  ap- 
pears from  the  report  that  the  plaintiff  and  defendant  were 
adjoining  proprietors  of  land  through  which  a  stream  of 
water  runs.  What  are  the  rights  of  these  riparian  proprie- 
tors ?  By  the  decision  of  this  court  in  the  case  of  Davis  ▼• 
Fuller,  12  Vt.  Rep.  178,  the  defendant  would  be  liable  for 
the  diversion  of  the  water  from  the  plaintiff's  factory,  if  an 
actual  damage  ensues  to  any  material  amount,  unless  the  de- 
fendant had  acquired,  by  grant  or  prior  uninterrupted  enjoy- 
ment for  the  period  of  fifteen  years,  the  right  to  use  the 
water  as  claimed  or  asserted  by  him.  The  referees  did  not 
find  either  a  grant  or  prior  occupancy  for  the  requisite  period 
of  time.  The  case  then  of  Davis  v.  FuUer  is  decisive  of 
the  rights  of  these  riparian  proprietors,  unless  the  additional 
facts  reported  by  the  referees  should  exoept  this  case  from 
its  operation. 
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BivHiMOTOH,  2«  It  is  contended  that  the  additi<Mial  facts  reported  do 
1842.  not  vary  the  legal  rights  of  the  parties.  The  referees  find 
that  the  natural  channel  of  the  stream,  previous  to  its  being 
filled  vp,  conveyed  the  water  upon  the  land  of  the  plaintiff 
where  it  now  does  by  the  dam,  flume,  and  raceway  built  by 
the  defendant,  or  those  under  whom  he  claims. 

Consequently,  the  plaintifi*'s  right  to  have  the  water  flow 
down  in  its  ancient  and  natural  channel,  when  it  enters  his 
land,  is  not  afiected  by  the  alteration  of  the  channel  upon 
defendant's  land.  The  law  gives  to  the  proprietor  above  the 
right  to  use  the  water  either  in  the  natural  channel,  or  an 
artificial  one,  but  he  must  return  it  to  its  ordinary  channel 
when  it  leaves  his  estate.    3  Kent's  Com.  429. 

3.  The  defendant  contends  that  he  is  not  liable,  since  the 
south  channel  upon  his  land,  from  the  place  where  the  stream 
divided,  to  a  point  below,  was  filled  up  by  his  grantor,  and 
when  he  shuts  the  gate  at  his  flume  the  water  passes  down  the 
north  channel.  But  the  liability  of  the  defendant  is  the  same, 
whether  the  injury  is  occasioned  by  his  own  acts  or  those  of 
his  grantor.  It  is  immaterial  in  what  manner  the  plaintiff  is 
deprived  of  the  water,  whether  by  filling  up  the  natural 
channel  by  deft's  grantor,  or  shutting  the  gate  at  his  flume ;  if 
the  former,  he  is  liable  for  the  continuance  of  the  obstruction 
in  the  natural  channel.  Gale  &  Whateiy's  law  of  Eas.  188. 
N.  B.  124.  10  Mass.  72.  Angell  on  Water-courses, 
184  and  83. 


The  opinion  of  the  court  was  delivered  by  ' 
Redfield,  J.  —  The  only  questions  of  law  which  can  be 
raised,  either  in  this  court,  or  the  county  court,  in  a  case  like 
the  present,  are  those  which  are  expressly  decided  by  the 
referees,  and  which  may  be  supposed  to  have  affected  the 
final  determination  of  the  case  by  them. 

There  has  been  considerable  said,  at  the  bar,  upon  the 
question,  how  far  the  grantee  of  land,  upon  which  the  gran- 
tor had  placed  obstructions  in  a  running  stream  of  water,  is 
liable  for  the  injurious  consequences  to  others,  owning"  land 
on  the  same  stream.  It  seems  to  be  admitted,  on  all  hands, 
that  such  grantee  may  be  made  liable  for  the  continuance  of 
such  obstructions,  after  reasonable  notice  to  remove  them  ; 
but  the  question  made  here  is  whether  he  is  liable  without 
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sach  notice.    The  case  of  Penruddock^  5  Coke  R.  101,  goes  Bshviiigtoii, 

upon  the  groand  that  in  no  case  is  the  grantee  liable  for  such       1843!^* 

continuance  until  after  notice  and  request  to  remove.     That      j^^^^^ 

case  makes  no  distinction  whether  the  obstructions  are  for         v. 

constant  use,  like  a  dam,  and  where  each  new  act  of  use 

would  seem  to  be  equivalent  to  a  positive  erection  of  the 

original  obstruction,  and  thus  to  preclude  the  necessity  of  a 

special  request,  and  obstructions  which  are  casual,  or  from 

neglect,  and  in  no  sense  connected  with  the  positive  use  of 

the  land,  like  throwing  dirt  or  rubbish  in  a  stream  of  water, 

to  get  rid  of  it,  as  is  sometimes  done.     There  would  seem  to 

be  more  justice  in  requiring  a  special  request  in  the  latter 

than  in  the  former  case.    But  in  a  late  case  in  Connecticut, 

Johnson  v.Lewis^lS  Conn.  306,  the  doctrine  of  the  case  cited 

from  5  Coke  is  applied  to  the  case  of  a  mill-dam,  which  is 

as  strong  a  case  as  could  well  be  put.     The  distinction  be* 

tween  obstructions  for  use  and  those  of  a  difTerent  character, 

is  rejected,  and  Penruddock's  case  sustained  to  the  full  ex« 

tent.     From  some  of  the  elementary  books  upon  pleading,  I 

apprehend,  that  in  declaring  against  an  assignee  or  grantee 

in  such  cases,  it  has  been  usual  to  allege  a  special  request. 

1   Chit.  PI.  74.     2  lb.  333,  n.  (c.)     Tondin  v.  Fuller,  I 

Mod.R.27.  If  it  were  necessary  to  decide  this  case  upon  this 

point,  I  am  not  at  present  prepared  to  go  the  length  of  the  old 

cases,  nor  that  in  Connecticut ;  still  less  am  I  prepared  to  say 

they  are  not  well  founded.    We  think  no  such  question  was, 

or  from  the  facts  in  the  case  could  have  been,  raised.    The 

obstructions  placed  in  the  north  channel,  by  SaiTord,  in  1823| 

produced  no  injurious  effects  upon  defendant  until   1835, 

when,  plaintiff  caused  the  water  to  be  shut  off  at  his  flume, 

and  thus  turned  all  the  water  off  from  defendant's  land  and 

rendered  his  factory  useless. 

It  is  a  well  settled  principle,  that  a  servient  proprietor  of 
land  cannot  complain  of  any  use  which  the  dominant  pro- 
prietor may  make  of  the  water  in  a  stream,  so  long  as  he  is 
not  sensibly  affected  by  that  use.  The  dominant  proprietor 
may  divert  the  water  from  its  usual  channel,  but  if  it  is  re* 
turned  to  the  same  channel  before  it  reaches  the  land  of  the 
next  proprietor  below,  no  one  can  complain.  But  if  the 
water  is  diverted  into  a  new  channel,  and  then  the  new 
channel  obstructed,  so  as  to  carry  off  the  water  wholly  in  an- 


VolenUne. 


246  CASES  IN  THE  SUPREME  COURT 

BEifiriireToii,  Other  direction,  from  that  time  a  right  of  action  accrues  to 
^InMaT^'    the  servient  proprietors  affected  by  it.     And  no  prescription 
jj   ^^      begins  to  run  until  a  right  of  action  accrues,  and  no  right  of 
«.         action  accrues  until  injury  is  inflicted.     Hence  it  is  obvious 
that  no  right  of  action  would  accrue  to  plaintiff,  until  the 
water  was  shut  off  by  defendant,  at  his  flume.    If  this  were 
not  so,  the  plaintiff's  cause  of  action  could  have  been  barred 
before  it  accrued.     The  defendant  might  open  and  shut  his 
gate  when  he  pleased,  because  it  was  a  mere  private  sluice 
or  canal.     He  might  continue  the  obstructions  in  the  old 
channel,  because  they  had  been  suffered  to  remain  there 
more  than  fifteen  years.     The  absurdity  of  such  a  proposi- 
tion is  apparent. 

We  do  not  consider  it  necessary  to  discuss  the  question, 
how  far  a  proprietor  of  land  below  defendant's  mill,  and  who 
had  received  the  waste  water  upon  his  land  at  a  new  point, 
(and  not  in  the  old  channel,)  and  who,  in  faith  of  its  contin- 
uance, erected  mills,  or  machinery,  and  this  had  continued 
for  fifteen  years,  could  insist  upon  the  continuance  of  the 
flow  of  the  stream  in  its  new  channel.  It  is  a  case  wholly 
dissimilar  to  the  present  one.  And  it  is  a  case  not  without 
difficulty.  The  case  of  Arkwright  v.  Gett,  Gale  &  Whately 
on  Easements,  126,  130,  is  one,  I  think,  which  does  not 
precisely  involve  this  question.  That  case  seems  to  have 
been  decided  upon  the  very  ground  that  the  flow  of  water, 
being  from  the  use  of  mines,  was,  in  its  very  nature,  tempo- 
rary, and  must  have  been  so  understood  by  both  par- 
ties. The  discharge  of  an  eave-spout,  or  the  drainage  of 
lands,  or  mines,  or  any  other  temporary  flow  of  water,  and 
where  positive  and  artificial  means  were  necessary  to  keep 
up  the  stream,  if  continued  for  more  than  fifteen  years,  might 
give  the  right  to  the  dominant  owner  to  flow  the  water  upon 
the  land  of  the  servient  owner.  For  the  acquiescence  in 
what  would  be  a  nuisance,  unless  done  by  permission,  for 
the  term  of  fifteen  years,  will,  in  law,  raise  a  presumption  of 
a  grant.  But  when  this  is  for  the  benefit  of  the  person  doing 
it,  and  he  has  to  make  use  of  positive  means  to  continue  it, 
no  presumption  whatever  arises  that  he  has  contracted  to 
continue  it.  In  the  cases  supposed,  every  reasonable  man 
would  expect  the  owner  to  remove  his  eave-spout,  or  his 


OF  THE  STATE  OP  VERMONT,  '     247 

house  even,  to  discontiiiue  the  draiDage  of  his  tend,  or  of  his  Bshvirotoit, 
mines,  at  will.  1842. 

Judgment  affirmed.         wuwn" 

V. 

Sargeant. 


Horatio  Walker  v.  Leonard  Sargeant. 

Where  the  plaintiff,  in  his  plea  to  a  declaration  in  offset,  alleged  that  tha 
debt  in  suit  was  assigned  to  an  attornej  and  that  such  attorney  had  a  lien 
thereon  for  costs,  and  the  defendant,  in  his  replication,  traversed  the 
allegation  by  alleging  that  there  was  no  such  lien  or  assignment  to  <As 
drfnuUtnt's  hunoledge^  and  it  appeared  that  no  notice  of  the  lien  and 
assignment  was  necessary  to  protect  the  rights  of  the  attorney, — it  was 
keldy  that  such  traverse  presented  an  immaterial  issue. 

Duplicity  in  a  plea  cannot  be  taken  advantage  of  on  a  genera]  demurrer. 

An  assignment  of  a  chose  in  action,  not  negotiable,  will  not  prevent  the 
defendant  from  ofisetting  demands  against  the  plaintiff  of  record  whieb 
were  mature  and  actionable  previous  to  the  assignment. 

An  attorney  has  a  lien  upon  a  judgment  in  favor  of  his  client  and  upon  hia 
client's  papers,  for  his  costs  and  disbursements.  But  auch  lien  will  not 
be  protected  against  preexisting  rights  of  third  persons. 

Debt,  upon  a  recognizance  entered  into  by  the  defendant 
to  the  plainliff,  at  the  September  term  of  the  county  court, 
1834,  conditioned  that  one  John  Wellman,  who  then  had  a 
suit  pending  in  said  court,  in  his  favor  and  against  the  present 
plaintiff,  should  prosecute  said  suit  to  effect,  &c. 

The  defendant  pleaded  ntU  tid  record  and  also  a  declara- 
tion in  offset  in  five  counts,  as  follows : 

First  count.  And  for  further  plea  in  this  behalf,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  by 
way  of  offset  to  the  plaintiff's  claim,  the  defendant  declarei 
against  the  said  Horatio  in  a  plea  of  the  case,  for  that 
whereas  the  said  Horatio,  at  Manchester  aforesaid,  on  the 
25th  day  of  May,  1836,  by  his  note  under  his  hand  of  that 
date,  for  value  received,  promised  the  said  Leonard  to  pay 
him  the  sum  of  twelve  dollars  and  fifty-six  cents,  one  day 
after  date  with  interest* 

Second  count.  Also  for  that  whereas  the  said  Horatio,  at 
Manchester,  on  the  28th  day  of  October,  1834,  by  his  note 
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BsvHiROTOH,  under  his  hand  of  that  date^  for  ralae  received,  promised  the 
\q^^  said  Leonard  to  pay  him  the  sum  of  nine  dollars  and  three 
-„  ,,         cents  on  demand. 

^VValker 

V.  Third  count.     Also  for  that  whereas  the  said  Horatio,  on 

Swrgeant.    ^j^^  y^^^^  j^^  ^^  November,  1835,  at  Manchester  aforesaid, 

by  his  promissory  note  of  that  date,  under  his  hand,  for  value 
received,  promised  the  said  Leonard  to  pay  him  the  sum  of 
twelve  dollars  on  demand. 

Fourth  count.  Also  for  that  on  or  about  the  2d  day  of 
April,  1834,  one  Silas  Sutherland  was  indebted  to  the  said 
Leonard  in  the  sum  of  fifty  dollars  for  divers  services  by  the 
said  Leonard  before  that  time  rendered  for  the  said  Silas, 
at  his  special  instance  and  request,  as  a  solicitor  in  chancery, 
in  and  about  divers  suits  before  that  time  instituted  by  the 
said  Silas,  and  then  pending  before  the  court  of  chancery  in 
the  State  of  Vermont,  for  which  the  said  Silas  was  then  and 
there  liable  to  pay  to  said  Leonard,  he,  the  said  Horatio,  on 
or  about  the  said  2d  day  of  April,  1834,  by  his  written  agree- 
ment, undertook  and  promised  the  said  Leonard  to  pay  and 
account  to  him,  the  said  Leonard,  for  the  amount  of  his,  said 
Leonard's,'  claim  and  demand  so  due  and  owing  to  him,  the 
said  Leonard,  from  the  said  Silas  as  aforesaid,  and  then 
and  there  delivered  the  said  written  agreement  to  the  said 
Leonard,  whereby  the  said  Horatio  became  then  and  there 
liable,  in  law,  to  pay  to  the  said  Leonard  the  said  sum  of 
money  so  due  and  owing  to  the  said  Leonard  from  the  said 
^ilas,  as  aforesaid,  and  being  so  liable,  in  consideration  thereof, 
he,  the  said  Horatio,  then  and  there  undertook  and  faithfully 
promised  to  pay  the  said  sum  of  money  to  the  said  Leonard 
when  he  should  be  thereto  afterwards  requested. 

The  fifth  count  was  for  money  had  and  received,  money 
lent  and  advanced,  services  and  labor  performed,  and  goods 
sold  and  delivered. 

(This  case  came  before  this  court  at  the  February  term, 
1839,  on  a  motion  in  arrest  of  judgment,  and  judgment  was 
arrested  for  the  insufliciency  of  the  fourth  count.) 

The  plaintiff  pleaded  to  the  declaration  in  offset,   ^  that 

<  Serenus  Swift,  of  Manchester,  in  said  county  of  Bennington, 

*  is  the  legal  owner  of  the  said  last  mentioned  demand  spec- 

<  ified  in  the  said  declaration,  and  has  been  ever  since  the 

*  existence  of  the  same  against  him  the  said  defendant,  and 
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not  the  said  Horatio  Walker ;  that,  at  the  time  of  the  ren-  BiNHiNOToir, 
dition  of  the  said  judgment  specified  and  referred  to  in  said  — "'^^ 
declaration  in  favor  of  the  said  Walker  against  the  said 
John  Wellroan,  he  had  a  legal  lien  and  claim  by  reason  of 
his  prior  services  as  an  attorney,  and  moneys  advanced  in 
the  prosecution  of  the  said  suit  in  which  the  said  judgment 
was  so  rendered,  as  aforesaid,  upon  and  more  than  the  amount 
of  the  sums  thereof  as  specified  in  the  said  declaration,  to 

wit,  the  sum  of  dollars,   and cents,  all  which 

was  well  known  and  understood  by  the  said  defendant,  and 
also,  because  that  after  the  rendition  of  the  said  judgment 
and  the  issuing  of  the  execution  thereupon  against  the  said 
Wellman,  to  wit,  on  the  4th  day  of  July,  A.  D.  1836,  at 
Manchester,  aforesaid,  the  said  Walker,  in  consideration 
that  he,  the  said  Swift,  had  before  agreed  to  apply  and  did 
then  and  there  apply  the  sums  of  the  said  judgment  and 
execution  as  aforesaid  on  and  towards  his  the  said  Swift's 
services  as  an  attorney  and  the  moneys  which  he  had  so  ad- 
vanced in  the  prosecution  of  said  suit,  as  aforesaid,  did  then 
and  there  indorse,  assign  and  transfer  the  said  execution 
and  the  sums  therein  specified  and  expressed,  to  him,  the 
said  Swift,  as  his  own,  of  which  the  said  defendant  then 
and  there  had  due  notice ;  and  the  said  Swift  has,  in  con- 
sequence,  and  by  reason  of  the  premises,  instituted  and  pro- 
secuted this  suit  hithereto  for  his  own  use,  benefit  and  advan- 
tage, in  the  name  of  the  said  Walker,  and  has  no  conu- 
sance of  the  said  demands  so  pleaded  in  offset  by  said  defen- 
dant, which  is  and  has  been  ever  hitherto  also  well  known  to 
the  defendant,  all  which  the  plaintiff  is  ready  to  verify. 
Wherefore  he  prays  judgment,'  &c 

Replication, '  that  the  said  Serenus  Swift  is  not,  and  has  not 
been,  to  the  knowledge  of  the  said  Leonard,  the  owner  of  the 
said  judgment  in  favor  of  said  Horatio  against  the  said  John 
Wellman,  from  the  time  of  the  rendition  thereof,  nor  is  the 
said  Serenus  the  owner,  nor  has  he  ever  been  the  owner,  with- 
in the  knowledge  of  the  said  Leonard,  of  the  said  supposed 
recognizance  against  the  said  Leonard ;  nor  had  the  said 
Serenus,  to  the  knowledge  or  understanding  of  the  said  Leon- 
ard, any  legal  lien  or  claim  upon  the  said  judgment  in  favor  of 
said  Horatio  against  the  said  John  Wellman,  nor  upon  the 
said  supposed  recognizance  against  the  said  Leonard,  by 

Vol.  xiy.  w.  r.  iv.  32 
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BBMKiMOToir,  ( reason  of  the  raid   Serenus'  services  as  attorney,  nor  for 
i&42?^'    ^  moneys  advanced  in  the  prosecution  of  said  suit  against  the 


Walker 

V. 
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'  said  John,  as  set  forth  in  the  said  Horatio's  plea ;  nor  did  the 

<  said  Horatio,  on  the  4th  day  of  July,  1836,  nor  at  any  other 

*  time  within  the  knowledge  of  the  said  Leonard  before  the 
^  existence  of  said  Leonard's  claim  in  offset,  or  since,  assign, 
^  indorse  or  transfer  the  said  execution,  or  the  sums  thereon 

<  due,  or  the  said  recognizance  to  the  said  Serenus  Swift,  in 
^  manner  and  form  as  set  forth,  as  in  the  said  Horatio's  plea 
^  to  said  Leonard's  offset  is  alleged,  and  this  the  said  Leonard 

*  prays  may  be  inquired  of  by  the  country.' 

To  this  replication  the  plaintiff  demurred,  generally. 

The  county  court  overruled  the  demurrer. 

The  fourth  count  in  offset  not  being  relied  upon,  by  the 
defendant,  damages  were  assessed  upon  the  other  counts  and 
a  balance  found  due  from  the  plaintiff  to  the  defendant,  and 
judgment  was  rendered  by  the  county  court  in  favor  of  the 
defendant. 

The  plaintiff  excepted  to  the  decision  and  judgment  of  the 
county  court. 


P.  Isham  for  plaintiff. 

The  declaration  in  offset  is  defective  upon  general  demurrer 

in  the  following  particulars. 

1.  It  is  not  stated  in  either  count,  that  the  claims  were  due 
and  payable  before  the  commencement  of  the  plaintiff's  ac- 
tion.    Mont,  on  Set-Off,  35,  41. 

2.  The  traverse  is  bad,  presenting  an  immaterial  issue. 

3.  On  the  merits  of  the  case,  we  find  the  following  facts 
admitted  by  the  general  demurrer,  viz  :  The  amount  of  the 
judgment  for  costs ;  that  Swift  was  the  attorney,  and  that 
the  judgment  and  recognizance  belong  to  him  by  transfer 
and  lien  as  such  attorney,  and  that  his  title  and  lien  to  the 
same  extend  to  the  amount  of  the  judgment.  But  defend- 
ant seeks  to  avoid  such  lien  by  stating  that  the  facts  were 
not  within  his,  the  defendant's,  knowledge. 

The  question  then  is,  will  the  court  protect  such  lien  and 
title  of  the  attorney,  against  the  offsets  which  are  pleaded  i 
That  they  will  thus  protect  the  lien ;  see  Mont,  on  Set-Off, 
app.  12,  13,  Uy9;Mitckdr.  Oldfidd,  4  T.  R.  163  ;  Ran- 
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daU  V.  FuUety  6  T.  R.  466 ;  Olaister  v.  Hewer,  8  T.  R.  69 ;  BiwiriHOToif. 
4  Cowen,  R.  416  ;  4  Paige  R.  647 ;  6  Mod.  462.  ^ISS?' 

Our  courts  haTO  decided  that  the  iien  of  an  attorney  ex- 
ists,— the  protection  of  this  lien  necessarily  follows.  2  Aik. 
R.  166. 

The  question,  whether  the  lien  of  an  attorney  extends  to 
the  recognizance,  does  not  arise  in  this  case,  as  the  exist* 
ence  of  the  lien  thereon,  and  to  the  amount  of  the  judgment, 
IS  admitted  by  the  demurrer  and  pleadings. 

Notice  becomes  material  only  when  protection  is  sought 
against  subsequent  payment  made  by  the  defendant  to  the 
plaintiff. 


Sargeant  fy  Miner  for  defendant 

The  first  question  seems  to  be  on  the  demurrer  taken  by 
the  plaintiff  to  the  defendant's  declaration  in  offset.  And 
here  the  defendant  insists  that  the  question  is  no  longer  open. 
The  whole  declaration  was  passed  upon  in  this  court.  Feb- 
ruary Term,  1839.    11  Vt.  R.  329, 

Next  in  order  is  the  plaintiff's  multifarious  plea  to  the 
declaration,  claiming  that  this  recognizance  belongs  to  Sere- 
nus  Swift ;  first,  by  a  pretended  lien  for  attorney  fees,  in  a 
suit  where  the  present  defendant  was  not  a  party,  and,  sec- 
ondly, by  a  supposed  assignment.  These  iesuea  were  found 
far  the  defendant  on  the  former  trial.  11  Vt.  R.  329,  be- 
fore cited. 

This  plea,  we  insist,  is  bad,  for  it  undertakes,  informally, 
to  tender  several  issues.  Equitable  liens  of  attorneys  and 
assignees  are  always  subject  to  the  higher  equity  of  offset.  2 
Kent's  Com.  641. 

Next  follows  the  defendant's  replication,  traversing,  in  de- 
tail, these  new  facts.  To  this  traverse  the  plaintiff  has 
waived  his  issue  and  now  demurs  generally. 

Upon  the  general  principal  of  pleading,  which  runs  through 
all  the  books,  if  our  traverse  deny  any  one  material  fact 
alleged  by  the  plaintiff,  it  is  good  pleading,  however  in- 
formal, unless  demurred  to  specially.  Gould's  Pleadings, 
463. 

But  further  a  defective  traverse  (if  this  be  so,)  can  in  no 
case  be  reached  by  a  genera!  demurer.     1  Chit.  pi.  432,  top 
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BsiiHiicoTON,  page.     5  Com.  Dig.  464,  pleader  F.  22.     1   Saund.  207, 
^ISS?'    note  5 ;  lb.  22,  note  2 ;  lb.  14,  note  2. 

The  only  ground  on  which  courts  of  law  ever  interfere  to 
protect  the  lien  of  third  persons,  is  that  equity  requires  it. 
This  case  admits  no  such  reason  to  exist,  and  if  such  equity 
did  exist,  it  must  yield  to  the  higher  legal  and  equitable  right 
of  offset.  2  Kent's  Com.  641.  Vaughn  v.  Davies,  2  H. 
Bl.  440.  6  Johns.  Ch.  R.  317.  12  Wendell,  261.  8  Johns. 
R.  357.     12  Mass,  R.  195. 


Walker 

V. 

Sargeant. 


The  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — By  the  decisionr  made  in  this  cause,  at  a  former 
term,  it  was  undoubtedly  intended  to  establish  the  sufficien- 
cy of  the  defendant's  declaration  in  offset,  except  as  to  the 
count  relating  to  the  debt  of  Southerland.  That  count  was 
adjudged  insufficient.  1 1  Vt.  R.  327.  Treating  the  law  of 
the  case  as  settled  thus  far,  the  plaintiff's  plea  to  that  declara* 
tion,  and  the  defendant's  replication,  are  to  be  considered 
under  the  present  demurrer. 

The  plea  will  be  taken  to  have  properly  set  forth  a  lien  in 
favor  of  Swift,  to  the  amount  of  the  plaintiff's  judgment 
against  Wellman,  with  notice  thereof  to  the  defendant  coeval 
with  that  judgment ;  and  likewise  to  have  alleged  a  valid 
assignment  of  the  execution  to  Swift,  in  July,  1836,  with 
notice  to  the  defendant.  The  replication,  professing  to 
traverse  the  plea,  contains  no  direct  denial  of  the  lien  or  as- 
signment. It  merely  says  there  was  no  such  lien  or  assign* 
ment  to  the  defendant's  knowledge.  Now  the  only  effect 
of  notice  to  the  defendant  would  be  to  deprive  him  of  the 
benefit  of  any  after  payment  to  Walker  in  the  one  case,  and 
to  prevent  the  offset  of  demands  subsequently  accruing 
against  him  in  the  other.  But,  upon  the  defendant's  declaration, 
he  does  not  appear  to  seek  the  application  of  any  such  pay- 
ment, nor  the  offset  of  any  such  demand.  The  fact  of  notice 
being  therefore  unimportant,  the  replication  has  only  proffer- 
ed an  immaterial  issue,  since  it  virtually  admits  both  the 
lien  and  assignment. 

It  remains  to  consider  the  sufficiency  of  the  plea,  as  a  de- 
fence to  the  declaration  in  offset.  If  it  is  objectionable  for 
duplicity,  that  defect  is  not  to  be  noticed  upon  this  general 
demurrer.    The  question  has  not  been  made,  whether  an 
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assignment  of  the  execution  would  carry  with  it  the  collateral  BsmviHeTOH^ 

Fehruary^ 
1842. 


security  of  the  defendant's  recognizance ;  nor  whether  an 
attorney's  lien  upon  a  judgment,  and  the  papers  of  his  client, 
would  entitle  him,  in  a  court  of  law,  to  the  benefit  of  such 
a  security.  And  since  the  defendant  has  not  seen  fit  to 
contest  the  point,  we  shall  assume,  for  the  present  occasion, 
that  each  would  regularly  have  that  effect. 

As  the  assignment  in  this  instance  has  not  transferred  the 
legal  right  of  action,  like  the  indorsement  of  negotiable 
paper,  it  obviously  cannot  preclude  the  defendant  from  off- 
setting mutual  demands  against  Walker,  the  plaintiff  of 
record,  which  were  mature  and  actionable  previous  to  the  as- 
signment. And  as  such  appears  to  be  character  of  the 
several  demands  claimed  in  offset,  the  assignment  can  avail 
nothing  as  matter  of  defence. 

The  existence  of  an  attorney's  lien  for  his  costs  and  dis- 
bursements, upon  a  judgment  recovered  in  favor  of  his  client, 
as  also  upon  the  proceeds  of  such  judgment,  and  on  papers  in 
his  hands  belonging  to  the  client,  has  been  always  rec(^nized 
in  this  state  since  the  decision  cited  from  the  2  Aikens.  But 
the  court  have  not  before,  to  my  knowledge,  had  occasion  to 
consider  whether  such  a  lien  should  be  protected  against 
pre-existing  interests  of  third  persons.  It  is  well  known  that 
the  court  of  king's  bench  and  common  pleas,  in  England, 
for  a  long  period  prior  to  1832,  differed  in  opinion  and  prac- 
tice upon  this  subject;  the  former  uniformly  holding  the 
attorney's  lien  to  be  paramount  to  any  right  of  set-off,  whilst 
the  latter  as  steadily  and  firmly  held  it  subject  to  that  right. 
The  court  of  chancery  inclined  to  the  course  of  the  common 
pleas.  This  would  seem  to  be  the  prevailing  pratice  in  New 
York.  15  Johns.  R.  405.  2  Kent's  C.  641.  And  I  infer 
it  to  be  the  present  doctrine  in  Connecticut,  notwithstanding 
what  is  said  in  1  Sw.  Dig.  538.  In  RumrUly.  Huntingtony 
5  Day,  163,  Trumbull,  J.  says,  in  giving  the  opinion  of  the 
court,  *  But  an  attorney  has  no  lien  upon  a  judgment  obtained 
^  in  favor  of  his  client,  which  can  vary  or  affect  the  rights  of 
<  a  stranger.'  It  is  also  said  by  the  court,  in  Gager  et  al.  v. 
Wataany  11  Conn.  R.  168,  that  '  the  attorney's  lien  upon 
'  judgments  is  subject  to  the  equitable  claims  of  the  parties  in 
*  the  cause,  as  well  as  to  the  rights  of  third  persons,  which 
'  cannot  be  varied  or  affected  by  such  lien.'    This  is  cited 


Walker 

V. 

Sargeant. 
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Bbiiiiiii«tov,  and  confirmed  by  the  court  in  Andrews  v.  Mor$e^  12  Conn. 

F^ruary^ 
1842. 


Temple 

V. 

Bradlej. 


R.  444. 

It  may  be  remarked,  that,1n  most  of  the  cases  where  the 
offset  has  been  allowed,  the  question,  was  raised  upon  motion 
addressed  to  the  equitable  discretion  of  the  court,  and,  in 
many,  the  claim  sought  to  be  offset  had  arisen  during  the 
progress  of  the  principal  suit ;  whereas,  in  this  case,  the  de- 
fendant's demands  were  antecedent  to  any  vested  lien  of 
Swift,  and  the  offset  is  claimed  upon  a  regular  and  seasonable 
declaration,  filed  and  prosecuted  in  strict  conformity  to  the 
statute.  We  are  not  required,  therefore,  in  adopting  the 
principle  of  those  cases,  to  go  the  length  to  which  some  of 
them  were  carried.  It  is  enough  to  say,  that  we  recognize 
nothing  in  this  particular  species  of  lien,  which  ought,  in  a 
case  like  this,  to  be  interposed  against  a  salutary  provision  of 
statute  law.  We  think  it  clear  that  the  lien  here  asserted 
should  be  held  subordinate  to  the  defendant's  right  of  offset. 

Judgment  affirmed. 


Othniel  T.  Temple  v.  Gilbert  Bradley. 

In  an  aetion  of  book  account,  if  the  debit  side  of  the  plaintiff 'a  book  ia  leas 
than  $100y  and  he  ane  before  a  joatice,  and  the  debit  aide  of  the  defendanra 
book  ia  more  than  $100,  the  latter  cannot  bring  it  in  before  the  juatice  by 
way  of  offaet. 

But  if  he  appeal  the  caae  into  the  county  court,  he  may  there  plead  it,  by 
way  of  ofiaet,  and  hare  judgment  for  the  balance  hia  due. 

The  debit  aide  of  the  plaintiff*a  book,  in  an  action  of  book  account,  ia  not 
affected  by  the  form  of  the  entriea  merely,  e.  g.  when  only  reaulta  ahould 
have  appeared  on  the  book,  if  the  itema,  out  of  which  thoae  reanlta 
grow,  are  enumerated,  in  determining  a  matter  of  jurisdiction,  the  court 
will  auffer  the  entriea  to  be  corrected. 

This  was  an  action  of  book  account.  The  original  writ 
was  returnable  on  the  30th  of  December,  1840,  before  a 
justice  of  the  peace^  and  the  suit  came,  by  appeal,  into  the 
county  court  Judgment  to  account  baying  been  there  ren- 
dered, an  auditor  was  appointed  who  afterwards  reported, 
that,  on  the  trial  before  the  auditor,  it  appeared  that,  when 
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this  suit  was  ooramenced,  the  debit  side  of  the  friaintiff  sac-  Bhhirotoii, 

Fekrwury^ 
1842. 


count  was  $62.00  and  the  debit  side  of  the  defendant's 
account  was  $  103.00 ;  that  the  plaintiflf  owed  a  note  to  the 
defendant,  on  which  there  was  due,  on  the  24th  day  of 
August,  1 840,  the  sum  of  $  1 0.25 ;  that  the  plaintiff  had 
prcYiously  given  an  order  to  tlie  defendant  on  one  Judson 
for  money  to  pay  the  note ;  that  on  said  24th  of  August, 
1840,  the  defendant  received,  on  that  order,  the  sum  of 
1^12.30,  and  gave  the  plaintiff  credit  therefor,  but  the  plain- 
tiff was  not  present  when  the  money  was  paid  ;  that  after- 
wards, on  the  27th  day  of  August,  1840,  the  plaintiff  called 
at  the  defendant's  store  and  took  said  note,  and  the  defendant 
then  charged  the  amount  of  it  to  the  plaintiff,  thus, '  note  given 
up,  $10.25 ;'  that  the  plaintiff  had  charged  to  the  defendant 
the  sum  of  $2.05,  as  'balance  on  note,'  and,  afterwards 
charged  the  further  sum  of  $10.25,  cash,  and  that  these 
two  items  amounting  to  $12.30,  were  for  the  money  which 
the  defendant  received  of  Judson  as  before  stated.  The 
auditor  also  reported  a  balance  in  favor  of  the  defendant. 
The  plaintiff  objected  to  the  allowance  of  the  defendant's 
account  because,  the  debit  side  appeared  to  be  over  one 
hundred  dollars,  and  moved  for  judgment  against  the  defend- 
ant for  the  amount  of  the  plaintiff's  account,  as  reported  by 
the  auditor.  But  the  county  court  overruled  the  motion, 
accepted  the  report  and  rendered  judgment  for  the  defendant 
to  recover  against  the  plaintiff  the  balance  found  due  to  the 
defendant  by  the  auditor,  and  the  plaintiff  excepted  to  the 
decision. 


Temple 
Bradley. 


Sargeant  Sf  Miner  for  plaintiff. 

The  justice  had  no  jurisdiction  of  the  account  exhibited 
in  offset  by  the  defendant.  It  appears  upon  its  face  to  be 
over  one  hundred  doUars.  Courts  cannot  look  behind  the 
papers  to  ascertain  whether  they  have  jurisdiction,  unless  it 
appear  upon  the  face  of  the  account  that  something  is 
charged  that  could  not  be  legally  accounted  between  the  par- 
ties, and  not  claimed  by  the  party  presenting  the  account,  or, 
unless  it  appear  that  there  is  an  error  or  mistake  in  charging 
or  footing,  which  carries  the  account  above  the  jurisdiction. 

In  support  of  this  view  we  cite  Scott  v.  San^soHf  9  Vt. 
R.339;  PMps  V.  ^ood, 9 lb.  399 ;  CkMinv.  AiHn, 6  do. 


Bradlej. 
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BsifHiifOTOH,  179;  Stone  v.  Winslaw^  7  do.  338;  ThompBon  v.  Colony ^ 
^^842?'    6  do.  91  ;  Perkins  v.  Rich,  12  do.  697. 
Temple         ^^^  jurisdiction  of  justices  of  the  peace  and  county  courts 
V*,        are  not  concurrent.     The  limits  of  both  are  exactly  defined 
by  statute ;  one  begins  where  the  other  ends. 

There  can  be  no  doubt  that  the  county  court  would  have 
had  jurisdiction.     Reed  v.  Talford,  10  Vt.  R.  569. 

Where  there  are  mutual  accounts  between  the  parties,  and 
notes  are  given  up  to  apply  on  such  accounts,  or  to  balance 
credits,  the  whole  can  be  settled  in  this  form  of  action.  Fas- 
eei  V.  Vincent,  8  Vt.  R.  73.  Barlow  v.  Butler,  1  do.  146. 
Harrington  v.  HaU,  2  do.  175. 

—  Canfidd,  argued  for  defendant,  and  cited  Catlin  v. 
Aikin,  5  Vt.  R.  177  ;  Scott  et  al.  v.  San^fson,  9  Vt.  R.  339. 
Perkins  v.  Rich,  12  Vt.  R.  595. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — ^This  is  an  action  of  book  account,  sued 
before  a  justice.  Plaintiff's  account  is  $62.00,  and  defend- 
ant's $  103.00.  The  plaintiff* appealed  the  case  to  the  county 
court.  He  now  moves  for  judgment  on  the  report  of  the 
auditor,  for  the  amount  of  his  account  excluding  defendants. 
If  this  be  the  result  of  the  statutes  upon  the  subject,  it  is 
singular. 

I.  It  is  plain,  I  think,  that  on  the  trial  before  the  justice, 

the  defendant  could  not  insist  upon  his  account,  except  by 
way  of  defence,  to  show  there  was  nothing  due  the  plaintiff 
on  the  account.  In  current  accounts  between  parties,  it  is 
only  the  balance  which  forms  the  debt.  Hence  it  is  not 
competent  for  either  party  to  select  a  single  item  of  the  ac- 
count, and  sue  upon  it. 

!  II.  We  think,  then,  the  defendant  could  not,  in  the  justice's 
court,  have  insisted  upon  judgment  in  his  favor  for  the  bal- 
ance his  due,  because  the  account,  if  above  $100,  could  not 
be  brought  in  by  way  of  offset,  for  the  statute  provides,  that 
'  no  demand  shall  be  allowed  in  offset,  in  actions  before  a 
^justice,  unless  the  same  would  have  been  within  the  jurisdio- 
^  tion  of  a  justice,  if  an  action  had  been  commenced  there- 
'  on.'  Hence,  it  is  obvious  that  such  an  account  could  not 
be  <  allowed  in  offiiet'  in  that  court. 
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IIL  But  when  the  case  comes  into  the  county  court,  by  Bkvhivgtov, 
appeal,  the  statute  provides  that  *  the  parties  shall  have  the      ^842!^' 
'same  right  to  plead  in  offset  as  if  the  action   had  been      Temple   ' 
*  originally  commenced  in  the  county  court.'     And,  although         v. 
the  defendant's  account,  in  this  action,  is  not  strictly  a  plea  ^^' 

in  offset,  it  is  very  obvious  that  the  sixth  section  was  intend- 
ed to  admit  all  matters  of  offset,  which  were  excluded  by 
the  fourteenth  section.  If  that  were  not  so,  then,  in  an 
action  on  book,  if  the  plaintiff's  account  was  less  than  $  100, 
and  the  defendant's  exceeded  that  sum,  as  is  contended  in 
the  present  case,  the  plaintiff  could  recover  his  book  account, 
and  defendant  could  not  set-off  his,  in  either  a  justice  court, 
or  the  county  court.  In  the  one,  because  it  was  matter  of 
offset,  and  in  the  other,  because  it  was  not,  '  which  is  ab- 
surd.' 

IV.  But  we  think  this  case  is  with  the  defendant  on  the 
merits,  even  on  the  ground  of  the  plaintiff's  argument.  The 
defendant's  account  is  made  to  exceed  $100,  by  charging  a 
note  paid  and  given  up,  and  when  there  was  no  propriety  in 
charging  it.  The  defendant  should  have  credited  the  plain- 
tiff the  balance  only  of  the  money  received  of  Judson  for 
this  was  all  that  had  any  connection  with  the  account.  So 
the  plaintiff  charged  it  originally.  In  this  view  the  defend- 
ant's true  claim  did  not  exceed  $  100.  We  do  not  think  the 
party  b  to  be  driven  out  of  court  on  a  question  of  jurisdic- 
tion, because  he  has  not  stated  his  account  according  to  the 
fiicts,  any  more  than  if  he  had  carried  the  cents  to  the 
column  of  dollars,  or  misstated  the  foot  of  the  column  of 
debL 

Judgment  affirmed. 


Vol.  XIV.  w.  r.  iv.  33 


A  I 
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WINDHAM    COUNTY. 


FEBauART  Tebm,  1843. 


Priibkt,  Hon.  CHAALES  K.  WILLIAMS,  Ckirf  Justus. 

"     JACOB  COLLAMER,     >   a^^^i  j^^ir^ 
"      ISAAC  F.  REDFIELD,  $  •^*^^<  JuHictg. 


JoBKTU  Richmond  t;.  Jahbs  Standclipt  and  Jonathan 

Allen. 

Where  two  persoae,  one  being  principal  and  the  other  surety,  executed  a 
note  for  money  borrowed,  and  the  principal,  without  the  knowledge  of 
the  aurety,  agreed  to  pay  nine  per  etnt.  interest  for  the  money,  and  after- 
wards made  a  payment  of  interest  at  that  rate,  and  the  sum  paid  was  in- 
dorsed on  the  note,  generally ;  it  wat  held  that  the  surety  was  not  there- 
by discharged  from  his  liability  to  pay  the  note. 

Assumpsit,  on  a  promissory  note,  dated  March  38,  1838, 
given  by  the  defendants  for  $85.00,  to  the  plaintiff,  or  order, 
payable  on  demand,  with  interest,  for  valae  received. 

Plea,  non  assumpirit.     Issue  to  the  country. 

On  the  trial  in  the  county  court,  the  testimony  tended  to 
prove  that  the  note  was  signed  by  Standclift  as  principal,  and 
by  Allen  as  surety,  and  that  the  plaintiff  had  knowledge,  at 
the  time  of  the  delivery  of  the  note  to  him  by  Standclift, 
that  Allen  had  so  signed  as  surety.  The  defendants  intro- 
duced testimony  tending  to  prove  that  the  note  was  given 
for  money  loaned  by  the  plaintiff  to  Standclift,  and  that,  at 
the  time  of  loaning  said  money  and  receiving  the  note,  there 
was  an  understanding  and  agreement  with  Standclift  and  the 
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plaintiff^  without  the  knowledge  of  Allen,  the  surety,  that 
Standclift  should  pay  nine  per  cent,  per  annum  interest  on 
said  loan  ;  that  afterwards,  on  the  28th  day  of  March,  1839,' 
in  pursuance  of  said  agreement  and  without  Allen's  know- 
ledge, Standclift  paid  the  interest  at  the  rate  of  nine  jp^ 
eent.y  being  seven  ddlars  and  sixty-five  cents,  which  was  in- 
dorsed on  the  note  as  a  payment  generally;  that,  soon  after  the 
date  of  the  note,  Allen  moved  to  Pennsylvania  and  had  re- 
eided  there  ever  since,  and  that  Standclift  and  the  plaintiff 
had,  during  that  time,  reBided,n  ear  each  other,  in  the  towns  of 
Halifax  and  Guilford,  in  this  county,  and  that  Standclift  failed 
and  became  insolvent  a  short  time  previous  to  the  com- 
mencement of  the  present  action. 

The  eourt  instructed  the  jury  that  these  facts  could  not 
operate  to  discharge  Allen  the  surety. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendants excepted  to  the  decision  and  charge  of  the  county 
court. 


WlKDRAH. 

1848. 
JEticbmond 
SUadolift 


fTm.  C  Bradley y  for  defendants. 

As  usury,  in  most  states,  avoids  a  note,  it  is  not  to  be  ex- 
pected that  we  shall  present  an  authority  precisely  in  point ; 
but  the  defence  here  rests  on  the  authority  of  those  analogous 
cases  of  which  Pidcoek  et  al.  v.  Bishop  is  the  most  promi- 
nent. 3  B.  &  C.  605,  (20  E.  C.  L.  R.  197.)  There  the 
principal  agreed  with  the  plaintiffs,  who  were  partners,  that 
if  they  would  let  him  have  certain  iron,  he  would,  besides 
paying  therefor  the  value  guarantied,  pay  one  of  the  partners 
an  additional  sum  per  ton,  towards  an  old  debt  he  owed  him, 
and  this  last  arrangement  was  concealed  from  the  surety. 
It  was  holden  by  the  court  that,  as  this  part  of  the  bargain 
had  a  tendency  to  lessen  the  funds  with  which  the  principal 
might  be  expected  to  make  payment,  and  thereby  increase 
the  risk  of  the  surety,  he  was  entitled  to  be  placed  on  an 
equal  footing  with  the  other  party  as  to  information,  and,  as 
his  object  must  have  been  to  render  the  principal  a  service,  if 
there  was  anything  in  the  whole  contract  which  tended  to 
lessen  the  benefit  which  he  supposed  himself  to  be  rendering, 
he  was  entitled  to  know  it,  that  it  might  be  seen  whether  he 
would  or  not  have  declined  to  sign  the  contract,  and  that 
therefore  the  concealment  was  a  fraud  on  the  surety  and 
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WiNDBAB,  avoided  the  contract.    See  slso,  Jackson  v.  Duchmre,  3 
^'i^?'    T.  R.  55  r.     In  WiUkma  v.  Rawlinson,  8  Bing.  7r,  (11  E. 


Richmond 


C.  L.  R.  36,)  Ch.  Justice  Best  fully  recognized  the  author^ 
ity  of  Pidcock  ▼.  Bishop,  but  the  plaintiff  failed  in  proof  as 
^^^^'^  to  any  concealment.  In  Sone  v.  CampbeU,  6  Bing.  N.  C. 
142,  (35  E.  C.  L.  R.  57,)  an  attempt  was  made  to  discrimi- 
nate between  a  guaranty  and  a  promissory  note  signed  by  a 
surety  while  still  remaining  inter  partes^  but  tbe-distinction 
was  repudiated  by  the  court,  for,  say»  Tindal,  Ch.  J.,  Uh  e 
'  liability  of  the  maker  of  the  note  and  of  the  guarantor  de- 
<  pends  upon  precisely  the  same  event  and  the  extent  of  the 
^  liability  is  the  sanne  on  either  instrument.'  As  to  the  anlount, 
it  is  apprehended  to  be  of  no  more  consequence  than  that  of 
time  would  be,  in  case  the  creditor  had  given  further  time 
of  payment  to  the  principal  without  the  assent  of  the  surety* 

JD.  Kellogg  and  R.  Tyler,  for  plaintiff. 

I.  The  charge  of  the  county  court  was  right : 

1.  The  defendants  were  both  principals  on  the  note,  and 
neither  can  avail  himself  of  the  right  of  surety  without  ex- 
pressly signing  as  such. 

2.  The  promise  to  pay  nine  per  cent,  interest  was  without 
consideration  and  void  and  could  injure  no  one. 

3.  If  the  addition  of  three  per  cent,  had  been  put  into  a 
separate  note,  under  seal,  it  could  not  have  injsred  Allen, 
unless  such  note  had  been  paid.  And  indeed  if  the  two 
and  a  half  dollars  extra  had  been  paid,  it  is  difficult  to  see 
how  it  could  affect  Allen. 

4.  The  defence  rests  wholly  on  the  ground  that  Standclift 
encouraged  the  plaintiff  that  he  would  pay  him  the  three  per 
cent,  extra,  but  never  bound  himself  to  do  it,  and  never  did 
pay  it. 

The  opinion  of  the  court  was  delivered  by 
YiTiLLiAMs,  Ch.  J. — The  question  in  this  case  is,  whether 
the  facts,  proved  at  the  trial,  constitute  any  defence  against 
the  note  for  either,  or  both  of  the  defendants. 

Conceding  to  the  defendants  the  principles  which  regulate 
contracts  between  a  creditor  and  the  surety  of  bis  debtor, 
we  think  the  decision  of  the  county  court  was  correct,  and  the 
facts  proved  did,  in  no  way,  operate  to  discbarge  the  surety. 
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A  contract,  which  is  a  fraud  on  third  persons,  roa]r^<^n  that 
account,  be  void  as  between  the  parties.  On  that  principle 
the  decision  was  made  -in  the  case  of  Jackson  v.  Duchaire^ 
3  Term  R.  551,  relied  on  in  the  agument ;  and  on  the  same 
principle  the  decisions  have  been  uniform  that,  if  a  creditor 
makes  a  composition  with  his  debtor  to  receive  a  less  sum 
than  is  due,  and  the  friend  of  the  debtor  is  induced  to  be 
surety  for  the  sum  agreed  to  be  received,  any  secret  agree- 
ment between  the  creditor  and  the  debtor,  that  the  latter 
shall  pay  any  further  sum,  or  any  promissory  note,  or  other  se- 
curity given  for  that  purpose,  is  void  between  the  parties,  as 
a  fraud  upon  that  friend.  The  cases  under  this  head  are 
numerous.  The  case  at  bar  is  not  of  that  character.  Here 
was  no  valid  or  legal  agreement  between  the  parties  different 
from  the  one  which  appeared  on  the  note. 

It  is  also  a  principle  of  law  that  the  concealment  from  the 
surety  of  any  of  the  material  terms  of  the  contract,  which 
increases  the  risk  he  is  under,  or  varies  or  increases  his  re- 
sponsibility, avoids  the  engagement  of  the  surety.  The 
case  of  Pidcock  v.  Bishop^  3  Barn.  &  Cres.  605,  was  decid- 
ed on  this  principle.  In  that  case  the  object  of  the  guarantor 
was  that  Tickell  should  have  iron  at  the  market  price,  to  enable 
him  to  set  up  business,  out  of  the  avails  of  which,  it  was 
expected  he  would  pay  for  the  iron,  and  thus  liberate  his 
guarantor ;  whereas,  by  the  secret  agreement  made  by  him, 
he  was  not  to  have  the  iron  at  the  market  price,  but  was  to 
pay  ten  shilling  extra  per  ton,  on  old  debt,  contracted  before 
he  became  a  bankrupt  and  which  was  probably  proved  and 
discharged  under  the  commission.  This  agreement  was  a 
direct  fraud  on  the  surety,  increased  his  risk  and  responsi- 
bility, and  abstracted  the  fund,  or  a  part  of  it,  which  should 
have  been  applied  in  dischai^e  of  his  liability.  The  surety 
was  therefore  not  liable  on  his  engagement. 

But  the  case  at  bar  is  not  of  that  character.  The  agree- 
ment to  pay  the  extra  three  per  cent,  was  not  a  valid  or  legal 
agreement,  neither  increased  the  risk  or  responsibility  of  the 
surety,  nor  abstracted  any  of  the  funds  furnished  by  the 
creditor  to  the  principal,  was  void  as  against  the  provisions 
of  the  statute,  and  was  never  attempted  to  be  enforced  or 
performedj  but  was  at  most,  what  would  be  considered,  by 
some,  as  an  honorary  undertaking,  and  nothing  more  than  a 
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I 

WntDBAir,    gratuitbus  promise,  oot  binding,  in  law,  or  in  faro  canaci- 

1842.       efuta, 

g  .J  Our  present  statute  docs  not  make  a  usurious  contract 

V-  void,  any  further  than  for  the  sum  received,  or  agreed  to  be 

^^^'       received,  above  the  legal  interest.    There  was  no  evidence, 

in  this  case,  which,  on  any  principle,  should  prevent  the  plain- 

tiif  from  recovering  of  the  defendants  the  amount  of  the  note. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Wales  A.  Bridges  v.  Gates  Perry,  Jr. 

Offioerf ,  attaching  property  on  mesne  proceis,  are  not  liable  for  the  proper* 
ty^  if  it  if  taken  from  them  without  any  want  of  ordinary  care  on  their 
part. 

Officer!,  under  such  oireumstances,  are  only  liable  for  the  same  degree  of 
diligence  in  keeping  the  property  as  other  bailees  for  pay. 

CASE-against  the  defendant,  as  sheriff  of  Windham  coun- 
ty, for  the  neglect  of  his  deputy,  in  not  safely  keeping  and 
returning,  to  be  sold  on  execution,  seven  cows,  attached  on 
a  suit  in  plaintiff's  favor  against  one  Dexter. 

Plea,  general  issue,  and  trial  by  jury. 

On  the  trial  in  the  county  court,  the  plaintiff  introduced 
testimony  tending  to  prove  the  allegations  in  his  declaration. 

The  defendant  c^ered  testimony  to  show  that  when  the 
defendant's  deputy  attached  the  cows,  he  delivered  them,  for 
safe  keeping,  to  one  Underwood,  the  plaintiff's  agent,  who 
ordered  the  attachment  made,  being  present  and  making  no 
objection  ;  that  Underwood  put  the  cows  into  a  pasture 
with  a  good  and  sufficient  fence,  and,  in  a  few  days  after- 
wards. Dexter,  the  owner  of  the  cows,  without  the  knowledge 
or  consent  of  defendant,  his  deputy,  or  Underwood,  took 
down  the  fence  of  said  pasture,  drove  the  cows  out,  and  put 
them  into  his  own  pasture,  and  gave  such  notice  that  other 
creditors  of  said  Dexter  attached  and  held  said  cows. 

To  the  admission  of  this  testimony  the  plaintiff  objected, 
and  it  was  rejected  by  the  court 
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The  jury  retaroed  a  verdict  for  the  i^aiotiflf,  and  the  de-   Wirdham, 
fendant  excepted.  "^^1^^^* 

Brides 

A.  Keyes  and  jR.  Tyler  for  defendant.  «. 

The  county  court  erred  in  rejecting  the  testimony  offered        *"^' 
in  defence, 

I.  The  plaintiff  consented  to  the  bailment,  and  took  the 
risk  upon  himself. 

II.  If  not  so,  and  the  sheriff  would  be  liable  at  all  events 
on  final  process^  except  for  the  act  of  God  and  the  public 
enemy,  yet  a  different  rule  prevails  in  mesne  process.  In 
such  case  the  sheriff  is  holden  only  to  exercise  ordinary  care 
and  diligence.  May  v.  Proby,  Cro.  Jac.  419.  S.  C.  Bulstr. 
198.  Hammond's  Nisi  Prius,  348.  Long  v.  BiUings, 
9  Mass.  R.  487.  Nye  v.  Smith,  11  Mass.  R.  188. 
Shack/ard  v.  Goodwin,  13  Mass.  R.  187.  v.  Whit- 
mare,  3  Stark.  N.  P.  C.  168.     5  Taunt.  R.  225. 

III.  That  the  sheriff,  in  mesne  process,  is  bailee  for  debt* 
or  and  creditor,  and  holden  to  exercise  only  ordinary  care 
and  diligence,  has  been  directly  decided  in  New  York  and 
New  Hampshire.  Jenner  v.  Joliff^,  9  Johns.  R.  381.  S.  C, 
6  Johns.  R.  9.  CUley  v.  Jenness,  2  N.  H.  R.  87.  Run- 
lett  V.  Bell,  5  N.  H.  R.  433.     Story's  Bailments,  96. 

IV.  The  cases  in  Massachusetts  of  Phelps  v.  Bridge, 
Tyler  v.  Ulmer,  and  Congdon  v.  Cooper,  are  cases  of  gross 
Aeglect,  and  do  not  apply  ;  for  the  present  is  not  a  case  of 
<ailure  of  receiptors,  where  the  property  was  left  in  the  hands 
of  the  debtor ;  but  where  the  property  was  in  the  keeping 
of  the  sheriff,  in  the  ordinary  way,  and  tortiously  taken  by 
the  debtor,  without  fault  in  the  sheriff. 

D.  Kellogg,  for  plaintiff. 

I.  The  defendant's  deputy,  by  his  return  on  the  writ, 
bound  himself  to  levy  the  plaintiff's  execution  upon  the 
property  attached,  or  respond  to  the  plaintiff  for  the  value  of 
the  property  so  attached.  He  was,  at  all  events,  responsible 
for  the  safe  keeping  of  the  property.  PhiUips  et  al.  v. 
Bridge,  11  Mass.  247.  Tyler  v.  Ulmer,  12  Mass.  163. 
Congdon  v.  Cooper,  15  Mass.  10. 

II.  If  we  are  correct  in  the  foregoing  position,  it  necessa- 
rily follows  that  the  testimony  offered  by  the  defendant  fur« 
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WiiTDBAH,   nisbed  no  defence  to  the  suit,  and  consequently  was  proper- 
iSSr^'    ly  excluded. 


Bridges 

Perry.  The  opinion  of  the  court  was  delivered  by 

•  Redfield,  J.  —  In  the  trial  of  this  case,  the  court  below, 
having  rejected  the  evidence  offered  by  the  defendant,  to 
show  that  he  was  guilty  of  no  negligence  in  keeping  the 
property,  without  submitting  it  to  the  consideration  of  the 
jury,  who  were  the  proper  judges  of  that  question,  did  decide 
the  jcase  on  the  broad  ground,  that,  even  if  that  were  shown, 
it  would  amount  to  no  defence.  This,  then,  is  the  only  ques- 
tion to  be  here  revised.  This  property  was  attached  upon 
mesne  process.  We  will  examine  the  cases  urged  upon  our 
consideration,  and  see  how  far  they  go  to  determine  the  ex- 
tent of  the  liabiUty  of  sheriffs  for  keeping  property  so  situa- 
ted, and  how  far  they  are  so  consistent  with  principles  as  to 
be  worthy  of  reliance. 

The  case  of  Jenner  v.  Jol^,  6  Johns.  9,  is  that  of  an  ac- 
tion of  trover  against  the  creditor,  who  seized  property  by 
virtue  of  process  in  his  favor  against  the  plaintiff,  issuing  out 
of  the  king's  bench  in  the  Province  of  Lower  Canada.  This 
attachment  (or  seizure,  as  they  call  it,)  being  made  by  a 
proper  officer  there,  and  the  loss  complained  of  happening 
without  the  fault  of  the  officer,  but  through  stress  of  weather, 
it  was  held  this  action  will  not  lie  against  the  creditor.  The 
same  case  comes  up  s^ain,  9  Johns.  381,  in  the  form  of  tres- 
pass on  the  case.  Here  it  was  claimed  the  bailiff,  having 
custody  of  the  property,  was  guilty  of  negligence  in  keeping 
it,  and  this  through  the  advice  of  the  defendant,  the  creditor, 
whereby  great  loss  accrued.  The  court  held  that  if  this 
were  made  out  in  proof,  both  the  creditor  and  officer  were 
liable.  This  was  making  the  officer  liable  for  the  want  of 
ordinary  care  and  diligence,  and  this  degree  of  liability  no 
one  doubts,  whatever  might  be  thought  of  the  propriety  of 
trying  a  case  of  that  kind,  which  occurred  at  Quebec,  and 
where  the  duty  of  the  sheriff  is  enforced,  by  rule  of  court,  by 
the  law  of  some  other  forum. 

The  case  of  CiUey  v.  Jenness,  2  N.  H.  R.  87,  turns 
mainly  upon  the  question  of  the  liability  of  perishable  prop- 
erty to  attachment,  and  the  extent  of  the  liability  of  the 


OF  THE  STATE  OP  VERMONT. 


265 


shefiff  for  the  keeping  of  such  property.  It  really  renders  us 
00  aid  in  regard  to  the  present  case. 

The  case  of  PhUlipa  v.  Bridges,  1 1  Mass.  R.  242,  decides 
that  wher^  th^  sheriff  bails  the  property  attached  to  a  receipt- 
mani  he  is  liable  for  the  acts  of  such  servant,  and  of  all  to 
whom  he  entrusts  the  property.  This  is  a  very  salutary  and 
i^easonable  rule,  and  one  which  it  is  not  easy  to  gainsay,  or 
^ntradict  What  the  judge,  in  delivering  the  opinion  of  the 
court,  says  in  regard  to  the  general  duties  and  liabilities  of 
sheriffs,  it  is  not  necessary  here  to  repeat  The  case  of 
Tyler  v.  Ulmer^  12  Mass.  R.  163,  turned  upon  the  same 
point.  Congdon  y.  Cooper j  15  Mass.  R.  10,  decides  that,  in 
that  case,  the  facts  did  not  show  that  the  town  of  Eastport, 
being  in  the  hands  of  the  public  enemy,  had  any  tendency 
to  impede  the  sheriff  in  the  performance  of  his  duty.  The 
case  of  Runlet  v.  Belly  5  N.  H.  R.  433,  in  effect,  decides  that 
if  the  sheriff  attach  goods  on  mesne  process,  and  bail  them 
to  some  person,  who  is  at  the  time  responsible,  and  who  exe- 
cutes his  receipt  for  them,  this  will  exonerate  the  sheriff. 
That  is  treating  this  voluntary  bailment  the  same  as  a  com- 
pulsory one,  by  writ  of  replevin.  But  we  think  the  cases  are 
widely  different.  In  the  case  of  a  voluntary  bailment  by  the 
sheriff,  he  must  be  considered  as  responsible  for  the  acts  of 
the  bailee,  as  his  servant,  to  the  full  extent  Thus  stand  the 
decided  cases  which  have  been  presented  to  the  court.  And 
it  is  needless  to  say  they  do  not  afford  much  aid  in  determin- 
ing the  question  before  us.  We  are  left  to  decide  it  much 
as  we  judge  the  general  principles  of  the  law  of  bailment} 
and  the  kindred  analogies,  require. 

So  far  as  the  general  principles  of  the  law  of  t(,ailment  are 
concerned,  there  is  not,  at  the  present  day,  perhaps,  any 
very  striking  reason  to  be  urged  why  sheriffs  should  be  laid 
under  any  higher  degree  of  obligation,  in  regard  to  keeping 
property,  than  other  bailees  for  pay,  i.  e.  ordinary  care  and 
diligence.  But  early  in  the  history  of  the  common  law  it  was 
decided  that,  in  regard  to  property  taken  on  final  process, 
(and  in  England  it  is  taken  on  no  other  ordinary  process,) 
the  officer  making  the  levy  should  be  liable  for  its  safe  keep- 
ing and  forth  coming,  in  all  cases,  unless  hindered  by  public 
force,  or  inevitable  accident,  and  that  he  could  not  excuse  him- 
self by  showing  a  rescujB  even.    MUdmay  v.  Smithy  2  Saun- 

VOL.   XIV.      W.  B.   IT.  34 
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WiifDHAM,  ders'  R.  343,  n.  3.  Clerk  v.  Withers,  2  Lord  Raymondi 
\ei2.^'^'  1075.  The  same  rule  of  liability  obtains  in  regard  to  the 
P^jj  body,  when  once  in  custody  upon  execution.     12  Mod.  10. 

V.  O'Neil  V.  Marson,  5  Burrow,  2813.     2  Saund.  R.  244,  a, 

^^'  note.  But  when  the  body  is  arrested  on  mesne  process  the 
sheriff  may  return  a  rescue.  Cases  cited  above,  and  note  to 
2  Saund.  R.  345.  The  reason  assigned  in  the  books  is,  that, 
in  the  case  of  arrest  and  custody,  on  final  process,  the  officer 
usually  has  more  time  for  preparation,  and  may,  if  he  will, 
have  the  aid  of  the  posse  of  the  county  ;  but  in  the  case  of 
mesne  process,  he  must  arrest  when  the  debtor  is  pointed  out 
to  him,  and  may  be  often  required  to  do  it  suddenly,  and 
cannot  always  be  supposed  to  have  the  posse  at  his  com- 
mand, at  a  moment's  warning.  To  my  mind,  the  attempt  at 
making  a  distinction  in  the  cases  shows  more  reason  for  dis- 
pensing altogether  with  any  such  rigorous  requirement,  in 
either  case,  than  it  does  for  so  wide  a  distinction  between  the 
two  cases  ;  but  such  is  the  law,  and  so  are  the  reasons  upon 
whicl^  its  sages  have  seen  fit  to  erect  distinctions. 

The  only  question  now  is  whether  we  shall  adopt  the 
analogy  of  this  distinction  in  regard  to  property.  The  court 
are  disposed  to  do  it  for  two  reasons.  1.  If  we  hold  the 
sherifT  and  other  officers  liable,  in  the  case  of  property  at- 
tached on  mesne  process,  only  for  ordinary  care  and  dili- 
gence, such  as  other  bailees  for  pay  are  required  to  exercise, 
we  place  the  liability  upon  a  reasonable  basts,  whereas  the 
rigorous  accountability  imposed  upon  certain  classes  of 
bailees,  on  account  of  some  supposed  facility  or  temptation, 
which  they  have  been  said  to  possess,  for  collusive  rescues 
or  robberies,  is  not  founded  upon  any  just  warrant,  either  of 
sound  judgment  or  constant  experience.  I  refer  to  the  cases 
of  common  carriers,  and  sherifis,  in  regard  to  property  taken 
on  final  process. 

2.  We  think  there  is  far  more  reason  for  the  distinction 
which  we  here  make,  in  regard  to  the  liability  of  sheriffs  for 
the  keeping  of  goods  on  mesne  and  final  process,  in  analogy 
to  their  different  liability  for  keeping  the  body  when  arrested 
on  those  different  processes,  than  there  is  for  the  distinction 
made  in  this  latter  case.  For  when  property  is  taken  on 
final  process,  it  is  to  be  kept  but  a  short  time,  at  longest,  so 
that  it  may  be  closely  watched,  and  kept  with  this  severe 
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diligence,  for  a  few  days,  without  materially  interfering  with 
the  other  duties  of  the  sheriff.  But  in  the  attachment  of 
property  on  mesne  process,  in  mere  mattejrs  of  collection, 
there  will  ordinarily  be  a  delay  of  from  six  to  eighteen 
months,  and  in  matters  of  controversy  this  delay  will  be  ex- 
tended to  many  years  ;  and  to  require  the  sheriffs  to  keep  all 
property,  by  them  attached  on  mesne  process,  at  all  hazards, 
except  inevitable  accident,  or  public  force,  would,  of  course, 
justify  an  expense  in  proportion  to  the  degree  of  responsibil- 
ity required,  and  would  thus,  in  many  cases,  defeat  the  object 
of  the  attachment,  by  consuming  the  property  in  needless  ex- 
pense. I  know  that  the  rule  of  the  English  law  in  regard  to 
property  taken  by  distress,  (which  bears  the  closest  analogy, 
of  any  thing  found  there,  to  our  attachment  on  mesne  pro- 
cess,) is,  that  it  is  to  be  sustained  by  the  debtor,  and,  unless 
he  will  do  it,  it  is  said  the  officer  may  suffer  it  to  perish, 
without  incurring  any  liability.  But  such  a  rule  could  not 
be  made  tolerable  here.  Hence  the  sheriff  is  held  responsi- 
ble for  the  safe  keeping  of  the  property  to  the  extent  of  other 
bailees.  If  he  return  the  attachment,  he  \8f  prima  Jade,  liable 
to  produce  the  property  upon  the  execution,  but,  as  we 
think,  may  excuse  himself  by  showing  that  it  is  not  in  his 
power,  and  that  he  has  been  guilty  of  no  fault.  And  even 
this  degree  of  responsibility  sometimes  operates  very  severely. 
In  the  case  of  Sewall  v.  Mattoon,  9  Mass.  R.  530,  the  at- 
tachment was  made  16th  December^  1806,  of  two  oxen  and 
two  cows,  and  the  execution  issued  on  the  18th  of  February, 
1811,  more  than  four  years  subsequently,  and  when  the  ex- 
pense of  keeping  would  have  more  than  twice  exhausted  the 
prc^rty ;  but  as  it  did  not  appear  that  any  such  expense 
had  been  incurred,  or  that  the  officer  had  taken  the  cattle 
into  custody,  and  if  he  had  the  debtor  might  have  sustained 
them,  as  was  his  duty,  the  officer  was  made  liable  for  the 
value  of  the  property  when  attached  and  interest.  And  the 
case  of  Tyler  v.  Ulmer  is  somewhat  similar.  We  thinks 
then,  there  is  very  good  reason  why  the  officer  attaching 
property  on  mesne  process  should  only  be  liable  to  the  same 
extent  as  other  bailees  for  hire. 


WlRDHAW, 

Februarif^ 
1842. 

Bridges 

o. 
Perry. 


Judgment  reversed  and  new  trial  granted. 
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WlHDHAM, 

Felnruary^ 
1842. 


CASES  IN  THE  SUPREME  COURT 


Wright     A.  Z.  T.  Wright  v,  Marshall  Whitheai>  and 

Read. 


Whithead 
etal. 


(in  Chancery.) 

Where  a  mortga^^ee  gave  public  notice  of  the  aale  of  the  mortgaged  prenH 
iaes  at  auction  and  engaged  to  give  a  title  of  Warranty  and  immediale 
possession,  and  the  mortgagor  consented  to  such  sale  and  aided  and  as- 
sisted in  circulating  notice  thereof  and  Teceived  the  amount  of  the  pur- 
chase money,  and  the  purchaser  went  into  possession  and  made  large 
improvements;  it  was  held  that  the  mortgagor  could  not  afterwards  redeem 
the  premises,  nor  compel  the  purchaser  to  account  for  the  rents  and 
profits. 

A  purchase  of  a  right  of  redemption,  under  an  agreement  to  pay  a  certain 
sum  if  the  purchaser  succeeds  in  obtaining  a  decree,  permitting  him  to 
redeem  the  premises,  or  nothing  if  he  fails  in  obtaining  such  decree,  is 
illegal  and  void  jn  a  case  where  the  person  in  possession  has  been  in 
possession  for  a  long  time  under  a  deed  of  warranty,  intended  to  convey 
the  fee  of  the  land. 

This  was  an  appeal  from  a  decree  of  the  court  of  chan- 
cery, dismissing  the  orator's  bill.  The  bill  was  brought  to 
obtain  a  decree  allowing  the  orator  to  redeem  certain  mort- 
gaged premises,  and  for  an  account  of  the  rents  and  profits. 

From  the  bill,  answers,  and  testimony,  it  appeared  that 
Rufus  Elmore  was  formerly  the  owner  of  the  premises,  and, 
on  the  25th  day  of  May,  1822,  conveyed  them  to  Arad 
Hunt,  by  a  deed  of  mortgage ;  that,  on  the  24th  day  of 
March,  1826,  Hunt  conveyed  the  premises  to  one  Pomeroy, 
by  deed  of  warranty,  and  that  the  present  defendants  held 
the  premises  by  deeds  of  warranty  from  Pomeroy  and  his 
grantees,  executed  long  before  the  year  1839.  In  August, 
1839,  Elmore  deeded  the  premises  to  the  orator.  All  the 
deeds  were  duly  recorded  soon  after  their  execution. 

It  further  appeared  that  Pomeroy  purchased  the  premises 
at  auction  ;  that,  previous  to  the  auction  sale,  notice  thereof 
was  given  by  an  advertisement  inserted  in  the  newspaper^ 
printed  at  Brattleboro',  in  Which  it  was  stated  that  a  title  of 
warranty  and  immediate  possession  of  the  premises  would  be 
given;  that  Elmore  was  active  in  circulating  the  ad vertisementSj 
giving  notice  of  the  terms  of  the  sale^  and  assisted  at  the  sale ; 
that^  previous  to  the  sale,  he  declared  that  he  could  not,  and 
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did  not  expect  to  redeem  the  premises,  and  that  he  had 
authorized  Hunt  to  sell  them  either  at  public  auction  or 
private  sale;  that  the  auction  was  well  attended  and  the  prem- 
ises were  sold  for  nearly  or  quite  their  full  value  at  the  time  of 
the  sale ;  that  Elmore  immediately  gave  up  the  possession  to 
Pomeroy ;  that  the  whole  purchase  money  had  been  applied 
to  Elmore's  benefit,  in  extinguishing  his  debt,  and  he  had 
declared  himself  fiiUy  satisfied;  that  the  purchasers  had 
made  large  and  valuable  improvements  by  building  and  re- 
pairing buildings,  and  that  Elmore  himself  had  done  a  job 
for  the  purchasers  in  building  a  barn  or  shed  on  the  premises. 
The  defendants  and  their  grantors  had  been  in  possession  of 
the  premises  more  than  thirteen  years  when  this  bill  was 
filed. 

It  further  appeared  that  the  consideration  of  Elmore's  deed 
to  the  orator  was  the  orator's  note  to  Elmore  for  one  hundred 
and  fifty  dollars,  which  was  to  be  paid  if  the  orator  succeeded 
in  obtaining  a  decree,  permitting  him  to  redeem  the  premises; 
but  if  he  failed  of  obtaining  such  decree,  then  the  note  was 
to  be  void. 


WlUDHAM, 

Februmry^ 
1842. 

VTright 

9. 

Whitiiead 


W.  C.  Bradlegy  for  orator. 
The  orator  has,  within  the  period  prescribed  by  Iaw»  brought 
the  present  bill,  praying  to  be  let  in  to  redeem.  fVMa  v. 
Mar^Cy  ]  1  Vt.  R.  14.  The  defendants,  in  their  answser,  raise 
two  preliminary  questions  as  to  the  orator's  deed.  1st.  That 
he  purchased  the  equity  of  redemption  and  gave  his  note 
therefor  with  a  condition  that  if  the  title  to  redeem  should 
fail,  the  note  should  be  void.  This  if  proved,  shows  nothing 
improper.  It  is  neither  maintenance  nor  champerty,  nor  is 
it  unfair,  for  the  orator  might  be  really  desirous  of  purchas- 
ing the  land,  and,  besides  helping  the  mortgagor,  the  parties 
might  take  measures  to  prevent  suits,  in  case  of  unintentional 
fiiiiure.  Even  a  prowling  assignee,  purchasing  for  an  jncon- 
siderable  sum  after  the  equity  had  been  for  many  years 
abandoned,  was  let  in  to  redeem.  3  Atk.  314,  Anon.  Pow- 
ell on  Mortgages,  347.    4  Kent's  Com.  156,  1&9,  1st  ed. 

2.  The  defendants  insist  that  the  possession  was  adverse. 
Bat  a  mortgage  is  not  within  the  statutes  of  1807.  Converse 
V.  Searl$y  10  Vt  R.  578.  Besides,  having  purchased  under 
the  mortgage,  they  could  not,  by  any  deeds  between  them, 
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WmoBAH,  hinder  his  title,  which-  was  once  a  mortgage,  being  still  a 
^842'^^'    mortgage,  Ckitlin  v.  Chittenden,  Bray.  163 ;  4  Kent,  152 ; 


Wrtirht      ^^^  ^  ^^^  assignees  could  they  hold  adversely  to  the  mortgagor 
».         except  for  their  pledge. 

ei  ai.  The  defendants  then  take  the  ground  that  the  equity  of 

redemption  was  discharged  by  Elmore  before  he  conveyed  to 
the  orator  and  this  is  attempted  to  be  proved,  1st  by  his  acts, 
2d,  by  his  acknowledgments.  None  of  Elmore's  acts  im- 
peach  the  equity  of  redemption.  The  mortgagee,  in  his 
own  way  and  manner,  sold  his  right  to  the  premises.  The 
presence,  or  even  encouragement,  of  the  mortgagor  was  no 
waiver  of  his  rights,  or  any  assurance  that  he  waato  join  in  the 
warranty  mentioned  in  the  advertisement ;  and  it  is  evident, 
from  the  fact  that  the  purchaser  took  his  deed  from  Hunt 
alone,  (who  is  now  dead,)  that  he  considered  the  warranty 
of  that  wealthy  person  one  good  inducement  for  him  to 
omit  all  further  care  and  attention  to  the  perfecting  of 
his  title,  and  it  was  the  interest  of  Elmore  to  give  up  the 
possession  of  the  premises,  and  he  might  very  fairly  wish 
some  of  his  particular  acquaintances  to  purchase,  thinking 
that  they  would  be  more  likely  to  indulge  him  as  to  time  of 
redemption.  Moreover,  it  is  to  be  recollected  that,  treating  the 
sale  as  an  assignment,  it  is  quite  proper  to  obtain  the  consent 
of  the  mortgagor,  from  the  circumstance  that  it  may  eflect 
the  future  accounting  to  him  for  the  rents  and  profits,  or  the 
making  of  parties  in  any  future  bill  to  redeem.  Powell  on 
Mortgages,  203.  And  if  it  was  not  intended  by  Hunt  as  an 
assignment,  then  it  is  to  be  considered  as  an  attempt,  on  the 
part  of  the  mortgagee,  to  sell  and  transfer  the  pledged  estate 
without  foreclosure  and  without  the  proper  concurrence  of 
the  mortgagor,  which  cannot  be  done  in  these  cases.  For  if 
ei  freehold  estate  be  held  by  way  of  mortgage  for  a  debt,  then 
it  may  be  laid  down  as  an  invariable  rule  that  the  creditor 
must  obtain  a  decree  for  a  sale.  There  never  was  an  instance 
in  which  the  creditor,  holding  land  in  pledge,  was  allowed  to 
sell  it  at  his  own  will  and  pleasure.  It  would  open  a  door 
for  the  most  shameful  imposition  and  abuse.  Ch.  Kent,  in 
Hart  V.  Ten  Eyck,  2  J.  C.  R.  101. 

2.  As  to  Elmore's  acknowledgments.  It  is  contended 
that  his  mere  statements  of  his  having  put  the  premises  into 
Hunt's  hands  to  sell,  though  such  an  expression  may  wdl 
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comport   with  the  pledging  of  property  to  near  its  value,    Wwdham, 
ought  noi  to  be  received  under  our  statute.     The  mortgagor        1342.  ' 


is  the  real  owner  of  the  land,  and  is  to  be  regarded  as  such      "vvriffht 
to  every  purpose  except  the  right  of  possession,  (^Barkham-         y- 
stead  V.  Farmingtanf  2  Conn.  600,)  and  his  title  cannot  be       J  aU 
taken  from  him  but  by  a  judgment  of  court,  where  he  is  pro- 
tected, or  by  a  writing,  or  its  equivalent,  speaking  for  itself, 
as  lapse  of  time,  &c.,  and  if  a  power  to  aeU  can  be  proved 
by  parol,  in  this  way  the  statute  would   be  rendered  nearly 
useless.     Especially  ought  it  not  to  be  allowed  in  these  cases 
where  the  courts,  from  the  unequal  condition  of  the  parties, 
look  with  jealousy  on  endeavors  of  the  mortgagee,  by  private 
bargains,  to  divest  the  mortgagor  of  his  equity.     4  Kent, 
137.     Holdridge  v.  OUkspie,  2  J.  C.  R.  34.     Accordingly, 
the  cases  are  predicated  on  written  instruments.     Catlin  v. 
Waahbum,  3  Vt.  R.  42 ;  Harrison  v.  Phillipa^  Academy ^ 
12  Mass.  465  ;  Austin  v.  Bradley,  2  Day,  466.     The  same 
remarks  apply  to  the  attempted  inference  of  a  release  of  the 
equity  of  redemption,  from  certain  confessions  supposed  to 
have  been  made  by  Elmore  long  ago  in  certain  conversations 
with  persons  having  no  particular  interest  in  recollecting  the 
expressions.     ^  It  was  once,'  says  Chancellor  Kent,  ^  observed 
'  in  the  supreme  court,  6  J.  R.  21,  that  acknowledgments  of 
^  the  party  as  to  title  to  real  property  are  generally  a  danger- 
^  ous  species  of  evidence,  and  though  good  to  support  a  ten- 
'ancy  or  to  satisfy  doubts  in  cases  of  possession,  they  ought 
'  not  to  be  received  as  evidence  of  title,  as  it  would  counteract 
'the  beneficial  purposes  of  the   statute   of  frauds.'     That 
doctrine  strikes  me  as  just  and  sound,  and  principles  are  es- 
sentially the  same  in  both  courts.   Marks  v.  PeU,  1  J.  C.  R. 
598.     Nor  is  it  like  the  case  of  a  discharge  of  a  mortgage, 
which  is  but  a  chattel  interest;  Toby  v.  Reed^  9  Conn.  216  ; 
4  Kent,  152 ;  for  there  the  performance  of  the  condition  or 
redemption  of  the  pledge  is  a  matter  in  pais,  although  our 
statute  has  provided  a  manner  of  proving  it  by  the  record 
if  parties  so  choose.     But  this  is  a  complete  release  of  the 
title,  if  any  thing,  and  amounts  to  a  quit*claim  by  the  party. 
If,  however,  we  were  to  take  the  testimony  as  admissible, 
it  no  where  appears  that  Elmore  intended   his  right  of  re- 
demption.    It  may  be  said  of  this  defence  as  was  said  by  the 
Chancellor,  in  Marks  v.  Pell,  1  J.  C.  R.  599;  <  it  rests  entirely 
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WiHDBAii,    <  on  certain  conversations  which  arc  extremely  liable  to.be- 

Fehruary^ 
1842. 


Wrifht 
Whithead 


'  misunderstood  or  perverted,  and  yet  are  very  unavailable 
'  as  they  are  sworn  to  under  the  cover  of  time  and  the  death 
'  of  the  party/ 

On  the  whole,  the  orator  contends  that  he  is  entitled  to 
redeem,  and  that  an  account  should  be  taken. 


J.  D.  Bradley  argued  for  defendants,  and,  to  the  point 
that  the  sale  of  the  premises,  by  Hunt,  with  the  approbation 
and  consent  of  Elmore  and  the  acts  and  admissions  of  El- 
more in  relation  thereto,  operated  to  convey  the  equity  of 
redemption,  cited  Gregory  v.  MUchelf  18  Yes.  332;  1 
Dane's  Ab.  246;  1  Story's  Eq.  196  ;  1  Maddock,  255,  262, 
3-4  ;  10  Ves.  30(> ;  1  Story's  Eq.  202,  203,  in  note,  216, 
217,  in  note ;  Pilling  v.  AmnUage^  12  Ves.  85 ;  Burrows 
V.  Lock,  10  Yes.  145 ;  Am.  Ch.  Dig.  339,  referring  to  6 
Johns.  Ch.  R.  393  ;  Id.  355 ;  2  Pet.  Cond.  R.  408  ;  and,  to 
show  the  defendant's  possession  adverse  to  orator's  claim  of 
title,  he  cited  iSfeveM  v.  Dewing,  2  Aik.  112;  TuttleY. 
Reynolds,  1  Yt.  R.  80 ;  and,  to  the  point  that  the  purchase 
by  the  orator  of  Elmore's  right  to  redeem  .was  champerty, 
and,  consequently,  void  at  common  law,  he  cited  6  Dane's 
Ab.  740,  1,  2;  Woods  v.  Downs,  18  Yes.  125,  6-7; 
Stevens  v.  Bagwell,  15  Yes.  156;  8  Johns.  R.  483;  Id. 
228 ;   Van  Dyck  v.  Van  Buren,  1  Johns.  R.  357. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^The  conclusion  which  we  arrive  at, 
in  relation  to  the  facts  in  evidence,  renders  it  unnecessary 
that  we  should  pass  on  all  the  principles  of  law  which  have 
been  discussed.  The  object  of  the  bill  is  to  redeem  the 
premises  from  a  mortgage  executed  by  one  Rufus  Elmore  to 
to  Arad  Hunt. 

From  the  facts  found  by  the  court,  it  is  beyond  controversy 
that  Pomeroy,  in  purchasing  the  premises,  intended  to  pur- 
chase an  estate  in  fee ;  that  Hunt  intended  to  sell  such  an 
estate,  and  that  Elmore  consented  that  he  should  do  so,  and 
receive  the  proceeds  of  the  sale.  Under  these  circumstances, 
Elmore  would  have  been  compelled,  in  chancery,  to  deed 
to  Pomeroy,  if  such  a  conveyance  were  necessary  to  perfect 
the  title  of  Pomeroy,  and  neither  Elmore,  nor  his  assignee, 
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the  ontor,  can  now  disturb  the  defendant's  title  or  posses-  Wirdhak, 
«on.  ""IST' 

On  another  ground,  the  court  would  feel  bound  to  dismiss  ^rj^i^^ 
the  bill  of  the  orator.  He  does  not  stand  in  as  favorable  a  «. 
light  as  the  prowling  assignee  who  bought  in  an  equity  of  re-  ^  ^^^ 
demption  for  an  inconsiderable  sum,  and  in  whose  favor 
Lord  Hardwlck  felt  bound  to  decree  a  redemption.  Elmore 
has  permitted  the  defendants  and  Pomeroy,  under  whom 
they  claim,  to  remain  in  possession  for  a  period  of  over  thir- 
teen years,  making  large  improvements  and  having  no  reason 
to  doubt  their  title.  He  has  not  disturbed  nor  attempted  to 
disturb  them.  The  orator  purchased  this  suit,  under  an 
agreement  to  divide  whatever  sum  should  be  recovered.  If 
he  succeeded,  he  was  to  pay  one  hundred  and  fifty  dollars ;  if 
he  failed  he  was  to  pay  nothing.  This  was  a  species  of 
champerty  or  maintainance  which  cannot  be  countenanced 
in  a  court  of  equity.  It  was  an  unlawful  bargain,  to  deprive 
the  possessors  of  the  land  df  a  title  which  they,  and  others, 
supposed  and  believed  to  be  legal  and  beyond  question.  The 
orator  should  not  be  permitted,  under  this  unlawful  bargain, 
to  have  a  remedy  in  this  court,  even  if  it  were  doubtful 
whether  Elmore  could  not  have  had  relief  in  equity. 

On  either  of  these  grounds,  we  think  the  orator  cannot 
maintain  this  bill,  and  the  decree  of  the  chancellor,  dismissing 
the  bilij  must  be  affirmed  with  additional  cost. 


Vol.  xnr.  w.  b.  iv.  35 
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WINDSOR  COUNTY 


Februabt  Term,  1843. 


Prksevt,  HofT.  CHARLES  K.  WILLIAMS,  Chief  Justice. 
««     STEPHEN  ROTCE, 
««     JACOB  COLLAMER,     S  Assistant  Justices. 
^     ISAAC  F.  REDFIELD, 


Caret  Allen^  administrator  of  Sylvester  Edbon^  v.  Asaph 
Fletcher,  Jud.,  Bushrod  W.  Rice  and  Grover  Dodge. 

Where  mutual  claims  are  allowed  by  commiMionera  in  favor  of  and  against 
an  estate  represented  insolvent,  and  the  administrator,  within  twenty 
days  after  the  return  of  the  commission  to  the  probate  court,  files  objec- 
tions to  the  allowance  against  the  estate,  and  the  creditor  does  not  prose- 
cute his  claim  against  the  estate  at  the  term  of  the  county  court  next  af- 
ter the  filing  of  such  objections,  and  the  administrator  does  not  procure  an 
afi^mance  of  the  allowance  in  favor  of  the  estate  at  that  term,  he  cannot 
have  such  affirmance  at  any  subsequent  term  of  the  court. 

This  was  -a  complaint  filed  in  the  county  court,  at  the 
November  term  thereof,  1840,  but  entitled  of  the  May  term, 
1840,  by  Carey  Allen,  administrator  of  the  estate  of  Sylves- 
ter Edson,  deceased,  intestate,  setting  forth  that  commission- 
ers were  appointed  by  the  probate  court  for  the  district  of 
Hartford  to  receive,  examine  and  adjust  all  claims  and  de- 
mands against  said  estate,  and  those  exhibited  in  offset 
thereto ;  that  the  defendants  presented  to  said  commission- 
ers, for  allowance,  a  note  for  $2,032.32,  executed  by  the 
intestate  and  one  Denimon,  on  which  several  payments  were 
indorsed ;  that  the  complainant,  as  administrator  as  afore- 


OP  THE  STATE  OP  VERMONT.  275 

said,  presented  certain  notes  in  favor  of  the  intestate  against    Windsor, 
the  defendants,  in  ofiset  to  the  note  presented  by  the  defend-       1842!^' 
ants ;  that  the  commissioners  allowed  the  defendants'  claim  Alien  adm  of 
at  1408.09,  and  allowed  the  complainant's  claim  in  offset  at      Edson, 
$696.07,  leaving  a  balance  dne  the  defendants  of  $712.02 ;  Fletcher  et  dl. 
that  the  commissioners  reported  said  allowances  to  said  pro- 
bate court  at  a  session  thereof  held  at  Woodstock,  on  the 
19th  day  of  March,  1840,  which  report  was  then  and  there 
accepted  by  said  probate  court,  and  duly  recorded ;  that, 
within  twenty  days  thereafter,  to  wit,  on  the  25th  day  of 
March,  1840,  the  complainant  filed  in  said  probate  court  his 
objections,  in  writing,  to  the  allowance  of  the  defendants' 
said  claim,  of  which  the  defendants  were  duly  notified  under 
an  order  of  said  probate  court,  to  wit,  on  the  25th  day  of 
March,  1840,  and  that  the  defendants  wholly  neglected  to 
enter  and  prosecute  their  said  claim  in  the  county  court  at 
the  May  term  thereof,  1840,  and  the  complainant  prayed  the 
county  court  for  leave  to  enter  said  complaint  as  of  the  May 
term,  1840,  and  have  a  continuance  entered  to  the  Novem- 
ber term,  1840,  and  for  an  affirmance  of  the  judgment  of  the 
commissioners,  allowing  $696.07,  i^inst  the  defendants, 
with  costs. 

Upon  the  hearing  in  the  county  court,  that  court  found 
the  matters  stated  in  the  complaint  to  be  true ;  but  dismissed 
the  complaint  without  costs  to  either  party. 

The  complainant  excepted  to  the  decision. 

T.  Butchinsan,  for  complainant. 

This  case  probably  presents  a  question  rather  new,  but  one 
which  may  often  occur ;  and  it  seems  important  that  it 
should  be  so  decided  as  to  form  a  rule,  just  and  practicable, 
by  which  like  cases  will  be  governed,  without  that  uncer- 
tainty which  genders  controversy. 

One  result  to  be  thought  of  is  that  the  state  of  things,  here 
presented,  leaves  the  claims  in  favor  of  the  estate  in  statu 
quOy  to  be  sued  and  litigated,  and  liable  to  be  met  with  proof 
of  payment,  or  any  other  defence,  just  as  if  sued  without 
having  been  laid  before  the  commissioners.  This  would  ren- 
der useless  that  provision  of  the  statute  which  requires  the 
commissioners  to  report  what  claims  they  allow,  and  what 
they  disallow,  on  both  sides.    Gomp.  Stat.,  Slade's  Ed.  853. 


276  CASES  IN  THE  SUPREME  COURT 

WfVDfoR,        Furthermore,  this  woold  contrtTene  the  decision  of  this 
^^tSia.^    court,  that  a  sum  allowed  and  returned  by  the  oommission- 

Aiie    a'dm  of  ^*'  ^^^  appearing  on  the  probate  records,  is  as  a  judgment 
Edton,      of  a  court  of  competent  jurisdiction,  and  cannot  be  contrO" 

rietclwr  «t  al.  verted.     fVoodSy  admW,  v.  PMe9  ei  al   4  Vt.  R.  556. 

The  act  of  the  defendants,  in  presenting  their  claim  before 
the  commissioners,  was  the  commencement  of  an  actioo 
which,  by  law,  necessarily  brought  all  mutual  claims  before 
that  board,  constituted  by  statute  the  proper  and  the  only 
forum  to  decide  these  claims,  subject  to  a  rehearing  only  on 
an  appeal  to  the  county  court  in  the  way  pointed  out  by  the 
same  statute ;  and  the  objections  filed  by  the  administrator, 
and  notice  to  these  claimants,  <^rate  as  an  appeal  by  then, 
which  they  must  carry  to  the  county  court,  with  a  deckra* 
tion  upon  their  claim,  which  carries  all  the  mutual  claims  to 
the  county  court ;  and  their  neglecting  thus  to  carry  up  their 
eaae  works  a  forfeiture  of  their  claim,  but  no  forfeiture  of  the 
rights  of  the  administrator ;  and,  as*  we  think,  his  ckiims,  al- 
lowed by  the  commissioners,  cannot  be  oontroTerted  after 
this  failure  to  enter  the  case  in  the  county  court ;  and  the 
administrator  has  no  right  to  neglect  attending  the  county 
court,  supposing  it  possible  that  these  creditors  would  neglect 
to  bring  up  the  case ;  but  he  must,  at  his  peril,  attend  and 
be  in  readiness  to  meet  the  case,  and  defend  against  the 
claim  of  the  creditors,  and  support  his  own  claims,  if  the  case 
is  duly  entered  ;  and  he  is  entitled  to  an  affirmance  of  the 
decision  of  the  commissioners  with  his  cost  of  thus  attending 
the  county  court. 

If  it  were  true,  and  known  to  be  so,  that  the  decision  of 
the  commissioners,  in  circumstances  like  these,  would  estab- 
lish the  claim  of  the  administrator  beyond  controversy  ;  still, 
the  administrator  is  not  obliged  to  run  the  risk  of  the  result 
without  knowing  whether  an  entry  is  made  ot  not;  nor 
ought  he  to  lose  his  cost  of  thus  attending  the  county  court 
to  learn  the  state  of  things,  and  do  what  he  finds  it  his  duty 
to  do. 

We  believe  this  case,  under  the  regulations  of  the  statute^ 
as  nearly  resembles  a  pauper  case  as  any  thing  known  in  our 
laws.  The  or4er  of  removal  is  the  commencement  of  an 
action  by  the  town  making  the  order  against  the  town  to 
wbiich  the  removal  is  to  be  piade.   An  a{»p^  is  takc^  Thie 


OP  THE  STATE  OF  VERMONT.  ^^w7 

does  not  vacate  the  order  of  removal ;  it  only  lays  the  foun-    Wiudsor, 
dation  to  vacate  it  on  a  trial  of  the  appeal.    The  plaintiff      1842!^' 
town  appears  to-  support  their  order,  but,  the  appeal  is  not  Alien  adm   f 
entered.    If  they  might  go  home,  and  consider  their  order  of     Edion, 
removal  safe,  they  are  not  obliged  to  do  so,  but  may,  and  Fletcher  a  al. 
usually  do,  file  their  complaint  and  procure  the  affirmance  of 
the  order,  with  the  cost  of  the  county  court.     Upon  the 
nmikrity  of  the  cases  we  consider  that,  wh*ether  the  decision 
of  the  commissioners,  allowing  our  claim,  under  all  the  cir* 
cnmstances  which  have  occurred,  stands  unimpeached  or  not, 
whether  its  validity  and  permanence  required  an  affirmance 
by  the  county  court  or  not,  we  were  right  in  making  our 
complaint,  and  were  entitled  to  an  affirmance  with  our  costs* 
The  more  I  examine  the  statute  the  more  necessary  it  ap- 
pears that  the  ninety^third  and  ninety-^fourth  sections  of  the 
statute,  pages  353-4,  should  be  construed  as  making  the 
appellant,  and  the  person  whose  claim  is  objected  to,  one 
and  the  same  in  all  stages  after  the  appeal  or  objection  is 
taken.    GwiUim  v.  Holbrooke  1  B.  &  P.  4l0. 


Tracy  it  Converae,  for  defendants. 

The  law  provides  for  appeals  from  probate  courts  and 
flrom  commissioners.  Statute,  Slade's  comp.  p.  353,  <^  93, 
94.  The  appeal  must  be  to  the  *'  next  termy^  and  in  case 
the  appellant  riiall  fail  to  enter  his  appeal,  his  claim  shall  be 
barred.  Woodward  v.  Spear ^  10  Vt.  R.  420.  Love  v.  Eatea 
el  dl.,  6  Do.  286.  So  in  cpise  of  objection  by  the  adminis- 
trator to  the  allowance  of  a  claim  against  the  estate.  The 
daim  thus  objected  to  shaH  be  barred. 

There  is  no  provision  for  entering  the  appeal  at  any  subse- 
quent term,  except  when  the  appellant  is  prevented  from 
'*  taking  or  entering  his  appeal  by  fraady  accident  or  mtS" 
take.    Stat.,  Slade's  comp.  p.  116,  ^  1. 

But  such  is  not  this  petition.  The  court  had  no  power  to 
grant  the  prayer  of  the  petition.  If  they  had  authority  to  do 
any  thing,  it  must  only  be  to  allow  the  whole  case  to  be  en- 
tered on  the  docket,  and  tried  upon  its  merits. 

The  court  had  no  authority  to  award  costs  to  the  com- 
plainant. If  there  is  any  error  in  relation  to  costs  it  consists 
^  in  not  allowing  costs  to  the  defendants. 
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WiiTDfOR,        The  opinion  of  the  court  was  deliTered  by 
1342^^'        Williams,  Cb.  J.— The  defendants,  in  consequence  of  their 

Allen  adm  of '*^'®^^  ^^  enter  and  prosecute  their  claim  against  Edson's 
Edeon,      estate,  in  the  county  court,  in  pursuance  of  the  provisions  of 

Fletcher  it  al,  ^V^  Statute,  are  forever  barred  from  any  recovery  tbereon« 
The  term  of  the  court,  to  which  appeals  from  the  decisions 
of  the  commissioners  on  that  estate  were  to  be  taken,  and  at 
which  the  defendants  should  have  prosecuted  their  claim, 
was  held  in  May,  1840,  and  at  that  term  no  proceedings 
were  had,  either  by  them  or  the  administrator.  But,  at  the 
November  term  of  the  same  court,  the  administrator  present- 
ed his  complaint,  praying  for  an  affirmance  of  the  allowance 
made  by  the  commissioners  in  favor  of  the  estate,  with  costs. 
Whether,  in  any  event,  the  administrator  would  have  been 
entitled  to  such  an  affirmance,  or  what  is  to  be  the  effect  of 
the  proceedings  before  the  commissioners,  and  the  subse- 
quent proceedings  on  the  claims  in  favor  of  the  estate,  we 
are  not  called  upon  to  decide.  If  the  administrator  could^ 
in  any  event,  prevail  on  this  complaint,  it  should  have  been 
preferred  at  the  term  of  the  court  held  in  May.  So  far  as  it 
veas  either  an  appeal  from  the  commissioners,  or  in  the  nature 
of  an  appeal,  it  should  have  been  prosecuted  at  that  term  of 
the  court ;  and  if,  in  consequence  of  the  neglect  of  the  cred- 
itors, the  administrator  could  enter  a  complaint,  either  for 
an  affirmance  of  the  allowance  in  favor  of  the  estate,  or  for 
bis  cost,  it  must  have  been  presented  to  the  court  at  that 
term  of  the  court,  or  the  whole  proceedings  were  discontin- 
ued. The  entry  of  the  complaint  at  the  November  term,  as 
of  the  preceding  ternn,  cannot  preyent  this  consequence* 
The  whole  proceedings  were  discontinued  by  the  failure, 
both  of  the  creditors  and  the  administrator,  to  take  any 
measures  in  relation  to  their  claims  at  the  May  term*  The 
county  court  were,  therefore,  right  in  dismissing  this  com- 
plaint, and  their  judgment  is  affirmed  with  cost. 
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LfiicESTEB  Emebson  and  Wife  v.  the  Town  or  Reading. 

A  land  owner,  through  whose  knd  a  public  road  has  been  laid  ont  by  the 
selectmeD,  cannot  legally  commence  proceedings  before  a  justice  of  the 
peace,  for  the  assessment  and  recovery  of  damages,  under  the  act  relating 
to  highways,  passed  November  t5,  1820,  until  ailer  the  selectmen  shall 
have  left  in  the  town  okrk's  office,  for  record,  their  certificate  that  the 
road  has  been  opened. 

If  such  land  owner  commences  such  proceedings  before  such  certificate  is 
left  in  the  town  clerk's  office  for  record,  and  causes  his  damages  to  be  as- 
sessed, and  the  justice  issues  his  order  therefor,  the  proceedings  are  void, 
although  the  adverse  party  was  duly  notified. 

Tair  was  an  action  of  debt,  in  which  the  ptaintiffs  de- 
clared, in  substance,  that  heretofore,  to  wit,  on  the  22d  day 
of  November,  1835,  the  selectmen  of  the  town  of  Reading 
laid  out  a  road  through  the  plaintiffs'  land  in  said  town  and 
caused  a  survey  thereof  to  be  recorded,  and  afterwards,  to 
wit,  on  the  20th  day  of  May,  1839,  without.tendering  to  the 
plaintifis,  before  opening  said  road,  or  at  any  other  time,  any 
recompense  for  the  damages  sustained  by  the  plaintiffs  in  the 
premises,  opened  said  road  for  pubKc  travel,  and  said  road 
had  ever  since  been  open  and  publicly  travelled ;  that  the 
plaintiffs,  being  dissatisfied  because  no  damages  were  tender** 
ed  or  paid  to  them,  afterwards,  to  wit,  on  the  24th  day  of 
June,  1839,  and  within  sixty  days  after  the  opening  of  said 
road,  by  petition,  in  writing,  made  application  to  Allen  Wait, 
a  justice  of  the  peace  residing  in  Windsor,  a  town  adjoining 
said  Reading,  in  the  same  county,  for  the  appointment  of  a 
committee  to  appraise  the  damages  sustained  by  the  plaintiffs 
in  ccmsequence  of  the  laying  and  opening  said  road  ^  that 
said  justice  thereupon  issued  a  citation  to  the  said  selectmen 
to  appear  before  him  at  M.  MoKenzie's  inn,  in  Windsor  afore- 
sud,  on  the  27th  day  of  July,  1839,  to  agree  upon  a  commit- 
tee to  appraise  said  damages,  which  was  duly  served  upon 
Rufus  Forbush,  one  of  the  selectmen  of  Reading,  and  return- 
ed to  said  justice ;  that  on  the  day  and  year  last  aforesaid, 
at  McKenzie's  inn,  aforesaid,  no  one  of  said  selectmen  ap* 
pearing  before  said  justice,  and  the  parties  not  having  agreed 
in  the  appointment  of  a  committee  to  appraise  said  damages, 
the  said  justice  then  and  there,  agreeably  to  the  statute  in 
such  case  made  and  provided,  appointed  three  judicious  and 
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disinterested  persons,  (naming  them)  freeholders  of  said 
Windsor,  to  appraise  said  damages,  and  issued  a  warrant  to 
them  for  that  purpose  in  due  form  of  law,  directing  them  to 
return  said  warrant  and  make  a  report  of  their  doings  in  the 
premises  to  said  justice  on  the  16th  day  of  September,  1839 ; 
that  said  committee,  having  been  duly  sworn  to  the  faithful 
peformance  of  the  duties  assigned  them,  and  having  given 
four  days  notice  to  said  selectmen  of  the  time  when  they 
would  attend  to  the  business  assigned  them,  did  view  the 
premises  and  appraised  the  damages  sustained  by  the  plain- 
tiffs, by  reason  of  the  laying  and  opening  said  road,  at  thirty 
dollars,  and  afterwards,  on  said  16th  day  of  September,  1839, 
returned  said  warrant  and  made  a  report  of  tlieir  doings  to 
said  justice,  and  no  sufficient  cause  being  shown  to  the  con- 
traiy,  the  said  justice  then  and  there  established  said  reCum 
and  made  and  subscribed  his  order  in  writing,  of  that  date, 
directing  said  selectmen  to  pay  to  the  plaintiffs,  out  of  the 
treasury  of  said  town  of  Reading,  on  demand,  the  said  smn 
of  thirty  dollars  as  damages  and  the  further  sum  of  thirteen 
dollars  and  fifty-one  cents  costs ;  that,  on  the  tenth  day  of 
October,  1839,  at  said  Reading,  the  plaintiffs  presented  said 
order  to  said  selectmen  for  payment,  but  said  seteeUnen-  neg- 
lected and  refused  to  pay  the  same,  whereby  an  action  had 
accrued,  &c. 

The  defendants  pleaded  that  said  road  had  not  been  open- 
ed  by  the  selectmen,  &c.,  and  issue  was  joined  to  the  court. 

On  the  trial,  in  the  county  court,  the  following  iacts  were 
proved. 

The  road  in  question  was  made  in  the  years  1887  and 
1888.  It  was  travelled  in  the  winter  of  1837--8,  and  in  the 
winter  of  1838-9,  but  closed  in  the  summer  of  1838.  In  the 
spring  of  1839,  the  road  was  continued  to  be  used,  and  was 
specified  in  the  rate  bill  of  the  highway  surveyor  of  the  dkh 
trict  in  which  it  lies,  as  one  of  the  roads  to  be  worked  upon. 
The  road  was  fenced,  on  both  sides,  and  worked  by  the  sor* 
veyor  that  year ;  but  no  certificate  of  the  opening  of  the  road 
by  the  selectmen  was  left  with  the  town  clerk  for  record  un- 
til after  the  commencement  of  the  proceedings  by  the  plaiB- 
tifis,  described  in  their  declaration.  The  proceedings  before 
the  justice  were  conceded  to  have  been  as  described  in  the 
declaration. 
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Upon  these  facts  the  teunly  court  rendered  judgment  for 
the  plaintii&y  and  the  defendants  excepted* 

S.  Fullam,  Jan.,  for  defendants. 

This  case  presents  the  following  question :  Could  any  per- 
son, under  the  old  statute,  (Slade's  Comp.)  commence  pro- 
ceedings to  obtain  damages  for  laying  a  road  over  his  land, 
before  such  road  was  opened  by  leaving  a  certificate  in  the 
town  clerk's  office  ?  We  think  he  could  not.  See  Stat., 
Slade's  Comp.  427,  sec.  1,  chap.  53  ;  do.  441,  no.  10,  sec. 
1  and  2.  Patchin  v.  DoolUtle  et  al.,  3  Vt.  R.  451.  Patchin 
V.  Morrison,  do.  590.     Warren  v.  Bunnell^  1 1  Vt  R.  600. 

The  road  should  be  made  before  the  certificate  is  lodged 
in  the  town  clerk's  office.  Patchin  v.  Doolittle,  above  cited. 

The  certificate  is  the  only  proper  evidence  of  the  opening 
of  the  road.     Patchin  v.  Morrison,  3  Vt.  R.  593. 

The  owner  of  the  land  has  a  right  to  keep  up  his  fences 
until  a  certificate  is  lodged  in  the  town  clerk's  office,  and  any 
person  is  a  trespasser  who  takes  them  down,  except  for  the 
purposes  of  building  the  road.  Patchin  v.  Morrison,  above 
cited.  Patchin  v.  Doolittky  above  cited.  Warren  v.  £un« 
fwM,  1 1  Vt.  R.  600. 

Our  statute  gives  to  the  owners  of  land,  over  which  a  road 
is  laid,  damages  only  when  the  road  is  opened  in  the  manner 
above  described.     Warren  v.  Bunnell,  above  cited. 
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C.  Coolidge,  for  plaintiffs* 

1.  If  a  road  be  made,  opened  in  fact  for  public  travel^ 
fenced  and  separated  as  a  highway,  put  in  charge  of  a  sur* 
veyor  and  wrought  or  repaired  by  him,  under  direetioo  and 
warrant,  and  be  publicly  travelled,  the  whole  eonslitotea  a 
complete  appropriation,  acceptance  and  recognition  of  the 
road.  In  such  a  case,  the  owner  of  the  land  may  demand 
bis  damages  and  pursue  for  them  at  law,  notwithstanding  a 
certificate  of  opening  is  not  recorded,  and  notwithstanding, 
too,  he  iviight,  at  thq  same  time,  bar  the  way  for  want  of 
such  records. 

2.  The  case  is  res  adjudicaia.  The  judgment  of  the 
justice  18  conclusive* 


Vol.  ziv.  w.  r*  iv. 
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The  opinion  of  the  court  was  delivered  by 
RoTCE,  J. — ^Tbe  bill  of  exceptions  presents  two  questions 
for  the  consideration  of  this  court.  1.  Whether  proceed- 
ings for  the  assessment  and  recovery  of  damages  could  legal- 
ly be  taken,  before  the  selectmen  had  lodged  for  record,  in 
the  town  clerk's  office,  their  certificate  that  the  road  was 
opened  ;  2.  whether  the  rights  of  these  parties  are  concluded 
by  the  proceedings  which  were  had,  and  the  final  order  of 
payment  made  by  the  justice,  inasmuch  as  they  have  never 
been  set  aside  or  vacated. 

The  cases  of  Patchin  v.  Morrison^  3  Vt.  R.  590,  and 
Warren  v.  Bunnell,  11  Vt.  R.  600,  have  fully  determined, 
that  the  lodging  the  certificate  is  an  act  essential  to  consum- 
mate the  opening  of  the  road,  at  least  so  far  as  the  land- 
owner is  concerned.  In  both  these  cases  it  was  decided, 
that,  until  the  certificate  was  lodged  for  record,  the  owner  of 
the  land  might  lawfully  fence  in  the  road,  and  support  tres- 
pass for  an  entry  upon  the  land,  for  any  purpose  but  that  of 
making  the  road.  And  it  would  be  unreasonable  to  indulge 
him  with  an  option  to  treat  the  road  as  opened  before  the 
certificate  is  lodged,  when  no  one  else  can  have  that  option 
against  him.  And  although  the  statute  has  inflicted  no  pen- 
alty upon  the  selectmen  for  neglecting  to  lodge  their  certi- 
ficate for  record,  yet  the  landowner  may  generally  coerce- 
them  to  a  compliance  with  the  statute,  by  interdicting  the 
use  of  the  road.  Should  this  fail,  they  would  doubtless 
subject  themselves  to  punishment,  at  common  law,  for  wilfully 
disregarding  an  official  duty.  It  is  of  no  importance  whether 
we  treat  this  act  of  the  sdectmen  as  only  admissible  evi- 
ience^  lagainst  the  landowner,  that  the  road  is  opened,  as  it 
seems  to  have  been  viewed  in  the  former  oase,  above  cited, 
or  as  a  legal  requisite  in  the  adt  of  opening  the  road,  as  it 
was  evidently  regarded  in  the  latter  ease.  The  statute  tias 
fijced  the  period  of  sixty  days  next  after  the  road  is  opened, 
as  the  time  in  which  the  owner  of  the  land  is  authorized  to 
resort  to  the  measures  pointed  out  for  enforcing  payment  of 
his  damages.  And  hence  it  was  well  remariLod  by  GdQamer, 
J.,  in  the  case  last  cited,  that  ^  our  statute  gives  to  the  owners 

*  of  land  over  which  a  road  is  laid,  damages,  only  when  the 

*  road  is  opened  in  the  manner  above  described.'     Now  the 
present  case  expressly  finds,  that  when  the  proceedings  of 
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these  plaintiffs  were  infltituted,  no  such  certificate  had  beea 
kidged  for  record.  It  might,  therefore,  result  that  at  tiiat 
time  the  right  to  damages  had  not  become  perfected,  and  the 
proceedings  were  prenrnturely  commenced. 

It  stiould  be  remarked y  in  reference  to  the  second  question^ 
that  the  defendants,  though  seasonably  notified,  do  not  ap* 
pear  to  have  attended  at  any  stage  of  these  proceedings,  or 
in  any  manner  to  have  assented  thereto.  Neither  had  the 
magistmte  or  coranuttea  any  general  and  abiding  jurisdiction 
of  such  a  subject  matter.  The  powers  which  they  eierdsed 
are  conferred  only  in  a  given  ease,  and  within  a  given  period 
of  time ;  and,  though  partaking  in  some  measure  of  a  judicial 
character,  they  are  altogeth^  out  of  the  course  of  commoo 
law.  And  according  to  the  genemi  principle  which  governs 
the  eieroise  of  special  and  extraordinary  powers  under  a 
statute,  the  proceeding  is  deemed  to  be  authorised  in  the 
particular  case  contemplated  and  described  by  the  statute, 
but  unauthorized,  apd  therefore  void,  in  all  other  cases.  This 
lihort  view  of  the  subject  is  sufficient  to  dispose  of  this 
branch  of  the  case.  If  the  right  to  damages  had  not  ac- 
crued, nor  the  event  happened  which  alone  could  justify  a 
resort  to  the  proceedings  in  question,  they  can  be  of  no  avail 
as  the  basis  of  the  present  action. 

JudgBient  of  county  court  reversed. 
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Joseph  B.  Danforth  v.  Gilbert  A.  Grant. 


Although  ft  postmaster,  who  raceives  a  letter,  containing  money,  which 
is  lost  through  his  want  of  ordinary  care,  is  liable  to  a  special  action  on 
the  case,  for  such  neglect,  he  is  not  liable  to  an  action  for  money  had 
and  received,  unless  he  put  the  money  to  his  own  use. 

Assumpsit    for   money    had    and   received.     Plea,  turn 

MSumPfSi^. 

On  the  trial  in  the  county  court  the  plaintiff  gave  evidence 
tending  to  prove  that  the  defendant  was  postmaster  9^ 
Woodstock,  anditbe  plaintiff  was  postmaster  at  Burmrd,  no 
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postoffice  tntenreDing ;  that,  by  direction  of  the  plaintiffi 
the  officers  of  Woodstock  bank  inclosed  fifty-eight  doUara 
'of  the  bills  of  said  bank  in  a  letter,  sealed  and  directed  to 
the  plainfiff,  and  delivered  the  same  to  the  defendant  in  the 
post  office  at  Woodstock,  to  put  into  and  send  by  mail  to 
the  plaintiff  at  Barnard,  but  that  said  letter  had  never  arrived 
at  the  post  office  in  Barnard,  and  never  came  to  the  plaintiff. 

The  defendant  introduced  evidence  tending  to  show  that 
said  letter  was  never  delivered  to  him.  He  also  gave  in  evi- 
dence the  laws  and  regulations  of  the  post  offices,  and  also 
showed  that  on  the  same  day  and  hour  the  mail  from  Wood- 
stock to  Barnard  is  made  up  and  sent  off,  five  or  six  other 
mails  are  made  up  and  sent  from  the  Woodstock  post  office. 

The  plaintiff  requested  the  court  to  charge  the  jury  that 
if  the  jury  find  the  letter  containing  the  money  was  delivered 
to  the  defendant  the  plaintiff  was  entitled  to  recover,  unless 
the  defendant  proved  what  became  of  it,  or  showed  that  it 
was  sent  by  'the  mail  to  Barnard. 

The  court  charged  the  jury  that  proving  merely  that  the 
letter  containing  the  money  was  delivered  to  the  defendant, 
was  not  sufficient  to  entitle  the  plaintiff  to  recover.  It  must 
appear  that  the  money  actually  came  to  defendant's  use 
or  was  by  him  retained  for  his  own  use.  If  the  jury  were 
convinced  that  the  letter  was  received  by  the  defendant  and 
was  by  him  neglected  to  be  mailed,  but  was  kept  and  retained 
by  him,  then  the  plaintiff  was  entitled  to  recover.  But  if  the 
jury  find  the  letter,  containing  the  money,  was  not  delivered 
to  the  defendant,  or  if  it  was  delivered  to  him  and  was  by 
him  mailed  to  Barnard,  or  was  by  mistake  directed  to  a  differ- 
ent place,  or  put  into  a  wrong  mail,  and  so  lost,  then  the 
plaintiff  was  not  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  defendant,  and  the 
plaintiff  excepted  to  the  charge  of  the  court. 


Tracy  fy  Converse,  for  plaintiff. 

If  the  plaintiff  has  any  right  of  action  against  defendant, 
this  is  the  proper  form  of  action. 

When  money  is  delivered  to  a  person  for  any  particular 
object,  it  is  reasonable  that  that  person  should,  in  some  way, 
account  for  it» 
.  If  the  money  had  been  thus  delivered  to  a  private  peiton, 
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that  penoD  would  have  been  obliged  to  account  for  it»  and 
that,  too,  although  he  was  to  receive  no  oompenfiation  for  his 
care  of  it.  And  will  a  public  officer  be  holden  to  a  less  rigid 
account,  when  he  is  under  oath  faithfully  to  perform  such 
service  and  is  liberally  paid  for  it  ?  See  post  office  r^ula- 
tionSy  p.  3S  and  39*  It  would  be  no  unreasonable  require* 
ment  to  ask  at  the  hands  of  the  defendant  to  account  for  the 
package  of  money.  If  he  did  his  duty  iiythe  matter,  his  re- 
cords would  furnish  proofs  which  would  have  been,  at  least, 
sufficient  prima  facie  evidence  of  his  having  transmitted  it 
by  mail. 

The  chacge  of  the  county  court  required  of  the  plaintiff  to 
prove  that  defendant  actually  broke  open  the  letter  and  took  the 
money  and  put  it  ^  to  hia  own  use,  and  that  by  the  testimony 
of  witnesses  who  saw  it  done,  or  what  was  tantamount  to  it; 
but  would  not  allow  the  jury  to  consider  the  fact  of  defendant's 
having  received  the  package  containing  the  money,  and  never 
accounting  for  it  or  attempting  to  account  for  it,a8  any  evidence 
from  which  such  a  conclusion  could  be  drawn.  The  plain- 
tiff must  prove  that  defendant  <  retained^  the  money  and  that 
it  came  to  his  ^ii8e.'  If  then  the  defendant  had  given  it 
away  or  burnt  it  up,  he  would  not  be  liable.  Simply  reiwuh 
.tfig  it  is  not  enough ;  it  must  come  to  defendant  <  use.*  Ne- 
glecting to  mail  it,  would  not  make  him  liable,  unless 'he 
kept  and  retained  it^*  and  this  affirmatively  and  directly 
proved  by  the  plaintiff. 

If,  then,  he  neglected  to  mail  it,  and  through  accident  or 
design  it  was  thrown  with  rubbish  and  lost,  he  was  not  liable* 
We  contend,  that  if  defendant  put  the  money  into  the  wrong 
mail,  and  it  was  lost,  he  is  responsible  for  it.  It  was  abreaph 
of  duty  for  which  he  should  be  responsible ;  and  though  it 
be  by  mistake,  he  should  not  be  excused^  as  others  should 
not  suffer  for  his  mistakes. 

Where  goods  are  delivered  to  a  wrong  person  through  mi»* 
take  trover  likes.     1  Sw.  Dig.  536-7. 

No  other  rule  than  that  contended  for  by  plaintiff^  as 
appears  to  us,  would  insure  a  faithful  performance  of  official 
duty,  and  nothing  short  of  that  would  secure  the  rights  of  the 
puUic.    3  B.  &  A.  70S.  Com.  Dig.  vol.  7,  title,  trover. 
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A.  Aikena  and  Edwin  Huichinsonf  for  defendant. 

1.  The  plaintiff  was  not  entitled,  by  law,  to  the  chaige 
requested.  It  is  an  assumpsion,  that  a  post  master  is,  bf 
law,  a  ijoarantor,  prima  facie,  that  every  letter,  entered  in 
his  office,  shall  arrive  at  the  place  of  its  ultimate  destination, 
nnle$8  he  can  trace  its  non-arrival,  or  non-delivery  there,  to 
the  fault  of  some  other  person.  It  assumes  that  every  post 
master,  in  whose  office  a  letter  is  deposited  to  be  sent  by 
mail,  in  case  of  its  non-delivery  at  the  place  of  destination,  is 
guilty  of  a  crime  (the  stealing  of  the  letter  or  package,)  and 
leaves  him  to  the  ^  mercy  of  accident'  to  prove  his  innocence 
if  he  can.  This  is  contrary  to  the  first  principles  of  natural 
justice  and  of  law,  which  are,  that  every  man  shall  be  holden 
innocent  till  he  is  proved  guilty,  and  that  a  public  officer  is 
presumed  to  have  done  his  duty,  till  the  contrary  is  made  to 
appear. 

And  the  form  of  the  action  makes  no  difference,  for  the 
assumpsit,  in  such  case,  can  be  founded  upon  nothing  other 
than  an  implication  that  the  postmaster  has  criminally  pur- 
loined  the  money  sought  to  be  recovered,  from  the  letter  in 
which  it  was  inclosed  ;  the  plaintiff  assuming,  asfaxi,  that 
the  crime  has  been  committed,  and  waiving  the  tort. 

Precedents  and  authorities  are  unnecessary  to  demolish  an 
assumption  so  impracticable  and  absurd. 

2.  The  chai^  of  the  judge  to  the  jury  gives  the  true  rule 
of  law. 

From  the  tendency  of  the  various  proofs  on  the  trial,  the 
jury  might  well  have  found  that  the  letter  was  delivered,  or 
that  4t^ was  never  delivered,  to  the  defendant,  or  at  his  office  ; 
€nr,  IF  delivered,  that  it  was  retained  by  him,  or,  that  it  was 
mailed  to  Barnard  and  there  lost,  ok*  that  it  was  accidentally 
misdirected  or  deposited  in  a  wrong  mail,  and  so  lost ; — and 
so  the  money  never  coming  to  his  hands — according  to  the 
preponderance  x>f  the  proofs. 

1.  They  did  not  find  that  the  letter  was  received  and  re- 
Unned  by  the  defendant,  for,  if  they  had  so  found,  their 
verdict,  under  the  charge,  would  have  been  for  -the  plaintiffl 

2.  T^y  must  have  found,  therefore,  that  the  letter  was 
never  delivered  to  the  defendant  or  at  his  offiee---or,  that  it 
was  mailed  to  Barnard  and  there  lost — or,  that  it  was  mis- 
sent  to  some  other  office,  or  by  a  wrong  mail^  and  so  lost — 
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In  either  of  which  powible  events^  the  numey  mver  came  to 
the  hande  or  uee  qf  the  dtfendant. 

And  the  plaintiff  was  not  entitled,  to  recoyer,  tbereferei 
in  this  form  of  action,  upon  any  possible  finding  of  the  jurji 
upon  the  preponderance  of  the  proof  submitted  to, them. 

The  chaige  of  the  judge,  was,  therefore,  in  strict  accord* 
ance  with  the  wett  settled  principles  of  the  law.  Chitty  on 
Con.  476,  et  seq.    5  GreenL  R.  319. 

3.  If  the  jary  could  have  believed,  from  the  facts  found« 
that  the  letter  was  misdirected,  or  missefit  through  the  culpa^^ 
ble  negligence,  or  carelessness,  of  the  defendant — ^thc  cbargO) 
in  thie  ocfum,  could  not  legally  have  been  other  than  what 
it  vras. 

If  such  were  the  facts,  the  plaintiff's  remedy  was  by  action 
CD  the  case  to  recover  his  oonsei|uential  damages — ^in  which 
the  issue  would  have  been,  not  upon  a  promise  of  the  de« 
fendant  to  pay  money ;  but  upon  his  giisl^  or  innocence  of  a 
charge  of  neglect  of  official  duty  resulting  in  an  injury  to  Iha 
plaintiff. 

When  the  plaintiff  shall  have  brought  such  a  case  to  the 
consideration  of  the  court  by  his  plea  and  sustained  it  by 
his  proofs,  he  may  ask  for  a  chaige  applicable  to  it,  but  not 
till  then ;  for,  the  chaise,  to  be  legal,  must  be  one  which 
will  enable  and  require  of  the  jury  to  return  a  verdict  not 
only  secundum  probata f  but,  secundum  allegata  also.  Vide 
Ainslie  v.  WUson,  7  Cowen's  R.  662. 
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The  opinion  of  dke  court  was  delivered  by 

RsDrraLT),  J. — Althongh  it  be  tnie  that  the  defendant, 
as  postmaster  at  Woodstock,  is  liable,  Vke  other  bailees  for 
hire,  for  any  loss,  happening  through  his  want  of  reasonable 
care  and  diligence,  or  in  other  words,  for  ordinary  neglect, 
no  recovery  for  any  n^lect,  hoimver  gross,  can  be  had  in 
this  form  of  action.  He  is  here  sued  for  money  had  and 
received.  He  must  therefore  have  appropriated  the  money 
in  some  way,  as  men  use  their  own  money.  It  is  not  enough, 
in  this  form  of  action,  that  he  put  ti^  letter  cavelessl^y  into 
the  wrong  mail,  or  left  it  exposed  m  his  office,  whcve  'Some 
one  purloined  it,  without  his  acquiesence.  For  if  the  letter 
were,  through  his  neglect,  lost  or  destroyed,  or  in  any  other 
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way,  failed  of  reachingits  proper  destination,  defendant  would 
only  be  liable  to  a  special  action  on  the  case  for  sach  n^ect 
We  think,  therefore,  that  the  charge  of  the  court  below, 
to  the  jury,  was  correct.  The  jury  were  told,  *  that  proving, 
^merely,  that  the  letter  containing  the  money  was  delivered 
'  to  the  defendant,  was  not  sufficient  to  entitle  the  plaintiff 
'  to  recover.  It  must  appear  that  the  money  actually  came 
'  to  his  use.'  This  charge  is  further  explained,  but  not  sub- 
stantially varied.  It  is  not  to  be  inferred,  from  the  chaige, 
that  the  money  coming  to  defendants  use,  necessarily  implies, 
some  beneficial  use^  but  only  that  it  was  put  to  his  use,  as 
if  it  were  his  own.  If  he  gave  it  away,  or  destroyed  it,  or 
broke  open  the  letter  and  put  the  money  into  his  pocket 
book,  he  would  be  liable,  equally  as  ,if  he  paid  it  out  for 
necessaries,  or  in  payment  of  a  just  debt,  but  not  merely  from 
having  missent  the  letter,  or  carelessly  failed  to  send  it  at 
all.  The  charge  was  explicit,  and  Fiable  to  no  miscoustnic^ 
tion. 

Judgment  affirmed. 


Sahubl  Blodoet  v.  Town  of  Rotalton. 

A  certificate  of  the  Belectmen,  lodged  with  the  town  clerk  for  record,  is 
the  legitimate  evidence  that  a  road  has  been  opened  and  devoted  to  pub- 
lic use. 

Towns  are  liable  for  damage*  occasioned  by  the  insufficiency  of  any  high- 
way which  they  adopt,  either  by  leaving  it  open  for  travel  and  shutting 
up  other  highways,  or  by  setting  it  in  the  rate  bill  of  the  highway  sur- 
veyor. 

An  indictment  against  a  town  for  not  repairing  a  highway,  and  a  conviction 

-   thereon,  is  evidence  that  such  highway  has  been  adopted  by  the  town. 

If  such  highway  is  insufficient,  the  town  is  responsible  to  indtviduak 
who  may  thereby  sustain  damages. 

What  constitutes  an  opening  of  a  highway  is  a  question  of  law,  and  it  is 
error  in  the  court  to  leave  that  question  to  the  jury  to  determine,  without 
instructing  them  as  to  the  law.  

The  consent  of  the  selectmen  that  a  person  may  tnvel  on  any  road,  or 
their  knowledge  that  the  traveller  supposes  it  to  be  a  paUic  highway, 
does  not  render  « town  liable  for  injuries  ha|>pening  thereon,  unless  they 
have  done  some  act  recognizing  it  as  a  public  highway. 

Trespass  on  the  case,  under  the  statute,  to  recover  dam- 
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ages  for  injories  to  the  plaintiff's  horses  and  caniages>  which 
happened  in  consequence  of  the  insufficiency  or  want  of 
repair  of  a  certain  road  in  Royalton.  Plea,  not  guilty,  and 
trial  by  jury. 

On  the  trial  in  the  county  court,  the  plaintiff,  to  show 
that  the  road  in  question  was  an  open,  public  highway  which 
the  town^of  Royalton  were  bound  to  keep  in  repair,  and  that 
he  had  sustained  damages  from  its  being  out  of  repair,  in- 
troduced the  following  testimony  : 

1.  A  copy  of  a  record  of  the  supreme  court  in  Orange 
county,  showing  a  petition  for  a  road,  the  appointment  of 
commisnoners  to  lay  such  road,  the  laying  of  the  road  by 
such  commissioners,  &c.,  but  this  copy  was  not  certified  to 
be  a  true  copy  of  record  by  the  clerk  of  said  court,  nor  by 
any  judge  thereof,  but  was  certified  by  the  clerk  of  the 
county  court,  who,  by  statute,  is  also  clerk  of  the.  supreme 
court. 

2.  Copies  of  the  records  of  town  meetings  of  the  town  of 
Royalton,  legally  warned,  held  on  the  17th  of  May,  1836, 
and  on  the  9th  day  of  July,  1836,  relating  to  said  road, 
showing  that  the  town  appointed  a  committee  to  receive  bids 
or  proposals  for  making  the  road,  and  to  contract  therefor 
and  to  accept  the  road  if  made  agreeably  to  such  contracts 
as  they  might  make  ;  that,  after  bids  were  made  for  making 
the  road,  the  town  voted  to  accept  such  bids. 

3.  Parol  testimony,  tending  to  show  that  the  town  had 
repaired  the  road  in  1838  and  1839 ;  that,  in  the  fall  of 
1837,  after  the  road  had  been  accepted  by  the  committee 
appointed  by  the  town,  the  fences  were  removed  so  that  the 
road  could  be  used  as  a  public  road,  and  that  it  had  been  so 
used  and  travjellcd  4ipon  ever  since  November,  1837  ;  that, 
in  May,  1338,  an  old  road,  for  which  the  road  in  question 
was  substituted,  was  feqced  up ;  but  it  did  not  appear  to 
have  been  done  by  any  authorized  agent  of  the  town,  nor 
that  such  agent  opened^  the  new  road. 

4.  Parol  testimony  tending  to  show  that,  at  the  May  term 
of  Windsor  county  court,  1838,  an  indictment  was  found 
against  the  town  of  Royalton,  relating  to  the  road  in  ques- 
tion, and  a  fine  imposed  by  the  court,  and  an  agent  appointed 
by  said  court  to  expend  the  fine,  who  afterwards  did  expend 
it  in  repairing  said  road.     This  testimony  was  admitted  after 

Vol.  XIV.  w.  r.  iv.  37 


WlRDSOR, 

Fehntary^ 
1842. 

BlodgetC 

V. 
Town  of 
RoyaltoR. 


290 


CASES  IN  THE  SUPREBfE  COURT 


WiiTDsoR.   proof  had  been  introduced  showing  that  search  had  been 
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made  in  the  office  of  the  clerk  of  said  county  court  for 
said  indictment  and  the  records  and  proceedings  thereon, 
and  that  the  indictment  could  not  be  found,  nor  any  record 
thereof,  excepting  the  clerk's  minutes  on  the  docket  of  May 
term,  1838,  showing  the  entry  of  an  indictment,  a  continu- 
ance, and  the  assessment  of  a  fine  of  $200,  at  the  Noyem- 
ber  term,  1838,  and  the  appointment  of  an  agent  to  expend 
the  fine  upon  said  road. 

5.  Parol  testimony,  tending  to  show  that  the  committee, 
appointed  by  the  town  to  contract  for  making  said  road  and 
to  accept  it,  when  completed,  procured  the  road  to  be  made 
and  accepted  it,  in  November,  1837,  soon  after  its  comple- 
tion, and  that  the  plaintiff  sustained  damages  from,  its  insuf- 
ficiency and  want  of  repair  in  December,  1837,  and  in  the 
spring  of  1 838. 

It  was  admitted  that  no  certificate,  from  the  selectmen,  of 
the  opening  of  said  road  was  ever  left  in  the  town  clerk's 
office,  in  Royalton,  for  record. 

The  defendants  objected  to  all  the  testimony  thus  offered, 
but  the  county  court  overruled  the  objections,  admitted  the 
testimony,  and  instructed  the  jury  '  that  if  they  found  from 

*  the  evidence  that  the  plaintiff  had  suffered  damage  as  al- 
^  leged  in  his  declaration,  in  consequence  of  the  insufficiency 

*  or  want  of  repair  of  said  road,  after  it  had  in  fact  been 
^  opened  and  travelled  as  a  public  highway,  with  the  knowl- 
^  edge  and  consent  of  the  selectmen  of  Royalton,  they  were 
^  at  liberty  to  find  for  tlie  plaintiff  to  recover  such  sum  as 
^  would  be  sufficient  to  make  good  the  damage  thus  sustain- 
'  ed.'  The  jury  returned  a  verdict  for  the  plaintiff,  and  the 
defendants  excepted. 


T.  Hutchinson,  for  defendants. 

1 .  The  admission  of  the  copy  of  the  record  of  the  pro- 
ceedings in  the  supreme  court  in  Orange  county,  the  copy 
not  being  certified  as  the  law  requires,  was  clearly  erroneous. 

2.  No  certificate  from  the  selectmen  of  the  opening  of  the 
road  was  ever  left  for  record  in  the  town  clerk's  office  in 
Royalton. 

Until  this  was  done,  though  the  town  might  be  liable  for 
not  making  and  opening  the  road  by  the  time  required  by 
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the  order  of  court,  they  never,  till  then,  could  be  made  liable 
to  keep  it  in  repair  as  a  public  highway,  nor  be  liable  to  pay 
damage  for  its  not  being  in  repair. 

3.  The  raising  of  money  to  build  the  road,  and  the  con- 
tract for  making  it,  should  and  must  precede  the  opening. 
And  the  acceptance  of  the  road  by  the  agents  of  the  town, 
as-a  fulfilment  of  the  contract  for  making,  does  not  make  it 
an  open  public  road.  The  selectmen  might  see  that  it  was 
not  sufficiently  made  for  travel,  and,  for  that  reason,  refuse 
to  open  it  and  lodge  their  certificate  for  record ;  and  the 
very  injury  the  plaintiff  complains  of  furnishes  proof  that  the 
selectmen  had  good  reason  not  to  open  the  road.  And  the 
case  does  not  show,  nor  is  it  pretended,  that  the  selectmen 
had  any  thing  to  do  with  taking  away  the  fences  from  the 
new  road,  or  putting  them  up  on  the  old  road.  All  must  be 
presumed  to  have  been  done  by  travellers,  impatient  to  avoid 
the  old  road,  and  by  the  owners  of  the  farms  on  the  old  road. 
To  the  second  and  third  points^  we  cite  Ptxtchin  v.  Doolittle 
etal.yS  Vt.  R.  457.     Patchin  v.  Morrison,  do.  590. 

4.  Proof  of  the  indictment  and  the  assessment  and  collec-^ 
tion  of  a  fine,  whether  with  or  without  the  record,  was  clear- 
ly inadmissible.  It  may  have  been  an  indictment  for  not 
making  and  opening  the  road.  It  surely  furnished  no  evi- 
dence against  the  town  till  the  time  of  judgment ;  and  this 
was  long  after  the  injury  complained  of  was  sustained.  The 
labor  done  by  the  town,  and  admitted  to  show  the  road  an 
open  road,  was  all  after  the  injury  complained  of. 

5.  The  charge  is  wholly  incorrect.  It  treats  all  the  evi- 
dence admitted  as  being  proper,  and  treats  the  knowledge 
and  consent  of  the  selectmen  (of  which  there  was  no  proof) 
as  tantamount  to  lodging  a  certificate  that  the  road  was 
open. 

The  selectmen  could  not  bind  the  town  by  their  consent 
that  the  road  might  be  travelled  upon,  unless  that  consent 
was  made  manifest  in  the  way  pointed  out  by  law  ;  that  is, 
by  making,  signing,  and  lodging  for  record,  a  certificate  of 
its  being  open  for  travel. 


Windsor, 

February^ 

1842. 

Blodgett 

V. 

Town  of 
Roy   Uon. 


Tracy  tf  Converse,  for  plaintifT. 

The  statute  provides  that  the  several  towns  shall  be  liable 
to  pay  <  all  special  damages  that  shall  happen  to  any  person, 
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'  dLc.  by  means  of  any  insufficiency  or  want  of  repairs  of  any 
^  highway  or  public  bridge  in  their  respective  towns.'  Stat- 
ute, Slade's  Comp.,  p.  432,  ^  13.  • 

Was  the  highway  named  in  the  declaration  of  the-  plaintiff 
such  a  highway,  unless  the  selectmen  of  the  town  had,  be- 
fore the  injury  received,  caused  a  certificate  to  be.  recorded 
in  the  clerk's  office  of  Royalton,  that  the  highway  was  open 
to  public  travel  ?  If  the  record  of  such  certificate  was  indis- 
pensable to  the  road  becoming  such  highway,  then  it  is  con- 
ceded the  testimony  in  the  court  below  was  improperly 
admitted. 

The  statute  provides,  '  that  when  the  selectmen  of  any 
^  town  shall  open  any  road,  <&c.,  they  shall  cause  a  certificate 

*  thereof  to  be  forthwUh  recorded  in  the  town  clerk's  office, 
^  in  such  town,  and  the  day  on  which  such  certificate  is  re- 

*  corded  shall  be  taken  and  deemed  to  be  the  time  of  open- 
'  iog  said  road.'     Statute,  Slade's  Ed.,  p.  443,  <^  2. 

As  applicable  to  this  case,  we  contend  that  the  above  sec^ 
tion  of  the  statute  is  directory  merely.  There  are  no  nega- 
tive words — no  provision  that  the  road  shall  not  be  deemed 
a  public  highway,  or  that  the  towns  shall  not  be  responsible  for 
the  sufficiency  of  such  roads  till  such  record  is  made.  Neither 
is  there  any  mode  provided  for  enforcing  that  duty  of  the 
selectmen,  nor  any  penalty  or  forfeiture  for  the  neglect  by 
them  of  that  duty. 

To  give  to  that  statute  any  other  effect,  so  far  as  relates 
to  this  and  similar  cases,  appears  to  us  to  be  extraordinary. 
It  would  directly  contravene  that  well  known  moral  as  well 
as  legal  maxim,  ^  that  no  one  shall  be  permitted  to  take  ad- 
'  vantage  of  his  own  wrong  J  It  would  be  saying  .to  towns, 
if  you,  by  your  officers,  cause  a  proper  certificate  to  be  re- 
corded, you  shall  be  responsible  for  the  sufficiency  of  such 
roads ;  but  if  you  disregard  and  neglect  your  duty,  you  shall 
be  exempt  from  responsibility.  It  would  establish  the  prin- 
ciple, alik^  abhorrent  to  reason  and  common  honesty,  that 
he  who  obeys  the  law  shall  be  liable  to  be  punished,  but  he 
who  violates  the  law  shall  escape  with  impuniiy. 

We  think  the  principle  we  contend  for  in  the  construction 
and  effect  of  the  above  statute  is  fully  sustained  by  analagous 
cases.  Eastman  v.  Curtis,  4  Vt.  R.  616.  Dow  v.  Smith, 
6  Do.  519.     Waters  v.  Davis,  4  Do.  601. 
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We  know  of  no  adjudged  case  favoriDg  the  construction 
contended  for  by  the  defendants.  What  was  said  by  the 
court  in  the  case^of  Pat^hin  v.  Morrison^  3  Vt.  R.  590,  and 
in  the  case  of  Warren  v.  Bunnell^  1 1  Do.  600,  must  be  con- 
sidered with  reference  to  the  question  then  under  considera- 
tion, and  can  have  but  extremely  slig^ht,  if  any,  analogy  to 
the  present  case.  The  question  in  those  cases  was  simply 
whether  the  owner  of  the  land,  through  which  a  road  is  laid, 
has  a  right  to  keep  his  fields  enclosed  till  the  selectmen  cause 
a  certificate  of  opening  the  road  to  be  recorded,  and  it  was 
decided  that  he  had. 

If  ,we  are  right  in  saying  that  the  record  of  the  selectmen's 
certificate  was  not  indispensable  to  the  liability  of  the  town, 
for  the  insufiiciency  of  the  road,  then  was  improper  testi- 
mony admitted  ? 

The  first  objection  is  to  the  authentication  of  the  record 
from  Orange  county.  This,  we  say,  was  properly  authenti- 
cated. 

By  the  statute,  *  each  county  clerk  shall  be,  by  virtue  of 
<  his  ^ce,  clerk  of  the  supreme  court.'  Rev.  Stat.,  p.  79, 
sec.  59.  The  two  offices  are  identical,  and  a  certificate  in 
either'capacity  is  admissible. 

As  it  regards  the  proof  of  an  indictment  and  conviction  o( 
the  town  for  the  insufiiciency  of  this  road,  we  say  the  fieust 
was  proper  to  be  proved,  and  the  best  evidence  of  that  fact, 
which  the  circumstances  of  the  case  aHmitted  of,  was  ad- 
duced. 

The  other  testimony  dbjected  to  was  clearly  «dmi8sft>le,  if 
any  thing  short  of  the  record  of  the  seUdmen  was  so.  The 
evidence,  thus  objected  to,  showed  most  conclusively  that 
the  defendants  treated  this  road  as  a  public  highway. 

The  opinion  of  the  court  was  delivered  by     . 

Williams,  Ch.  J. — It  appears  in  this  case  that  the  plain- 
tiff introduced  testimony  tending  to  prove  that  the  injuries  he 
sustained,  and  for  which  this  action  was  brought,  happened 
in  the  fall  of  the  year  1837,  and  in  the  spring  of  1838,  and 
it  was  incumbent  on  him  to  show  that  they  happened  from 
the  insufficiency  or  want  of  repair  of  a  highway  in  the  town 
of  RoyaHon. 

So  far  as  it  was  considered  necesssary  by  the  plaintiff  to 
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WiiTDsoR.  show  a  road  legally  laid  out,  surveyed,  and  opened,  agree- 
^^1642/^*  ably  to  the  requisitions  of  the  statute,  he  certainly  failed  in 
Pj^  ^^  the  legitimate  proof.  The  copy  of  the  records  of  the  supreme 
V.  court  in  Orange  county,  and  the  proceedings  of  the  court, 
Roy&iton.  ^"^  ^^  ^^^  committee,  was  not  so  certified  as  to  be  admitted 
in  evidence,  and  no  evidence  of  the  opening  of  the  road,  by 
lodging  a  certificate  thereof  with  the  town  clerk,  was  pro- 
duced in  evidence  or  ever  existed.  The  case  of  Patckin 
V.  Morrisony  3  Vt.  R.  590,  and  the  case  of  Patckin  v.  Dao- 
lUtUy  same  vol.  457,  were  well  considered,  and  intended  to  lay 
down  a  rule  applicable  to  the  subject,  in  all  the  cases  em- 
braced  or  supposed  in  the  opinions  there  given,  In  the  case 
of  Warren  v.  Bunnell,  1 1  Vt.  R.  600,  the  subject  was  again 
under  the  consideration  of  the  court,  and  it  was  determined 
that  a  road  could  only  be  devoted  to  public  use  in  a  particular 
manner.  Until  it  is  so  devoted,  the  owner  of  the  soil  may 
keep  it  inclosed,  fence  out  all  except  those  who  come  to 
make  the  road,  and  the  selectmen  may  determine  when,  in 
their  opinion,  the  road  is  sufliciently  made,  so  that  it  will  be 
safe  to  open  it  for  public  travel.  And  surely  no  road  can 
be  considered  as  legally  made  and  devoted  to  public  use, 
which  may  be  shut  up  by  the  owner  of  the  soil,  and  which 
the  selectmen  do  not  consider  as  safe  and  proper  for  public 
use. 

It  is  not,  however,  to  be  inferred  from  those  cases,  nor 
from  the  opinion  alr^dy  expressed,  that  a  town  is  never  to 
be  considered  as  liable  for  injuries  happening  from  the  in- 
sufficiency of  a  highway,  which  has  not  been  opened  in  the 
manner  pointed  out.  The  words  of  the  statute  are,  that 
'  the  towns  sh&U  be  liable  for  damages  happening  through 
^  the  insufficiency  or  want  of  repair  of  any  highway,  or  public 
^  bridge,  which  such  town  is  liable  to  keep  in  repair.'  Hence, 
we  think  they  would  be  liable  for  the  insufficiency  or  want 
of  repair  of  any  highway  which  they  may  have  adopted  as 
a  public  highway  for  travel,  notwithstanding  they  may  not 
have  opened  it  in  the  manner  pointed  out.  If  the  town,  or 
the  selectment,  as  their  agents,  shut  up  an  old  road,  and  leave 
no  other  avenue  for  travel,  except  on  a  road  which  they  have 
made  or  caused  to  be  made,  or  if  they  put  the  same  into 
the  rate  bills  of  the  highway  surveyors,  as  a  public  road,  on 
which  the  highway  tax  is  to  be  worked,  the  town  would  be 
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liable  to  the  traveller  for  the  insufficiency  of  such  road,  Wihdsor, 
though  the  selectmen  may  have  omitted  to  lodge  the  certifi-  ^842!^^* 
cate. 

An  indictment  against  a  town  for  not  repairing  or  keeping 
in  repair  a  highway,  with  either  a  verdict  or  plea  of  guilty, 
and  a  judgment  thereon,  would  be  very  strong  evidence,  if 
not  conclusive,  that  the  highway  was  such  an  one  as  the  town 
were  liable  for  to  individuals,  as  well  as  the  public,  and  it 
may  well  be  questioned  whether  they  would  be  at  liberty, 
after  verdict  and  judgment,  to  deny  that  it  was  a  highway, 
or  to  require  any  other  evidence  either  of  the  surveying,  lay^ 
ing  out,  making  or  opening  thereqf.  An  indictment 
simply  for  not  opening  a  road  might  not  present  the  same 
question,  although  we  are  not  prepared  to  say  that  if  such 
indictment  was  found,  a  conviction  had  thereon,  and  the 
road  made  by  a  committee  appointed  for  that  purpose,  the 
town  could  further  contend  that  the  road  should  not  be  treat- 
ed as  a  public  highway,  and  that  they  should  not  be  held 
liable  to  individuals  as  well  as  the  public. 

We  cannot  say,  in  the  present  case,  there  was  no  evidence 
of  the  road  in  question  being  such  an  one  as  the  town  or 
selectmen  had  adopted,  so  as  to  have  justified  the  court  in 
excluding  it.  Some  of  it  was  improperly  admitted,  as  we 
have  already  intimated,  and  the  whole  required  a  more  par- 
ticular and  specific  charge,  to  prevent  its  having  an  improper 
efiect.  What  the  record  of  the  indictment  and  judgment 
thereon  would  have  proved,  we  cannot  say  as  it  has  not  been 
shown  to.  us.  The  charge  left  to  the  jury  to  determine,  what 
would  constitute  an  opening  of  the  road,  and  a  public  high- 
way, without  in  any  way  stating  to  them  what  the  law  re- 
quired, thus  leaving  them  to  adopt  such  a  construction  of  the 
law,  on  this  subject,  as  they  thought  proper.  It  was  the  pro- 
vince and  duty  of  the  court  to  determine  the  law. 

The  consent  merdy  of  the  selectmen,  that  any  person 
should  travel  on  any  path,  whether  a  public  or  a  private  road^ 
is  no  act  recognizing  such  road  as  a  highway  for  which  the 
town  is  responsible,  neither  is  their  knowledge  that  a  travel- 
ler on  such  road  supposes  it  to  be  a  public  highway  of  any 
importance,  unless,  by  some  act  of  theirs,  it  can  be  inferred 
that  they  have  opened  the  road  or  adopted  it  as  a  highway 
to  be  repaired  by  the  town.    The  charge  in  these  particulars 
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WiivDsoR,    was  erroneous,  and  the  judgment  of  the  county  court  is  there- 
^ISr^'    fore  reversed.  ^ 


Wightman 

V. 

Carljflle. 


Ira  Wightman  v.  Solomon  B.  Carlisle. 

In  an  action  for  a  breach  of  warranty,  on  the  sale  of  a  horse,  in  two  counts, 
alleging,  in  each  count,  that  the  plaintiff  had  been  put  to  great  charges 
and  expenses  in  keeping  the  horse,  ^  to  wit,  one  hundred  dollars,'  the 
declaration  concluding  *  to  the  damage  of  the  plaintiff  one  hundred  dol- 
lars,'-—tt  W9*  -kM  that  a  justice  of  the  peace  had  jurisdiction  of  the 
action. 

An  all^ga^Ai  that,  on  dec,  in  consideration  that  the  plaintiff,  at  the  de- 
fendant's request,  had  then  and  there  delivered  to  the  defendant  a  certain 
horse  in  exchange  for  a  certain  other  horse,  the  defendant  then  and  there 
promised  that  the  latter  horse  was  sound,  is  an  ayerment  that  the  war- 
ranty was  given  at  the  time  of  the  exchange,  and  shows  a  sufficient  con- 
sideration for  the  promise. 

Assumpsit  on  the  warranty  of  a  horse.  The  plaintiff  de- 
clared in  two  counts.  The  first  count  was  in  the  usual  form, 
and  each  count  alleged  that  the  plaintiff  had  been  put  to 
great  charges  and  expenses  in  and  about  feeding,  keeping, 
and  taking  care  of  said  horse,  ^  to  wit,  the  sum  of  one  hun- 
'  dred  dollars.'  The  whole  declaration  .concluded  <  to  the 
^  damage  of  the  plaintiff  one  hundred  dollars.' 

In  the  second  count  the  plaintiff  declared,  '  that,  whereas, 
'  &c.,  on  &c.,  in  consideration  that  the  plaintiff,  at  the  like 
'  special  instance  and  request  of  the  defendant,  had  then  and 
'  there  delivered  to  the  defendant  a  certain  other  horse  of 

<  him  the  plaintiff,  in  exchange  for  a  certain  other  horse  of 

<  him  the  defendant,  <&c.,  he,  the  defendant,  then  and  there 
'  undertook  and  faithfully  promised,  &c.'  (setting  out  the 
warranty  and  alleging  the  breach.) 

This  action  was  commenced  before  a  justice  of  the  peace, 
and  was  appealed  to  the  county  court.  The  defendant 
moved  the  county  court  to  dismiss  the  action  on  the  ground 
that  it  appeared,  from  the  declaration,  that  the  justice  of  the 
peace  had  not  jurisdiction  of  the  plaintiff's  claim.  The 
county  court  overruled  the  motion,  and  a  verdict  was  found 
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for  the  plaintiff.    The  defendant  then  moved  in  arrest  of   Wi^dsoe, 
jadgment  for  the  insufficiency  of  the  declaration.     This  mo-       ]842!^* 


tion,  also,  was  overruled,  and  jadgment  rendered  for  the   ^ji-btinftn 
plaintiff  on  the  verdict.    The  defendant  excepted.  «• 

Carliste. 

S.  FuUam,  Jr.,  and  O.  P.  Chandler ,  for  defendant. 

I.  The  justice,  who  tried  this  cause,  had  no  jurisdiction, 
because  the  plaintiff  alleges,  in  each  of  his  counts,  that  the 
horse  he  bought  of  defendant  was  greatly  injured  in  conse- 
quence of  the  unsoundness  complained  of,  and  rendered  of 
no  value ;  and  that  the  plaintiff  expended  one  hundred  dol- 
lars in  keeping  and  taking  care  of  said  horse  in  consequence  of 
said  unsoundness,  and  hence  the  matter  in  demand  exceeded 
one  hundred  dollars. 

II.  The  second  count  in  the  declaration  is  insufficient,  be- 
cause the  warranty  is  alleged  to  have  been  made  after  the 
exchange,  and  in  consideration  thereof.  Bloss  v.  KiliredgBy 
5  Vt  R.  2a 

III.  There  was  a  general  verdict,  and  if  one  count  in 
plaintiff's  declaration  is  bad,  judgment  must  be  arrested. 

i>.  KeUoggf  for  plaintiff. 

I.  The  case  was  within  the  jurisdiction  of  the  justice. 
Although  the  two  counts,  when  taken  together,  amount  to 
more  than  one  hundred  dollars,  yet,  as  they  are  both  for  the 
same  thing,  it  constitutes  no  objection,  inasmuch  as  either 
count  alone  is  clearly  within  the  jurisdiction  of  the  justice. 
Richards  v.  Davidsanf  I  Aikens'  R.  215. 

II.  The  decision  of  the  county  court,  overruling  the  motion 
in  arrest,  was  correct.  The  two  counts  in  the  plaintiff's 
declaration  are  good,  and  in  strict  conformity  to  the  most 
approved  precedents.  2  Chitty's  Pleadings,  100, 102.  Hayea 
V.  fFarren,  2  Strange's  R.  933.  PiUans  v.  Mierop,  3  Bur- 
row, 1671.  1  Saunders'  R.  264,  note  1.  1  Chitty's  Plead- 
ings, 296. 

III.  If  either  count  was  dtfedivs^  the  defect  would  be 
aided  by  the  verdict,  unless  the  defect  be  such  as  to  amount 
to  an  onHssion  of  the  gist  of  the  action.  1  Salk.  29.  3  Bur- 
row's R.  1725.  BM  V.  Steward,  \  Wilson's  R.  254.  5  Co- 
rny n's  Dig.  521,  title  Pleader,  sec.  45.  Sttmit  v.  Vaxk  Curler, 
2  Vt*  R.  115,  116.     2  Strange,  tU  supra. 
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Carlisle. 


The  opinion  of  the  court  was  delivered  by 
RoYCE,  J.  —  This  is  an  action  of  assumpsit  upon  the  war- 
ranty of  a  horse,  and  was  originally  commenced  before  a  jus- 
tice of  the  peace.  The  case  is  brought  hcfre  on  exceptions 
to  two  decisions  of  the  county  court ;  one  upon  a  motion  to 
dismiss  the  action  for  want  of  jurisdiction  in  the  justice  coort, 
and  the  other  upon  a  motion  in  arrest  of  judgment,  after  a 
verdict  for  the  plaintiff. 

The  ground  of  the  first  motion  was  that  the  declaration 
showed  a  greater  amount  than  one  hundred  dollars  to  be  in 
contest  and  demand.     The  declaration  contains  two  counts, 
upon  either  of  which^  if  duly  sustained  in  proof,  the  plaintiff 
might  legally  have  claimed  to  recover  even  more  than  one 
hundred  dollars.     But  admitting  this,  and  even  conceding 
that  the  two  counts  should  be  understood  as  descriptive  of 
distinct  transactions,  (which  is  by  no  means  a  necessary  in- 
tendment,) he  was  still  at  liberty  to  bring  his  action  before 
the  justice  court.     It  is  not  the  amount  of  injury  sustained, 
but  the  amount  in  demand,  and  actually  sought  to  be  recov- 
ered, which  forms  the  test  of  apparent  jurisdiction  in  actions 
of  this  sort.     Indeed,  this  is  the  apparent  test  in  most  cases, 
where  the  nature  of  the  subject-matter  renders  it  cognizable 
before  a  justice,  and  where  the  jurisdiction  of  the  justice  is 
sought  to  be  ousted,  unless  the  statute  has  prescribed  some 
other  test ;  as  it  has  done  in  actions  upon  promissory  notes, 
&c.     The  plaintiff  is  not  generally  bound  to  ask  all  that  in 
justice  he  is  entitled  to  recover.     He  may  demand  less,  and 
thereby  confer  jurisdiction  upon  a  justice  court,  though  the 
case  upon  its  merits  wouM  properly  belong  to  a  higher  juris- 
diction.    As  the  plaintiff,  upon  his  whole  decliaration  in  this 
case,  has  demanded  but  one  hundred  dollars,  there  is  no 
doubt  that  the  justice  had  jurisdiction. 

It  is  contended,  in  support  of  the  motion  in  arrest,  that  the 
contract  or  promise  of  warranty,  as  set  forth  in  the  second 
count,  was  founded  on  a  past  consideration,  and  therefore 
was  a  void  promise.  A  warranty,  as  to  the  quality  of  prop- 
erty sold,  is  usually  taken  to  be  a  part  of  the  contract  of 
sale, — ^a  provision  or  clause  in  the  contract  by  which  the 
price  is  materially  affected.  It  is,  therefore,  a  rule,  that  to 
render  the  warranty  binding  it  must  be  given  al  the  time  of 
the  sale.     This  is  always  required,  when  the  warranty  is  de- 
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pendent  on  the  sale  for  its  consideration.  It  has  been  sug- 
gested,  in  argument,  that  if  the  purchase  is  made  at  the  spe- 
cial request  of  the  seller,  his  subsequent  warranty  is  valid 
without  any  further  consideration.  To  this  proposition  I  do 
not  assent.  Such  a  case  is  evidently  unlike  the  ordinary 
cases,  where  a  prior  request  is  held  to  sustain  a  subsequent 
promise.  Those  are  cases  where  the  request  has  imposed 
some  continuing  obligation  upon  the  party  making  it ;  a  moral 
obligation  at  least.  But  when  a  purchase  or  exchange  of 
property  has  been  made,  though  at  the  special  request  of  one 
party,  it  does  not  usually  happen  that  s(ny  obligation,  even 
of  the  moral  kind,  continues  to  subsist  between  the  parties, 
as  the  necessary  result  of  that  transaction,  beyond  the  con- 
summation of  the  contract.  The  property  parted  with,  and 
the  equivalent  received,  are  supposed  to  balance  each  other, 
and  all  obligations  connected  with  the  contract  would,  there- 
fore, seem  to  be  merged  in  its  complete  execution.  We  are 
of  opinion,  however,  that  this  count  in  the  declaration  suffi- 
ciently alleges  the  warranty  as  given  at  the  time  of  the  ex- 
change. The  allegation  is,  that  in  consideration  that  the 
plaintiff  ^  had  then  and  there'  delivered  to  the  defendant  a 
certain  horse  of  the  plaintiff,  in  exchange  for  a  certain  horse 
of  the  defendant,  he,  the  defendant,  ^  then  and  there  prom- 
ised '  that  the  latter  horse  was  sound,  &c.  This  is  the  form 
of  expression  used  in  the  most  approved  precedents,  when  it 
is  intended  to  allege  the  acts  or  undertakings  of  the  parties 
to  have  been  concurrent  and  simultaneous.  It  may  have 
been  adopted  in  consequence  of  the  decision  in  Hayes  v. 
Warren^  2  Str.  933.  In  that  case  the  declaration  alleged  the 
promise  to  have  been  made  after  the  consideration  had 
arisen,  though  on  the  same  day  ;  but  having  omitted  to  state 
that  the  consideration  arose  at  the  defendant's  request,  or  to 
aver  any  subsisting  liability  upon  the  defendant  at  the  time 
of  making  the  promise,  it  was  adjudged  defective,  as  having 
founded  the  promise  upon  a  past  consideration.  It  is 
known  to  every  pleader  that  these  distinctions  are  steadily 
kept  in  view  in  the  modern  forms.  If  a  subsisting  indebted- 
ness or  liability  is  alleged,  either  as  legally  resulting  from  a 
benefit  contracted  for  and  received  by  the  defendant,  or  as 
the  consequence  of  some  act  done  at  his  request,  the  prom- 
ise may  be  made,  and  may,  therefore,  be  alleged,  at  any  time 
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vQhmob,  while  such  indebtedness  or  liability  continues.  But  if  the 
1642!^'  consideration  originates  at  the  same  time  with  the  promise, 
jJ5iuot       ^®  declaration  must  conform  to  the  truth  of  the  case  in  that 

Sohooldi8trict P*^""^*^"'**"'    ^^  ^*1'  ^  perceived,  from  what  has  been  said. 

No.  20,      that  I  regard  the  defendant's  alleged  request  in  this  instance 

Norwich.    ^  ^f  Q^  ^y^'l     jg^^  ^1^^  exchange  and  warranty  appearing  to 

have  been  concurrent  in  point  of  time,  the  warranty  is  well 
sustained  by  the  exchange  as  its  consideration. 

Judgment  affirmed. 


Chauncet  Hunt  v.  School  District  No.  20,  in  Norwich. 

When  the  statute  requires  seven  days  notice  of  the  meetings  of  school 
districts,  a  notice  dated  on  the  first  day  of  the  month,  for  a  meeting 
to  he  held  on  the  seventh,  is  not  safficient. 

The  warrant  for  soch  meeting  must  gpectfy  the  business  U  be  done. 

Such  omissions  and  defects  render  void  the  proceedings  of  a  meeting  of 
the  district. 

Assumpsit,  for  money  paid  and  for  work  and  labor  per- 
formed. 

Plea,  nan  assumpHt.     Issue  to  the  country. 

On  the  trial  in  the  county  court,  the  plaintiff  claimed  to 
have  acted  as  the  agent  of  school  district  No.  20,  in  Nor- 
wich, in  removing  a  certain  school  house,  for  doing  which  he 
was  afterwards  prosecuted  and  thereby  put  to  great  expense. 

To  prove  his  agency,  be  offered  in  evidence  a  record  of 
said  school  district,  showing  a  warning  for  a  meeting  of  the 
district  to  be  held  on  the  seventh  day  of  November,  1837,  at 
the  school  house,  dated  November  1,  1837.  There  was  no 
article  in  the  warning  relating  to  the  sale  of  the  school  house 
in  question,  but  after  setting  forth  the  object  of  the  meeting, 
the  warning  contained  the  following  article :  '  To  do  any 
other  business  proper  to  be  done.'  The  record  further  showed 
that  a  meeting  of  the  district  was  held  in  pursuance  of  such 
warning  and  that  the  plaintiff  was  appointed  the  special  agent 
of  the  district '  to  sell,  in  the  name  and  behalf  of  the  district/ 
all  their  right  and  title  to  the  school  house  in  questioni  within 
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sixty  days,  at  auction  or  otherwise.    To  the  admission  of  the  Windsor, 
record  so  oflered,  the  defendants  objected,  because  there  was       1842!^* 
no  article  in  the  warning  to  authorize'  the  vote  relating  to  the      ^^^i 
school  house,  and  because  the  vote  did  not  authorize  the         v* 

plaintiff  to  remove  the  school  house,  and  the  county  court  1^0.  ao, 

rejected  it.  Norwich. 

The  jury  found  a  verdict  for  the  defendants,  and  the  plain- 
tiff excepted  to  the  decision  of  the  county  court,  rejecting 
said  record. 

G.  R  Wales,  for  plaintiff. 

The  plaintiff  contends  that  the  record  offered  in  evidence 
should  have  been  admitted,  because,  if  rejected,  it  allows  the 
defendants  to  take  advantage  of  their  own  wrong. 

The  plaintiff  presumed,  and  we  think  was  authorized  to 
presume,  that  the  district  was  acting  legally  in  passing  the 
vote  appointing  him  their  agent. 

2.  The  plaintiff,  by  the  vote  of  the  district,  was  authorized 
to  sell  their  interest  in  the  school  house. 

Suppose  he  could  not  sell,  the  object  was  to  remove  the 
house. 

It  makes  a  hard  case  for  the  plaintiff  to  be  involved  in  all 
the  expense  incurred  by  such  removal,  if  he  acted  in  good 
faith.  And  we  think  that  he  did  not  exceed  the  true  intent 
and  meaning  of  the  meeting  appointing  him  agent. 

The  objection  raised  that  legal  notice  was  not  given  of  * 
the  school  meeting  when  the  plaintiff  was  appointed  agent, 
was  not  raised  in  the  court  below,  and  therefore  should  not 
be  in  this  court.  But  it  is  a  sufficient  answer  to  this,  on  the 
part  of  the  plaintiff,  that  the  district  must  have  supposed 
they  were  legally  convened  by  passing  such  vote. 

Tracy  fy  Converse,  for  defendants. 

It  will  not,  probably,  be  pretended  that  evidence  of  the 
plaintiffs  having  in  fact  ^  moved  the  school  house,'  would 
avail  the  plaintiff  anything,  unless  he  was  specially  author- 
ized so  to  do  by  vote  of  the  district  at  a  meeting  legally 
warned  and  holdenfor  that  purpose. 

I.  We  contend,  that  no  such  meeting  was  holden. 

1.  There  was  no  sufficient  notice  of  the  meeting.  Comp. 
Stat.  vol.  2,  138^  ^1  and  p.  189,  also  p.  140,  ^10. 
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Windsor,        2.  Evcry  warning  of  a  school  meeting,  should  ^  specify 

^^84^!^^^    ^Ae  business  to  he  done,^     And  unless  such  is  the  character 

"Z    7       of  the  warning,  no  vote  passed  at  the  meeting  would  be 

V.         binding  on  the  district.     And  in  this  respect  there  is  no  dif- 

School  district  f^^^^^  between  annual  and  any  other  meetings.     Warren 

Norwich.  V.  Mower,  11  Vt.  R.  385,  392-3.  Stowe  v.  Wyse,  7 
Conn.  R.  214. 

But  this  was  a  special  meeting,  as  appears  by  the  record 
offered,  and  as  such  there  can  be  no  pretence,  but  that  there 
should  have  been  a  specification  of  the  business  to  be  done, 
inserted  in  the  warning. 

II.  If  the  warning  had  been  ever  so  ample  in  this  particu- 
lar, the  vote  of  the  district  did  not  authorize  the  plaintiff  to 
remove  the  house  at  the  expense  of  the  district.  It  merely 
authorized  him  to  sell  the  interest  that  the  defendants  had  in 
the  school  house. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J. — ^The  only  question  in  the  present  case  is 
in  regard  to  the  legality  of  the  vote  of  the  school  district, 
under  which  the  plaintiff  claims  to  act.  The  defendants 
could  act  in  their  corporate  capacity  only  in  the  mode  point- 
ed out  by  the  general  statutes  of  the  state,  which  require  that 
all  meetings  of  school  districts  should  be  warned  at  least 
seven  days  previous  to  the  meeting.  The  warning  for  this 
^  meeting  was  dated  the  first  day  of  November,  and  the  meet- 
ing held  on  the  seventh  of  that  month,  giving  but  six  days 
notice,  which  is  the  same,  for  all  legal  purposes,  as  no  notice. 

The  statute,  in  regard  to  this  subject,  too,  requires  that 
the  warrant  should  ^  specify  the  business  to  be  done.'  In 
the  case  under  consideration,  that  was  not  done.  This  has 
always  been  considered  necessary  to  the  legality  of  any  vote 
of  the  school  district. 

For  these  reasons,  the  testimony  offered  in  the  county 
court  was  correctly  rejected,  and  the  judgment  of  that  court 
is  affirmed. 
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WlRDiOR, 

1842. 

Hull  B.  Witt  v.  Daniel  Marsh  and  John  Strong, 


and  ^;" 

Stearns,  Warren  &  Southoate  v.  Daniel  Marsh  and     MarahetaL 

Homer  Webster. 

When  a  judgment  is  rendered  in  an  action  of  book  account,  part  of  the 
account  having  accrned  before  the  first  of  January,  1839,  and  a  part 
afterwards,  the  creditor  cannot  have  an  execution  upon  such  judgment 
against  the  bodj  of  the  debtor. 

If  an  execution  is  issued  in  such  case  against  the  body,  and  the  debtor  is 
committed  to  prison  thereon  and  gives  a  jail  bond,  such  bond  is  void, 
and  the  defendants,  in  defence^  of  a  suit  on  the  bond,  may  give  iu  evi- 
dence the  illegality  of  such  execution. 

These  cases  were  actions  of  debt  on  jail  bonds.  Each 
case  presented  the  same  question  for  the  determination  of 
this  court  and  both  were  argued  together* 

The  first  named  action  was  upon  a  bond,  dated  September 
12,1840^  given  by  Daniel  Marsh,  as  principal^nd  John  Strong 
as  surety,  for  the  admission  of  said  Marsh  to  the  liberties  of 
the  jail  yard  in  Windsor  county,  who  was  then  imprisone^^ 
by  virtue  of  an  execution  issued  on  a  judgment  rendered  by 
Walter  Palmer,  a  justice  of  th&  peace,  on  the  3 1st  day  of 
July,  1840,  in  favor  of  the  pkintiff,  Witt,  for  $77,97  dam- 
ages and  $3,520,  costs. 

The  defendants  pleaded  in  bar  of  the  action,  in  substance, 
that  the  said  Marsh,  at  the  time  of  the  rendition  of  aaid 
judgment  and  of  issuing  and  levying  said  execution,  was  and 
ever  since  has  been,  a  resident  citizen  of  this  state ;  that  said 
judgment  was  recovered  in  an  action  founded  on  contract, 
to  wit,  book  account ;  that  between  twenty  and  thirty  dollars 
of  the  plaintiff's  account  accrued  after  the  first  day  of  Janu- 
ary, 1839,  and  that  said  judgment  was  rendered  for  and 
included  the  account  accruing  after  the  first  day  of  January, 
1839,  and  also  the  account  accruing  previously  thereto ;  that 
there  were   no  credits  on  the  plaintiff's  books;  that  the 
execution  which  issued  on  said  judgment,  and  by  virtue  of 
which  the  said  Marsh  was  imprisoned,  vras  a  capias  against 
the  body  of  said  Marsh,  contrary  to  the  statute  in  such  case 
made  and  provided,  &c. 
To  this  plea  the  plaintiff  demurred  generally. 
The  other  action  was  upon,  a  bond  dated  July  17,  1840, 


Marsh  ei  tU, 
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WiHOBOR,    given  by  said  Marsh,  as  principal,  and  Homer  Webster  as 
^^2^'^'    surety,  for  the  admission  of  said  Marsh  to  the  liberties  of  the 
^^TT       jail  yard,  who  was  then  imprisoned  by  virtue  of  an  execu- 
V.         tion  issued  on  a  judgment  rendered  by  Norman  Williams,  a 
justice  of  the  peace,  on  the  llth  day  of  May,  1840,  by  con- 
fession, in  favor  of  Stearns,  Warren  &  Southgate,  against 
said  Marsh  for  $125.75  damages  and  25  cents  costs. 

The  defendants'  plea  to  this  action  was  the  same,  in  sub- 
stance, as  the  plea  to  the  preceding  action,  above  set  forth, 
excepting  that  the  accounts  between  the  parties  were  thus 
stated  in  the  plea ; — ^  the  amount  of  the  charges  on  the 
<  plaintiffs'  book  was  $173.61;  that  only  ten  or  fifteen 
^  dollars  of  said  account  accrued  against  said  Marsh  before 
'  the  first  day  of  January,  1839,  and  the  residue  thereof  ac- 
'crued  after  the  first  of  January,  1839,  and  that  there  were 

*  credits  to  said  Marsh,  on  the  plaintifi^'s  books,  amounting  to 
'  $47.00,  all  of  which  were  made  after  the  first  day  of  Janu- 

•  ary,  1839.' 
To  this  plea  there  was  a  general  demurrer  and  joinder. 

The  county  court  decided  that  said  pleas  were  sufficient^ 

and,  in  each  action,  rendered  judgment  for  the  defendants, 

and  the  plaintiffs  excepted. 

After  argument  by  O.  P.  Chandlery  for  plaintiffs,  and  C 
Marsh,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^Both  of  the  above  cases  depend  on  the 
same  question,  and  have  been  submitted  together.  They  are 
actions  of  debt  on  jail  bonds.  The  plea  in  the  one  case, 
discloses  that  the  judgment,  on  which  the  execution  issued, 
whereon  Marsh  was  committed,  was  rendered  in  an  action 
on  book,  and  that  the  principal  part  of  the  account  accrued 
before  the  first  of  January,  A.  D.  1839.  In  the  other,  that 
the  principal  part  of  the  account  accrued  after  that  time. 
The  question  is,  whether,  under  the  existing  law,  the 
plaintiffs  were  entitled  to  the  executions  against  the  body  of 
Marsh,  the  debtor,  and  whether  the  commitments  thereon 
were  so  far  legal  that  the  defendants  are  liable  on  their  jail 
bonds.  The  question  is  now  presented  to  the  court,  for  the 
first  time,  and  is  somewhat  embarrassing,  arising  from  the 
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nature  of  the  action  on  book.    In  the  action  on  book,  all  Wikdsor, 

the  accounts  between   the  parties,  although  running  ever  so  \q^!^^* 

long,  up  to  the  time  of  auditing  the  account,  must  be  sued  117^ 

for  in  one  action^  and  there  can  be  but  one  recovery  and  one  «. 

judgment  M«Aet^ 

On  all  judgments  rendered  on  contracts  accruing  before 
the  first  day  of  January,  A.  D.  1839,  the  creditor  was  en- 
titled to  an  execution  against  the  body  of  the  debtor,  with 
some  exceptions  which  it  is  not  necessary  to  mention.  On 
judgments  rendered  on  contracts,  express  or  implied,  made 
or  entered  into  after  that  period,  no  writ  or  execution  could  ' 
issue  against  the  body  of  the  debtor,  if  he  was  a  resident 
citizen  of  this  state.  In  the  statute  which  took  away  the 
remedy  against  the  body  of  the  debtor,  for  contracts  made 
or  entered  into  after  the  first  day  of  January,  1839,  no  pro- 
vision was  made  for  a  case  where  the  judgment  was  rendered 
pn  difierent  contracts,  some  of  which  were  before,  and  some 
after  that  date.  But  we  think,  that  if  a  party  voluntarily 
embraces  in  one  declaration  several  counts  or  difierent  con- 
tracts, on  some  of  which  he  would  have  been  entitled  to  a 
capias  and  on  the  others  would  not  have  been  so  entitled, 
he  cannot,  on  such  judgment,  have  an  entire  execution 
against  the  body  of  his  debtor.  The  same  principle  would 
apply  to  a  recovery  in  the  action  on  book,  where  part  of  the 
demand  was  since  the  passing  of  the  statute  abolishing  im- 
prisonment. Indeed,  unless  some  legislative  provision  is 
made,  we  cannot  issue,  on  one  judgment,  an  execution  for 
part  of  the  debt  against  the  body,  and  for  the  other  part 
against  the  property  alone. 

Where  the  creditor  continues  an  account  after  the  first  of 
January,  which  had  commenced  before,  and  brings  an  ac- 
tion on. book  to  recover  therefor,  it  may  be  considered  as  a 
voluntary  blending  and  uniting  in  one  judgment  claims  on 
which  he  might  have  been  entitled  to  difierent  remedies. 
Whether,  by  resorting  to  any  other  form  of  action,  a  judgment 
could  have  been  rendered  for  the  amount  due  from  the  de- 
fendant, for  which  the  plaintiff*  could  have  had  execution 
against  his  body,  and  another  for  the  amount  due  when  he 
ceased  to  have  that  remedy,  is  not  for  us  to  inquire. 

It  has  been  contended,  in  this  case,  on  the  one  side,  that 
the  whole  contract  may  be  considered  as  one  made  at  the 

Vol.  XIV.  w.  r.  iv.  39 
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WiNDsot,    commenGement  of  the  account  between  the  parties,  to  pajr 

1842.'^'    ^^y  b&bnce  which  might  thereafter  be  found  due ;  and,  on 

IZ^^       the  other  side,  as  a  contract  after  the  account  had  closed,  to 

V.         pay  the  balance.     Neither  of  these  views  is  satisfactory  as 

^^  ^    '  showing  that  the  plaintiff  was  entitled  to  one  remedy  alone 

for  the  whole  of  the  demands  due  from  the  defendant*     Up 

to  the  first  of  January,  1839,  the  creditor  bad  a  remedy  to 

recover  what  was  due  to  him  at  that  time,  by  attachment  or 

execution  against  the  body.     After  that  time,  he  had  no  such 

remedy.     By  uniting  them  together  and  obtaining  one  entire 

judgment,  he  cannot  have  such  remedy  for  that  part  of  the 

demand  accruing  after  the  first  of  January,  1839,  which  he 

had  for  the  amount  accruing  before,  and  can,  therefore,  take 

only  such  an  execution  as  the  law  now  gives,  for  the  collection 

of  demands  lately  contracted. 

It  is  made  a  question  whether  the  defendants  can  avail 
themselves  of  this  as  a  defence  to  the  jail  bond. 

It  is  to  be  remembered,  however,  that  we  have  repeatedly 
determined,  that,in  such  an  action,  the  defendant  may  contest 
the  legality  of  the  imprisonment.  He  can  show  that  no 
such  judgment  was  rendered,  or  no  such  execution  issued  as 
was  described  in  the  jail  bond,  and,  however  the  execution 
and  judgment  may  protect  the  party,  i&  an  action  for  false 
imprisonment,  yet,  it  would  be  wholly  superfluous  to  require 
a  defendant  first  to  set  aside  the  execution,  before  he  could 
defend  against  the  suit  on  the  jail  bond,  by  showing  the 
irregularity  of  the  commitment.  In  the  present  cases,  the 
executions  were  illegal,  as  having  been  issued  against  the 
express  provisions  of  the  statute.  The  judgments  of  the 
county  court  are  therefore  reversed^ 
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Wiudsor, 

JofBPB  Bbll,  adffl'r  of Pobtbr,  v.  Abkl  Ba&bcw        i848. 

and  Asa  Baeboh.  Bell,  admT  of 

Forter, 
Where,  in  an  ancient  deed,  conveyingf  several  lots  of  land,  the  grantors  9. 

described  themselves  as  heirs  of  a  deceased  person  who  owned  the  lands  Barrens. 
'  at  the  time  of  his  decease,  and  the  grantee  of  such  heirs  conveyed  diflfer- 
ent  lots  of  Um  same  lands  to  different  persons,  who  continued  for  thirty 
or  forty  years  in  quiet  possession,  such  sale  and  possession  is  proper  tes- 
timony to  prove  that  the  persons  so  describing  themselves  as  heirs  were 
in  fact  the  heirs  of  the  person  deceased. 

Trespass,  for  breaking  and  entering  plaintiff's  close. 

Plea,  not  guilty,  and  trial  by  jary. 

On  the  trial  in  tlie  county  court,  the  plaintiff,  to  prove  title 
in  bis  intestate,  introduced  the  original  charter  of  the  town 
in  which  the  land  lies,  and  subsequent  mesne  conveyances 
from  the  grantees  in  said  charter  to  one  William  Smith,  con- 
veying the  land  in  question  together  with  several  other  lots, 
which  were  admitted  without  objection,  and  testimony  to 
show  that  said  Smith  was  dead,  and  then  offered  a  deed  from 
certain  persons,  in  which  the  grantors  describe  themselves  as 
the  widow  and  heirs  of  said  Smith,  to  Porter,  the  plaintiff's 
intestate.  To  the  admission  of  this  deed  the  defendants  ob- 
jected, because  it  did  not  appear  that  such  grantors  were  in 
fact  the  widow  and  heirs  of  said  Smith.  The  plaintiff  then 
introduced  testimony  tending  to  prove  that  various  persons 
had  purchased  other  lots  of  land  of  said  Porter,  which  were 
conveyed  to  him  by  the  same  deed,  and  had  remained  in  the 
quiet  possession  of  their  lots  for  thirty  or  forty  years,  to 
which  testimony  the  defendants  objected  ;  but  the  objection 
was  overruled  and  the  testimony  admitted. 

In  relation  to  this  testimony,  the  court  instructed  the  jury 
that  they  could  not  find  for  the  plaintiff  unless  they  were 
convinced,  from  the  testimony,  that  the  persons  who  execu- 
ted said  deed  were  in  fact  the  widow  and  heirs  of  said  Wil- 
liam Smith,  deceased. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendants excepted  to  the  charge  of  the  county  court. 

O.  P.  Chandler^  for  defendants. 

The  testimony  to  show  that  other  persons,  to  whom  Por- 
ter, in  his  life  time,  had  conveyed  a  part  of  the  lands  speci- 
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Windsor,    fied  in  the  deed  to  Smith,  and  that  Porter's  grantees  had  re- 
iSS,^    mained  for  thirty  years  or  more  in  possession,  was  irrelevant, 

Bell,  adm'r  of  ^^^  tending  to  prove  the  issue. 

Porter,  It  is  not  competent  to  prove  possession  of  one  lot  in  order 

Barrons.     ^0  raise  a  presumption  of  title  in  another  lot  of  which  there 
was  no  possession. 

The  fact  that  these  lots  were  all  included  in  the  same 
deed  to  Porter,  places  the  case  in  no  better  light  than  if  Por- 
ter had  thus  held  the  possession,  or  than  if  Porter's  grantors 
had  thus  possessed  these  lots. 

The  fact  that  the  grantors  set  themselves  up  as  heirs 
makes  nothing,  as  neither  they,  nor  those  claiming  under 
them,  can  avail  themselves  of  such  recital. 

The  case  then  stands  thus :  the  grantors  of  Porter  claim 
title  to  several  lots,  and  ask  to  show  possession  to  some  of 
the  lots,  only,  as  raising  presumption  of  their  title  to  others 
not  occupied,  which  we  think  is  inadmissible. 

Tracy  fy  Converse  and  L.  B.  Pecky  for  plaintiff. 

The  defendants  have  no  ground  to  complain  of  the  ruling 
of  the  court  below.  The  recital  in  the  deed  in  question,  that 
the  grantors  were  the  widow  and  heirs  of  William  Smith,  is 
prima  fade  evidence  of  that  fact,  the  deed  being  of  ancient 
date.  Little  v.  Dalister,  4  Greenleaf,  209.  Stokes  v. 
Dawes,  4  Mason,  268.  Jackson  v.  Cooley,  8  Johns.  R.  128. 
Morris^  Lessee,  v.  Vanderen,  1  Dallas,  64.  But  when  evi- 
dence was  given,  in  connection  with  this,  that  possession  had 
been  taken  and  held  for  more  than  thirty  years  of  a  portion 
of  the  lands  passed  by  the  deed,  under  conveyances  made  by 
the  intestate,  it  would  seem  that  the  question  is  placed  beyond 
a  doubt.  In  cases  of  pedigree,  evidence  of  a  slight  character 
is  sufficient,  such  as  entries  in  a  family  bible,  inscriptions 
upon  grave  stones,  and  the  declarations  of  persons  acquaint- 
ed with  the  family.  The  proof  of  possession,  in  the  case  at 
bar,  is  of  a  more  decisive  character.  It  is  difficult  to  imagine 
a  circumstance,  tending  more  sjtrongly  to  satisfy  the  mind 
that  the  grantors  were  the  widow  jand  heirs  of  WiUiam 
Smith,  than  a  quiet  occupancy,  for  nearly  half  a  century,  of 
several  lots  under  this  very  deed.  Jackson  v.  Russell, 
4  Wend.  543.    Johnson  v.  the  Earl  qf  Pembroke^  1 1  £. 
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503.     7  T.  R.  3,  n.  a.     Matthews'  Presumptive  Ev.  280,    ^"^•^»' 
289,  290.  1842!''^* 


BeU,  adm'r  of 

The  opinion  of  the  court  was  delivered  by  Porter, 

RoYCE,  J.  —  In  this  case,  the  plaintiff  undertook  to  show  Barrons. 
that  the  title,  which  once  belonged  to  William  Smith,  had 
been  acquired  by  Porter,  his  intestate,  under  the  deed  of  cer- 
tain persons  professing  to  be  the  widow  and  heirs  of  said 
Smith.  And  the  question  to  be  determined  is  whether  the 
evidence  received  by  the  county  court,  to  prove  that  those 
persons  were  the  widow  and  heirs  of  Smith,  was  legally  ad- 
missible for  that  purpose. 

Those  facts  which  go  to  make  out  a  title  by  descent 
should  be  shown,  like  all  others  at  issue  in  a  court  of  law,  by 
the  best  evidence  of  which  the  case,  under  its  circumstances, 
will  reasonably  admit.  It  would,  therefore,  be  required, 
where  the  facts  were  not  ancient,  that  they  should  be  proved 
by  primary  and  direct  evidence.  But,  in  questions  of  this 
kind,  the  facts  to  be  established  are  frequently  of  so  remote 
a  period  that  living  witnesses  cannot  be  called  to  testify  di- 
rectly to  them.  Under  such  circumstances^  evidence  of  a 
less  direct  and  positive  character  must  of  necessity  be  receiv- 
ed, and  any  facts  may  be  shown,  to  establish  the  heirship, 
which  have  a  just  and  legitimate  tendency  to  convince  the 
mind.  Hence  it  has  long  been  settled,  that,  in  tracing  a  distant 
pedigree,  entries  of  births,  marriages  and  deaths  in  the  family 
bible,  inscriptions  on  tomb-stones,  declarations  of  deceased 
persons,  who  were  members  of  the  family,  or  in  habits  of  pe- 
culiar intimacy  with  them,  and  even,  as  sometimes  held,  con- 
temporaneous hearsay  are  competent  evidence. 

The  question  at  present  is  whether  the  recital  in  the  deed 
to  Porter,  that  the  grantors  were  the  heirs  of  Smith,  should 
have  been  received  as  evidence  properly  tending  to  show 
that  fact.  In  an  ordinary  case,  such  a  recital  in  a  deed  poll 
would  be  treated  as  a  mere  declaration  of  the  party  executing 
the  deed.  As  such  it  might  operate  as  evidence  against 
him,  and  those  claiming  under  him,  but  not  as  evidence  to 
affect  other  persons.  Yet,  in  cases  of  pedigree,  such  recitals, 
as  well  as  the  act  of  executing  and  acknowledging  a  deed  in 
the  character  of  an  heir,  have  sometimes  been  regarded  as 
matters  entitled  to  be  weighed  by  a  jury,  like  the  other  spe-* 
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Windsor,    cies  of  acts  and  declarations  already  mentioned.     Notes  to 
^^^8427'    Stark.  Ev.,  vol.  1,  169,  and  vol.  3,  1116.      But,  however  it 

Bell  adiii'rof""'8'*^  ^  ^^^^  ^^^^  ^  recital  ancorroborated,  we  have  no 
Porter,  doubt  that  it  may,  from  subsequent  events,  acquire  the  force 
3^,!^B0,  of  testimony  to  affect  third  persons.  And  we  think  the  pres- 
ent a  strong  case  to  illustrate  the  rule.  It  is  the  same,  io 
effect,  as  if  the  grantors,  in  the  deed  to  Porter,  had  conveyed 
from  time  to  time,  in  the  professed  character  of  heirs  of 
Smith,  to  the  several  persons  to  whom  Porter  conveyed ;  or 
as  if  those  grantors  had  entered  upon  the  lands  so  conveyed, 
and  held  them  in  the  character  of  heirs  for  thirty  or  forty 
years.  The  silence  and  acquiescence  of  all  other  persons, 
for  so  long  a  period,  very  strongly  fortifies  the  conclusion 
that  those  grantors  were  in  truth  the  heirs  of  Smith.  We 
therefore  consider  that  the  recital  in  that  ancient  deed,  in 
connection  wi^  the  conveyances  and  possessions  under  it, 
was  correctly  admitted  in  evidence. 

Judgment  affirmed. 
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WllTDSOK. 

Fdnruary<i 

Town  of  Rotalton  v.  The  Royalton  and  Woodstock '■ — 

TuBNFiKE  Company.  Royalton. 

R.  and  W. 
Where  damages  are  claimed,  for  the  breach  of  a  special  contract,  the  de-  Turnpike  Co. 

claration  must  count  npon  the  contract. 
The  common  counts  will  avail  in  such  cases,  only  where  the  terms  of  the 

special  contract  have  been  fully  performed,  on  both  parts,  and  nothing 

remains  but  the  simple  duty  of  paying  for  money,  labor,  or  goods,  as  the 

the  case  may  be. 
It  is  not  always  sufficient  to  describe  a  contract  in  the  terms  in  which  the 

contract,  itself,  is  expressed. 
If  the  contract  be  equivocal,  or  obscure,  its  obligations  should  be  described 

in  the  language  of  the  law,  (with  certainty  to  a  common  intent)  to  avoid 

the  consequences  of  a  demurrer,  or  motion  in  arrest. 
But  if  the  contract  be  described  in  the  terms  of  the  contract  itself,  it  is 

no  variance. 
In  construing  contracts,  courts  will  endeavor  to  avoid  what  is  unequal,  no-  [^ 

reasonable,  and  improbable,  if  this  can  be  done  consistently  with  the  ' 

words  of  the  contract. 
Towns  and  turnpike  corporations  have  almost  an  unlimited  discretion,  in 

regard  to  entering  into  contracts  for  building  roads  and  bridges,  and 

keeping  them  in  repair,  and  may  contract  to  pay  a  gross  sum,  at  once, 

or  by  instalments  or  an  annuity. 
The  powers  of  the  directors  of  private  corporations,  to  bind  them  by  con- 
tracts, depends  exclusively  upon  the  charter  and  by-laws  (or  statutes) 

of  such  corporations  respectively. 
Before  evidence  of  the  contents  of  a  writing  should  be  admitted  in  evidence, 

it  should  be  shown  that  inquiry  has  been  made  at  the  place,  and.  of  the 

person,  where,  or  with  whom,  it  was  last  deposited. 
The  rule  of  damages,  for  the  breach  of  special  contracts,  where  nothing 

has  been  paid,  is  to  give  the  difference  between  wluit  was  to  be   paid 

by  one  party,  and  the  value  of  what  was  to  be  done  by  the  other  party, 

and  thus  assess  the  entire  damages. 

Assumpsit  in  two  special  counts^  to  which  were  added  the 
common  counts.  Plea^  non  assunqmty  and  trial  by  jury. 
The  first  count  was,  in  substance^  as  follows : — 
In  a  plea  of  the  6ase  for  that,  on  the  ninth  day  of  Septem- 
ber^  1830^  at  Royalton,  in  the  county  of  Windsor,  there  was 
a  bridge  across  White  river,  near  the  village  of  Royalton,  to 
accommodate  travellers,  &c.,  which  had  before  been  erected 
and  supported  by  said  town  of  Royalton  as  a  part  of  the 
public  highway  leading  from  said  village  to  Pomfret,  in  said 
county,  which  bridge  said  town  of  Royalton  were  bound  to 
keep  in  repair ;  that,  on  said  ninth  day  of  September,  1830, 
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Windsor,    at  Said  Royalton,  it  was  mutually  agreed,  by  and  between 

1342^'    the  plaintiffs  and  defendants,  thtit  the  said  defendants  should 

lay  out  and  support  their  turnpike  road  across  said  bridge  and 

^l^^     support  the  same  as  a  part  of  their  said  turnpike  road,  and 

R.  and  W.  that  the  plaintiffs  would  pay  the  said  defendants,  towards  the 
'  support  of  said  bridge,  twenty-five  dollars  annually  for  the 
term  of  twenty  years,  and  in  pursuance  of  said  agreement 
the  said  defendants  did  lay  out  their  said  turnpike  road 
across  said  bridge,  as  aforesaid,  to  wit,  at  said  Royalton,  on 
the  same  ninth  day  of  September,  1830,  and  kept  said 
bridge  in  repair  from  year  to  year  for  several  years,  until  the 
tenth  day  of  March,  1838,  when  the  defendants  suffered  the 
the  said  bridge  to  decay,  and  remain  without  repair,  and 
become  of  no  use,  when  it  became  absolutely  necessary  to 
erect  a  new  bridge,  at  the  place  where  said  bridge  had  stood, 
and  where  it  was  when  the  contract  aforesaid,  between  the 
plaintiffs  and  defendants,  was  made  as  aforesaid,  and  where 
said  bridge  had  become  so  decayed  as  aforesaid;  and  said  de- 
fendants neglected  and  have  ever  since  neglected  to  erect  a 
new  bridge  or  to  repair  the  one  thus  decaying  as  aforesaid. 
And  the  plaintiffs  aver  that  they  have  ever  performed  all 
things  in  said  contract  on  their  part  to  be  performed;  that 
they  paid  to  the  said  defendants,  twenty-five  dollars  annually 
towards  the  support  of  said  bridge,  for  each  and  every  year, 
from  the  making  of  said  contract,  until  the  ninth  day  of  Sep- 
tember, 1838,  when  the  said  defendants  had  wholly  ceased 
to  keep  said  bridge  in  repair,  and  wholly  neglected  to  erect 
a  new  bridge  in  its  stead,  and  altered  the  survey  of  their 
road,  and  so  laid  out  the  same  as  to  carry  the  travel,  upon 
said  turnpike  road,  to  and  across  said  river  upon  a  new  bridge 
erected  by  the  plaintiffs  across  said  river,  more  than  a  mile 
distant  from  the  said  bridge  which  the  defendants  so  agreed 
to  keep  in  repair  as  aforesaid,  and  the  plaintiffs,  in  order  to 
accommodate  the  necessary  travel  to  and  from  the  said 
village,  and  said  Pomfret,  across  the  said  river  at  the  place 
where  said  bridge,  so  to  have  been  repaired,  was  at  the  time 
of  making  the  contract  aforesaid,  have  been  under  the  ne- 
cessity of  erecting,  and  have  erected,  a  new  bridge,  at  the 
place  last  aforesaid,  in  doing  which  they  have  expended  much 
labor  and  large  sums  of  money,  to  wit,  to  the  amount  of  $700; 
to  wit,  at  Royalton  aforesaid,  on  the  day  and  year  last  afore- 
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said,  of  which  the  said  defendants  then  and  there  had  no-    Windsor, 

Fehruarvj 
tlCe.  1842. 


Second  count.  For  that,  at  said  Royalton,  on  the  ninth  day    Royaiton 
of  September,  1S30,  there  was  one  other  bridge  across  said    p    *''  ^ 
river,  on  the  road  leading  from  the  village  in  said  Royalton  jampike  Co. 
southward  to  Pomfret,  which  last  said  bridge  was  erected  ^7  ^ 

the  inhabitants  of  said  Royalton,  and  which  they  were  holden 
to  keep  in  repair,  and,  at  Royalton  aforesaid,  on  the  day  and 
year  last  aforesaid,  in  consideration  that  the  plaintiffs  then 
and  there  promised  the  defendants  that  they,  the  plaintiffs, 
would  pay  to  the  defendants,  towards  the  support  of  said 
bridge,  twenty-five  dollars,  annually,  for  the  term  of  twenty 
years,  the  said  defendants  promised  the  plaintiffs  that  they, 
tlie  said  defendants,  would  lay  out  and  support  their  turnpike 
road  across  the  bridge  last  aforesaid,  and  would  support  said 
bridge  as  a  part  of  their  turnpike  road  during  said  term  of 
twenty  years,  which  the  defendants  have  wholly  neglected  to 
do,  by  reason  of  which  the  plaintiffs  have  been  obliged  to 
expend  and  have  expended  large  sums  of  money  in  repairing 
said  bridge  and  in  erecting  a  new  bridge  in  its  4stead,  &c.,  to 
wit,  the  sum  of  $700,  of  which  the  defendants  had  notice. 

On  the  trial  in  the  county  court,  the  plaintiffs  offered  in 
evidence  a  copy  of  the  records  of  the  town  of  Royalton, 
showing  that  at  a  meeting  of  said  town,  duly  warned,  held 
on  the  9th  day  of  September,  1 830,  the  following  vote  was 
passed,  viz : — 

'  Voted,  that  if  the  Royalton  and  Woodstock  turnpike  com- 
'pany  will  lay  out  and  support  their  road  across  the  bridge 
'  over  White  river  near  Royalton  meeting  house,  and  support 
'  said  bridge  as  a  part  of  said  turnpike,  the  town  of  Royalton 

*  will  pay  the  sum  of  twenty-five  dollars,  annually,  for  the 

*  term  of  twenty  years,  to  said  company  towards  the  support      // 
'  of  said  bridge.' 

The  plaintiffs  also  offered  in  evidence  a  paper  purporting 
to  be  a  copy  of  a  contract,  recorded  in  the  town  clerk's  ofllce 
in  Royalton,  made  between  Royalton  and  the  defendants,  of 
the  fallowing  tenor ; — 

'  Whereas,  the  town  of  Royalton,  at  a  town  meeting 
'  holden  on  the  ninth  day  of  September,  1830,  voted  (recit- 
'  ing  the  vote  of  the  town  above  set  forth.)  Now,  as  sole 
<  director  of  said  turnpike  company,  I  hereby  accede  to  the 

Vol.  XIV.  w.  r.  iv.  40 
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Windsor.    <  proposition  contained  in  said  yote  and  do  hereby,  as  sach 
1842.       ^  director,  obligate  and  bind  said  company  to  lay  out  and 


Rojaitoa     '  tiupport  their  road  across  the  said  bridge  and  support  said 
R.  ^'d  w    '  b^>^8®  ^  P^''^  ^f  ^^  turnpike,  as  is  in  said  vote  men- 
Ttumpike  Co.  ^  tioned.  Edwin  Eboerton,  director  of  the 

'  Royalton  and  Woodstodc  Turnpike  company.' 

The  defendants  objected  to  the  admission  of  this  paper* 
The  plaintiffs  then  called  Edwin  Edgerton  as  a  witness  U> 
prove  that  such  a  contract  was  executed  between  the  parties, 
relating  to  said  bridge.  This  testimony  was  objected  to  by 
the  defendants,  on  the  ground  that  the  contract  itself  should 
be  produced  or  its  loss  first  proved.  The  court  permitted 
the  witness  to  testify  that  he  once  made  such  a  contract, 
but  not  to  testify  to  its  contents.  The  plaintiffs  then  offered 
a  book  of  records  of  the  town  of  Royalton,  in  which  the 
contract  appeared  to  have  been  recorded,  accompanied  with 
testimony  that  search  had  lately  been  made  in  the  town 
clerk's  oflSice  of  Royalton  and  among  the  papers  of  the  town 
treasurer  and  also  among  the  papers  of  the  selectmen  and 
no  such  contract  could  be  found.  There  was  no  testtmoay 
tending  to  show  that  said  contract  was  ever  in  either  of  those 
places,  except  that  the  records  of  said  town  showed  that  such 
contract  was  recorded  in  the  town  clerk '.s  office.  The  defen- 
dants objected  to  the  book  of  records  but  it  was  admitted. 

The  plaintiffs  offered  in  evidence  the  records  and  by-laws 
of  the  Royalton  and  Woodstock  turnpike  company,  show- 
ing that  such  by-laws  authorized  the  appointment  of  a 
director,  or  three  directors,  as  a  majority  of  said  company 
might  deem  necessary,  who  should  have  power  to  make  all 
necessary  contracts  in  behalf  of  said  company,  for  the  pur- 
pose of  carrying  into  effect  the  purposes  of  the  grant ;  and 
further  showing  that  at  the  annual  meeting  of  said  company, 
duly  warned,  held  on  the  first  Monday  of  January,  1830, 
said  Edgerton  was  appointed  sole  director  of  said  company 
for  the  year  next  ensuing,  and  that,  at  said  meeting,  a  vole 
was  passed  appointing  said  Edgerton  a  committee  to  lay  out 
and  alter  the  road  of  the  company  in  such  place  or  places  as 
in  his  opinion  might  be  expedient  for  the  year  ensuing. 
These  records  and  by-laws  were  objected  to  by  the  defend- 
ants but  admitted  by  the  court. 

The  plaintifis  then  called  said  Edgerton  to  piove  the  ood- 
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tents  of  said  written  ccmtraGt,  to  whieh  the  defendants  ob*   Windsor, 
jectedy  on  the  ground  that  the  plaintiffs  had  not  proved  its       i842.  * 
I06S9  or  given  the  defendants  notice  to  produce  it ;  but,  as  it    ^^y^^^jj 
did  not  appear  that  the  original  paper  was  ever  in  the  custody    ^    \^ 
of  the  defendants,  the  objection  was  overruled,  and  the  wit"  TorApike  Co. 
ness  testified  that  he,  as  sole  director  of  said  turnpike  com- 
pany, executed  such  a  contract  as  was  found  recorded  in  the 
record  book  of  the  town  of  Royalton^  as  above  stated. 

The  plaintiffs  also  introduced  testimony  tending  to  show 
that  they  had  annually  paid  the  defendants  twenty-five  dollars 
as  alleged  in  their  declaration. 

The  plaintiffs  then  introduced  testimony,  tending  to  show 
that  the  bridge  was  out  of  repair  in  the  fait  of  1838,  and 
winter  and  spring  following,  and  that  on  the  2d  day  of  May^ 
1839,  notice  was  given  to  Gardner  Winslow,  who  was  sole 
director  of  the  said  turnpike  company,  that  said  bridge  was 
thus  out  of  repair ;  that  on  the  14th  day  of  May,  1839.  the 
town  of  Roysdton  held  a  town  meeting  at  which  they  direct* 
ed  the  selectmen  to  put  said  bridge  in  a  good  state  of  repair; 
that  on  the  5th  day  of  the  next  July  the  town  of  Royalton,  by 
their  sdectmen  or  committee,commenced  repairing  said  bridge^ 
and  that  since  September,  1838^  the  defendants  had  done 
nothing  towards  the  support  of  said  bridge.  There  was  no 
proof  that  the  town  of  Royalton  ever  paid  the  defendants  any* 
thing,  after  the  annuity  which  fell  due  in  September,  1838* 

The  plaintiffs  further  introduced  evidence  tending  to  show 
that  the  defendants,  by  their  directors,  changed  their  turnpike 
road  and  carried  it  across  the  river  near  the  house  of  Jacob 
Fox,  in  Royalton,  and  carried  it  over  a  bridge  erected  by  said 
town  in  1837.  This  was  done  on  the  26th  day  of  Novem* 
ber,  1838,  atid  from  that  time  forward  the  defendants  ceased 
using  the  bridge  at  Royalton  village.  There  was  also  evi» 
denee  tending  to  show  that  when  the  contract  was  made, 
the  qM.  turnpike  bridge  at  Fox^s  was  gone  and  that  the 
bridge  below  the  village  was  old  and  the  defendants  were 
obliged  to  build  and  did  build  a  new  bridge,  two  reaches  in 
1831,  and  one  other  in  1832,  and  that  on  the  14th  of  May, 
1839,  the  bridge  required  to  be  rebuilt ;  also  that  the  bridge 
at  Fox's,  which  the  town  had  built  in  1837,  was  in  repair. 

The  defendants  requested  the  court  to  charge  the  jury, 
that  if  they  fojand  that  the  defendants  made  such  a  contract 
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WiwDfloR,  as  testified  to  by  Edgerton,  and  that  the  defendants  supported 

1842!^'  And  maintained   said  bridge  up  to  November,   1838,  when 

Royaiton  ^^^  '^*^  ^^  defendants  was  altered  and  thus  the  use  of 

V.  the  bridge  was  discontinued,  it  was  a  fulfilment  of  the  con- 

Taropike  Co.  ^^^^  ^°  ^^^^^  P^^^  ^°^  ^^^  plaintiffs  could  not  recover ;  that 
if  they  believed  that  the  plaintiffs,  by  their  selectmen  or 
committee,  after  the  meeting  of  said  town  in  May,  1839, 
went  on  in  conformity  with  the  vote  of  said  town  and  repair* 
ed  said  bridge,  and  have  ever  since  used  it  as  a  public  bridge 
and  have  from  time  to  time  repaired  it  as  occasion  required, 
it  was  an  abandonment  of  the  contract  between  the  parties, 
by  mutual  consent,  and  the  plaintifis  could  recover  for  noth- 
ing done  since  said  town  meeting  in  May,  1839 ;  especially 
if  they  found  that  the  town  had  not  paid  them  or  offered  to 
pay  them  any  thing  since  September,  1838 ;  that,  in  any 
event,  the  plaintiffs  could  not  recover  anything  unless  they 
first  notified  the  defendants  that  the  bridge  was  out  of  repair, 
and  requested  them  to  put  it  in  repair.  The  court  were 
also  requested  by  the  defendants  to  lay  down  some  rule  of 
damages  in  case  the  jury  found  for  the  plaintiffs.  And  the 
court  did  charge  the  jury,  that  if  they  found  the  contract 
proved  as  allied  in  the  plaintiffs'  declaration,  the  plaintiffs 
were  entitled  to  recover  such  sum,  as,  from  the  evidence  sub- 
mitted, they  should  judge  would  make  the  plaintiffs  good 
for  the  damages  they  had  suffered,  by  reason  of  the  defend- 
ants abandoning  the  contract  and  leaving  the  bridge  upon 
the  town  in  such  a  condition  as  to  require  rebuilding  ;  that 
the  jury  would  limit  their  inquires  to  the  time  when  both  the 
parties  ceased  in  fcu:t  to  act  under  the  contract ;  that  if  the 
bridge  was  out  of  repair,  the  defendants  were  bound  to  know 
it  and  make  the  necessary  repairs;  that,  if  they  believed  the 
evidence  submitted,  the  defendants  were  under  contract  to 
maintain  the  bridge;  that  if  they  found  that  both  parties  went 
on  under  the  contract  for  eight  years,  and  that  Royaiton  paid 
$25.00  per  annum  during  that  time,  the  defendants  were 
bound  to  fulfil  their  part  of  the  contract,  and  that  it  would 
not  be  just  to  cast  the  burden  of  supporting  the  bridge  upon 
the  town  ;  that  they  would  take  into  consideration  the  cir- 
cumstance that  the  defendants  had  laid  their  road  over  the 
bridge  at  Fox's,  which  bridge  was  built  by  the  town,  and,  in 
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view  of  a]l  the  evidence  return  such  a  verdict  as  they  thought    Windsor, 
the  justice  of  the  case  requires.  1842!^^' 


The  jury  returned  a  verdict  for  the  plaintiffs  and  the  de-    Royalton 
fendants  excepted.  «• 

'^  R.  and  W. 

Taropike  Co. 

C.  Marshy  for  defendants. 

The  paper,  purporting  to  be  a  copy  of  the  contract  made 
by  Edgerton,  as  director  of  the  turnpike  'company,  was  im- 
properly admitted  by  the  county  court. 

This  paper,  which  only  purports  to  be  a  copy  of  a  paper, 
is  certified  by  the  town  clerk  to  be  a  true  copy  of  the  original 
as  found  in  the  book  of  records  in  Royalton  town  clerk's 
office. 

The  paper  recites  the  vote  of  the  town,  and  then  an  ac- 
ceptance of  the  proposal  as  made  by  the  town  in  that  vote, 
by  Edgerton,  the  director  of  the  turnpike.  But  the  paper 
is  without  date,  and  was  evidently  made  and  signed  sometime 
after  the  date  of  the  vote. 

Such  acceptan€e  does  not  prove  a  contract  made  the  9th 
of  September,  1830,  and  was  inadmissible,  being  a  copy 
of  a  copy,  without  any  proof  that  the  first  was  a  true  copy. 

It  was  not  a  paper  proper  for  record  in  the  town  clerk^s 
office,  and  being  there  recorded,  is  no  proof  that  it  was  a 
true  copy. 

It  is  nowhere  shown  that  the  warning  for  the  town  meet- 
ing on  the  9th  of  September,  1830,  contained  an  article, 
that  this  subject  was  to  be  acted  upon.  This  vote  is  there- 
fore void  and  the  record  of  it  is  not  evidence  in  the  case. 

The  paper  showing  the  contract,  and  the  evidence  of  Mr. 
Edgerton,  ought  not  to  have  been  admitted,  because  there 
was  no  proper  proof  of  the  loss  of  the  original  paper.  The 
copy  of  that  paper  and  the  vote  of  the  town,  taken  together, 
do  not  prove  the  contract,  as  alleged  in  the  first  count,  to 
have  been  made  on  the  9th  of  September.  And  being  a 
special  promise,  the  proof  must  sustain  the  contract  as  al- 
leged. And  the  time  of  making  it  is  material. 

The  contract  was  not  consumated  till  the  proposal  made 
by  the  town  was  accepted,  and  the  certificate jmplies  that  it 
was  accepted  after  the  day  of  the  meeting. 

Even  if  the  papers  were  properly  admitted,  they  do  not 
support  either  of  the  specud  counts  in  the  declaration.    The 
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^11^*^^'    first  coant  states  that  the  parties  mutually  agreed,  &c.i  that 

1842.       the  defendants  would  lay  their  road  across  the  bridge,  (as  we 

Royalton     T^ad  it,)  twenty  years  ;  and  that  the  plaintiffs  would  pay  de- 

R  and  w     ''^"^l^^^^  $25.00  annually  for  the  term  of  twenty  years,  that 

Tarapike  Co.  is,  that  there   were  mutual  and  independent  contracts,  and 

each  the  consideration  of  the  other. 

The  second  states  the  same  thing  more  formally,  that,  in 
consideration  that  plaintiffs  promised  to  pay  defendant 
$25.00  annually  for  twenty  years,  defendants  promised 
plaintiffs  that  they  would  lay  out  the  road  across  the  bridge 
and  support  the  bridge  for  twenty  years. 

But  the  vote  or  proposal  of  the  town,  which  the  director 
of  the  turnpike  accepted,  was  not — that  if  the  corporation 
would  promiaey  or  had  promised  to  lay  out  the  road  and  sup- 
port the  bridge,  that  plaintiffs  would  pay,  &c.,  but  if  the 
turnpike  company  would  acluallff  lay  o%U  the  toady  across 
the  bridge  as  a  part  of  their  road,  and  aduaUy  support  the 
bridge,  plaintiffs  would  pay  the  $25.00  annually  for  twenty 
years ;  thus  making  the  contract  of  plaintiffs  actually  de- 
pendent on  the  performance  of  the  contract  on  the  part  of 
defendants.  If  the  contract  was  as  the  declaration  states, 
we  could  annually  sue  for  the  $25.00  whether  we  performed 
on  our  part  or  not.  And,  as  the  rule  of  damages  might  be 
different,  each  might  have  his  remedy  without  regard  to  per*> 
formance  on  the  other  side.  Surely  this  will  not  be  pre- 
tended. 

It  would  seem  that  plaintiffs'  counsel,  at  least,  partly  un- 
derstood the  contract  in  the  same  way,  for  he  has  taken  much 
care  to  aver  performance  on  the  part  of  plaintiflb,  and,  at 
the  trial,  to  establish  the  fact.  And  it  is  certain  that  the 
parties  so  understood  the  transaction,  for  the  defendants  laid 
the  road  across  and  supported  the  bridge  as  long  as  it  was 
thought  to  be  for  their  interest,  and  then  laid  the  road  else- 
where. And  the  plaintiffs  ceased  to  pay  the  anDuity.  The 
contract  then — that  is,  26th  of  November,  1838— came  to 
an  end.  The  defendants  have  not  stipulated  to  support  the 
bridge  for  any  given  number  of  years,  and,  as  appears  by  the 
contract,  had  a  right  to  cease  the  support  of  the  bridge,  and 
alter  the  road  at  any  time,  and  the  plaintiffs  duty  to  pay 
ceased  at  the  same  time. 

The  plaintiffs  then  in  the  summer  of  1839,  as  their  duty 
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was,  went  on  and  built  a  new  bridge,  o/Ier  the  contract  was  Wiwdsor, 

•  1  »    /  Februanu 

at  an  end,  and  were  not  at  expense  before.  1842. 


This  view  of  the  subject,  if  correct,  and  we  are  confident    aoyaiton 
it  is,  disposes  also  of  the  two  general  counts,  tl    \  vi 

There  is  another  view  of  this  action  more  fatal  than  any  Tarnptke  Co. 
yet  presented.  It  is  this : — ^The  town  of  Royalton,  even  if 
the  warrant  for  the  meeting  had  an  article  mentioning  the 
subject  matter  to  be  acted  upon  (which  it  did  not, )  had  no 
authority  to  bind  itself  to  pay  money  for  twenty  years  to 
come.  It  might  perhaps  bind  itself  for  one  year.  Stetson 
V.  Kempton,  13  Mass.  272. 

The  proposition,  both  as  being  without  a  proper  warning 
on  the  subject,  and  as  being  what  the  inhabitants  had  no 
right  to  offer,  was  void*  And  being  a  void  agreement,  if 
acceded  to  by  defendants  could  be  no  consideration  for  a 
oontract  on  the  part  of  defendants. 

Again,  if  the  contract  is  construed  as  we  think  the  declar- 
ation states  it,  and  as  the  court  by  tiie  charge  seem  to  have 
understood  it,  i.  e.  to  lay  the  road  and  keep  it  there,  and 
support  the  bridge  for  twenty  years,  the  corporation  or  the 
director  had  as  little  right  to  accept  the  proposition  as  the 
town  had  to  make  it. 

The  corporation  could  bind  itself  for  only  one  year.  The 
corporation  has  a  right  to  lay,  and  from  time  to  time,  to  alter 
the  road.  And  the  director  could  neither  bind  himself,  the 
corporation,  nor  his  successors  in  office,  to  keep  the  road  in 
any  place,  nor  support  any  particular  bridge  for  any  given  time 
whatever. 

We  would  ask,  by  what  authority  either  party  could  make 
the  contract  which  the  plaintiffs  aver  they  did  make  ? 

The  court  charged  the  jury  that  if  they  found  the 
contract  proved  as  alleged  in  the  declaration,  the  plaintiffs 
were  entitled  to  recover  such  sum  as  would  make  them 
good  for  the  abandonment  of  the  contract  by  defendants. 
That  if  they  found  the  contract  proved,  and  that  the  par- 
ties went  on  under  it  for  eight  years,  and  the  town  paid 
^25.00  per  annum,  during  that  time,  the  defendants  were 
bound  to  filfil  their  part  of  the  contract,  and  that  it.  would 
not  be  just  to  cast  the  burden  of  supporting  the  bridge  upon, 
the  town  after  that  time. 

As  it  does  not  appear,  in  the  bill  of  exceptions^  that  any 
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Windsor,    evidence  was  given  of  the  expense  of  building  the  bridge  in 

^^8^*^^*     1839,  the  damages,  or  some  part  of  them,  must  have  been 

given  for  the  non-performance  of  the  contract  subsequent  to 

^v.   °     1839. 

T^'  "ke^o      ^"  ^^®  whole  it  is  quite  impossible  for  the  court  to  do  less 

than  grant  a  new  trial. 

T.  Hutchinson,  for  plaintiffs. 

1.  We  are  unable  to  discover  any  validity  in  the  objec- 
tions to  the  copies  from  the  town  clerk's  records  for  the  pur- 
pose of  showing  where  the  original  contract  was  when  it  was 
last  seen,  and  thereby  discover  where  to  search  for  it,  intro- 
ductory to  proof  of  its  loss  and  its  contents. 

2.  The  loss  was  sufficiently  proved  to  admit  the  proof  of 
the  contents  of  the  written  contract. 

3.  No  notice  was  necessary  to  the  defendants  to  produce 
the  original  contract,  for  there  was  no  evidence  of  its  ever 
being  in  their  possession.  Edgerton  was  sole  director,  and 
signed  the  contract  as  such. 

4.  The  by-laws  and  records  of  the  defendants  show  that 
Edgerton  had  sufficient  authority  to  make  such  a  contract ; 
and  their  acting  under  it,  and  having  the  benefit  of  it  eight 
years,  furnishes  ample  confirmation  of  his  act  in  making  the 
contract. 

5.  The  charge  to  the  jury  was  correct.  The  contract 
was  mutual  for  twenty  years.  And  when  the  town  had  erect- 
ed a  new  bridge,  and  the  defendants  moved  their  road  from 
its  former  route  and  placed  it  over  the  new  bridge,  and 
stopped  repairing  the  old  bridge,  there  was  a  failure  and  re- 
fusal of  the  defendants  to  perform  the  remainder  of  the  con- 
tract on  their  part ;  and  threw  the  burden  of  repairing  the 
old  bridge  upon  the  town,  against  their  will.  Every  thing 
concerning  it  was  as  much  within  the  knowledge  of  the  de- 
fendants as  of  the  plaintiffs  ;  and  yet  plaintiffs  did  give  no- 
tice of  this  want  of  repair  to  the  sole  director,  as  was  proved 
on  trial. 

Neither  party  had  a  right  to  abandon  this  contract  without 
the  consent  of  the  other.  And  the  town  making  these  re- 
pairs, when  obliged  to  do  it  on  account  of  the  neglect  of  the 
defendants,  is  very-  far  from  being  evidence  of  an  abandon- 
ment of  the  contract  by  the  town. 
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The  opinion  of  the  court  was  delivered  by  Wihdsor, 

Redfield,  J.  —  In  regard  to  the  question  of  variance,  it       i842. 


haB  been  urged  that  it  is  unimportant,  as,  at  all  events,  the     Royalton 
genera!  counts,  which  are  found  in  the  declaration,  are  suffi-         v. 
cient  to  justify  the  recovery.     That  is  true,  when  the  terms  Turnpike  Co. 
of  the  special  contract  have  been  performed  by  both  parties, 
80  that  nothing  more  remains  to  be  done  but  the  simple  duty 
of  paying  for  money,  or  labor,  or  goods,  &c.   But  that  is  not 
this  case.     Here  the  claim,  on  the  part  of  the  plaintiffs,  is 
founded  expressly  upon  the  non«-performance  of  the  special 
contract,  and  sounds  in  damages  therefor  wholly.     In  all 
such  cases  the  declaration  must  be  special/  and  if  there  be  a 
variance  it  is  fatal. 

We  think,  however,  thdx  there  is  no  variance  in  the  pres- 
ent case.  The  first  count,  after  a  very  long  ind^cement,  in 
stating  the  obligation,  adopts  very  nearly  the  words  of  the 
contract  itself.  •  This  is  sometimes  sufficient  and  sometimes 
not.  That  depends  upon  the  degree  of  precision  and  cer- 
tainty with  which  the  contract  is  drawn.  All  contracts,  how- 
ever vague  and  uncertain  in  their  import,  when  brought  be- 
fore courts,  must  be  enforced  in  some  way,  unless  they  are 
80  imperfect  that  it  is  apparent  either  that  the  minds  of  the 
parties  never  did  meet,  and  so  no  contract  was  made,  or  else 
that  the  parties  omitted  such  parts  of  the  writing  as  to  leave 
it  mere  conjecture  what  was  intended.  In  all  other  cases 
courts  will  put  such  construction  upon  the  contract  as  will, 
most  probably,  all  things  considered,  coincide  with  the  ex- 
pectations of  the  parties,  at  the  time  of  entering  into  the 
contract.  But  in  regard  to  a  declaration,  it  should  be  certain 
to  a  common  intent,  and  where  the  contract  is  not  so  it  be- 
comes the  duty  of  the  pleader  intelligibly  to  express  that 
view  of  the  contract  upon  which  the  plaintiff's  claim  is 
founded.  If  this  is  not  done,  the  declaration  will  be  bad 
upon  demurrer,  and  many  times  on  motion  in  arrest  of  judg- 
ment. It  could  hardly  be  said,  with  propriety,  that  such  a 
ease  presented  any  question  of  variance,  for  the  declaration, 
instead  of  being,  as  it  should  be,  a  description  of  the  con- 
tract, in  the  language  of  the  law,  is  a  description  of  it  in  its 
own  language ;  but  it  is  not,  on  that  account^  any  less  a 
description  of  it. 

But,  in  the  second  count,  the  plaintiffs  have  declared  upon 

Vol.  XIV.  w.  b.  iv.  41 
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Windsor,    the  contract  according  to  what  they  conceive  or  claim  to  be 
\&42.^^    its  legal  import,  i.  e.  that  in  consideration  the  plaintiffs  would 
Royalton    P^V  defendants  twenty-five  dollars  annually   for  the  term  of 
«•  twenty  years,  the  defendants  promised  them  that  they  would 

Turnpike  Co.  lay  out  their  road  so  as  to  cross  this  bridge,  and  would  support 
the  bridge  for  the  same  term.  Now  it  is  said  this  is  not  the  fair 
import  of  the  contract.  We  think  any  other  construction  would 
render  it  a  very  absurd  contract,  on  the  part  of  the  town.  If 
the  town  had  a  bridge  which  the  defendants  wished  to  use, 
it  is  hardly  supposable  that  the  plaintiffs  would  consent  to 
pay  them  an  annuity  of  twenty  five  dollars  to  induce  them 
to  use  it,  and  still  permit  them  to  abandon  it  at  will.  It  is 
not  shown  that  this  bridge  required  immediate  repairs.  Very 
likely  it  might  continue  to  subserve  the  purpose  of  its  erec- 
tion many  years,  without  requiring  very  much  repairs.  But, 
within  the  twenty  years,  it  would  require  to  be  rebuilt ;  and 
from  accidents,  perhaps,  it  might  be  necessary  to  rebuild  it 
more  than  once.  To  allow  the  defendants,  then,  to  abandon, 
at  will,  would  be  to  pay  them  a  premium  to  induce  them  to 
use  the  bridge  while  it  did  last.  The  consideration  for  the 
plaintiffs'  promise  was  the  risk  which  the  defendants  incurred 
in  undertaking  to  support  the  bridge  for  the  term  agreed. 
This  construction  is  surely  quite  as  consistent  with  the  terms 
of  the  contract  as  any  other,  and  it  is  the  only  one  which 
makes  its  mutual  obligations  in  any  sense  equal,  or  reasona- 
ble, or  probable. 

In  regard  to  the  right  of  towns  to  make  such  contracts  we 
entertain  no  doubt.  It  is  true,  indeed,  that  towns  can  only 
bind  themselves  by  such  contracts  as  come  within  the  scope 
of  the  legitimate  objects  of  their  creation.  In  regard  to  these 
objects,  their  discretion,  in  order  to  consist  with  the  degree 
of  freedom  necessary  properly  to  consult  their  own  interests, 
must  be,  in  a  great  measure,  unlimited.  One  of  these  objects 
is  the  maintaining  of  public  highways.  They  might,  no 
doubt,  contract  with  an  individual  to  build  a  road  or  bridge, 
and  to  repair  it,  or  to  warrant  it  to  stand,  without  repair,  for 
any  reasonable  number  of  years,  for  a  stated  sum,  at  once, 
or  by  instalments,  or  for  a  specified  annuity.  And  that  case 
is,  in  principle,  the  same  with  the  present.  Such  a  course, 
in  regard  to  building  bridges,  is  not  an  uncommon  one,  and, 
to  my  knowledge,  its  legality  has  never  been  questioned.    It 
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is  but  applying  to  the  present  subject-matter  the  principle    Windsor, 
of  the  cases  which  have  already  been  decided,  in  relation  to       1842!^' 
the  powers  of  towns.     Hazen  v.  Strong,  2  Vt.  R.  427.  """^~j^^^ 
Briggs  V.  Whipple,  6  Vt.  R.  90.     Patvlet  v.  Strang,  2  Vt.         v, 
R.  442.     Schoff  V.  Bloomfidd,  8  Vt.  R.  472.  Tarnplke^o. 

In  regard  to  the  authority  of  the  defendants  to  enter  into 
such  a  contract,  we  think  it  is  precisely  commensurate  with 
that  of  towns,  so  far  as  respects  the  building  and  repairing  of 
their  road,  which  is  the  object  of  their  creation.  We  do  not 
perceive  any  good  reason  why  such  a  contract  as  the  present, 
with  a  view  to  save  some  portion  of  the  expense  of  support- 
ing an  expensive  bridge  upon  their  road,  would  not  come 
legitimately  within  the  range  of  their  discretion.  If  courts  ^ 
should  undertake  to  place  any  very  nice,  certainly  any  very 
narrow,  limits  upon  the  exercise  of  such  a  discretion,  either 
by  towns  or  turnpike  corporations,  it  would  be  likely  to  de- 
feat the  object  of  conferring  such  powers.  We  do  not  say  it 
has  no  limits,  but  only  that  they  are  far  beyond  the  bounda- 
ries tp  which  this  contract  leads. 

The  power  of  the  director  to  make  the  contract  on  the 
part  of  the  defendants,  depends  upon  the  by-laws  of  the  cor- 
poration, which  are  the  statutes  limiting  and  defining  the 
powers  of  all  private  corporations,  with  one  qualification,  that 
they  be  not  inconsistent  with  their  several  charters.  The 
director,  who  made  this  contract,  was  the  sole  director  for 
the  year.  By  the  by-laws,  he  had  authority  <  to  make  all 
<  necessary  contracts,  on  behalf  of  the  corporation,  for  the  pur- 
'  pose  of  carrying  into  efiect  the  objects  of  the  grant.'  He 
had,  in  express  words,  during  his  term  of  office,  the  entire 
power  of  the  corporation,  which,  we  have  considered,  was 
suflicient  for  the  purpose  of  making  this  contract. 

There  are  two  other  points  in  the  case,  upon  which  we 
have  had  more  difiiculty.  We  do  not  perceive  how  there 
was  any  very  satisfactory  evidence  of  the  loss  of  the  original 
written  contract.  It  is  true  search  was  made  where  this 
contract  would  most  likely  have  been,  but  there  was  no 
legal  evidence  that  the  contract  ever  was  in  fact  in  either  of 
the  places  where  search  was  made.  It  is  true,  too,  that  what 
purported  to  be  a  copy  of  it  was  found  on  the  town  books,  in 
the  hand-writing  of  the  clerk,  perhaps.  But  the  clerk  was 
not  called  to  verify  the  copy,  upon  oath.    If  he  had  been, 
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WiHDtoR.  very  likely  some  clew  might  have  been  gained  of  the  pf«flent 
id4^r^'  existence,  or  of  the  loss,  or  destruction  of  the  paper,  fiat 
j^^  ^jj^^  surely  the  town  clerk  could  not  authenticate  the  copy  of  the 
9.  contracts  of  the  town,  by  recording  them,  any  more  than  he 
Tumpae  Co.  ^^^^^  ^^^  contracts  of  other  persons.  The  transcript  on  the 
town  books  was  in  no  sense  a  record.  It  afforded  no  legal 
evidence  of  the  existence  even  of  the  original,  much  less  of 
its  place  of  deposit,  or  custody.  Mr.  Edgerton  clearly  could 
not,  from  memory  merely,  verify  this  copy.  It  was  not  then 
ghown  to  be  a  copy.  No  legal  proof  was  offered  to 
show  that  search  had  been  in  fact  made  for  this  paper  where 
it  had  ever  been.  And  still  such  circumstances  were  devel* 
oped  as  would  render  it  desirable  that  inquiry  should  be 
made  of  the  town  clerk,  at  least,  if  his  testimony  could  be 
had.  As  this  defect  in  the  trial  is  upon  a  point  not  always 
very  material  to  the  merits  of  the  controversy,  and  when  this 
case  could  not  form  a  rule  for  another,  as  all  such  questions 
must  depend  mainly  upon  their  own  circumstances,  we  might 
have  possibly  been  inclined  to  get  alongtwith  it  if  it  were  not 
for  the  insuperable  difficulty  in  regard  to  the  rule  of  damages 
given  to  the  jury. 

The  rule  of  damages,  in  this  case,  should  have  been  to  give 
the  plaintiffs  the  difference  between  what  they  were  to  pay 
the  defendants  and  the  probable  expense  of  performing  the 
contract,  and  thus  assess  the  entire  damages  for  the  remain* 
ing  twelve  years.  This  is  a  plain  and  obvious  rule,  and  one 
not  very  difficult  to  explain  to  the  comprehension  of  a  jury. 
In  looking  into  the  charge  of  the  court  below,  it  is  not  easy 
to  say  precisely  what  rule  the  court  did  intend  to  lay  down* 
It  is  certain  it  is  not  the  one  now  given.  In  one  particular 
it  would  seem  to  have  been  more  favorable  to  the  defendants 
than  it  should  have  been,  of  which  they  cannot  complain ; 
but,  in  another  point,  it  might  operate  seriously  against  them. 
I  mean  the  jury  being  instructed  to  take  into  the  account,  in 
assessing  damages,  that  the  defendants  had  laid  their  road 
across  the  plaintiffs'  bridge  at  another  place  of  the  river.  It 
IS  not  explained  how  this  was  expected  to  affect  the  damages. 
It  is  of  course  uncertain  how  it  did  affect  them  in  the  mind 
of  the  jury.  And  as  it  is  certain,  from  the  present  state  of 
the  case,  that  this  circumstance  lay  wholly  out  of  the  range 
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of  the  proper  inquiry,  in  relation  to  damages,  the  judgment  ia    Windsor, 
reversed,  and  a  new  trial  granted.  ^'isJa'^' 


Samuel  Austin,  Jr.,  t;.  Joseph  F.  Tilden  and  Augustus 

Taylor. 

When  ft  sheriff  Bells  property  on  execation,  as  the  property  of  the  jadgmeat 
debtor,  bat  which  is  in  fact  owned  by  another  person,  the  parchaser,  if 
he  does  not  take  immediate  possession,  acquires  no  property  as  against 
the  owner,  and  cannot  maintain  an  action  of  trespass  against  him  for 
taking  and  conyerting  the  property  to  his  own  use. 

Trespass  for  taking  a  stage  sleigh. 

Plea,  the  general  issue,  and  trial  by  jury. 

On  the  trial  in  the  county  court,  the  plaintilBf  introduced 
testimony  tending  to  prove  that  he,  with  one  Dow,  now  de- 
ceased,.purchased  the  sleigh  in  question,  at  a  sheriff's  sale, 
on  an  execution  against  one  John  Cook,  and  left  it  in  posses- 
sion of  one  Putnam,  and  in  the  same  situation  in  which  it 
was  placed  by  said  Cook,  previous  to  its  being  taken  on  the 
execution,  upon  which  it  was  sold,  as  aforesaid,  where  it  re- 
mained till  taken  away  by  defendants,  as  hereinafter  stated. 

The  defendants  introduced  testimony,  tending  to  prove 
that,  before  the  sleigh  was  taken  on  execution,  the  defend- 
ant, Tilden,  purchased  it  of  said  Cook,  in  part  payment  of  a 
debt  then  bona ^de  due  from  said  Cook,  and  immediately 
gave  notice  of  said  purchase  to  said  Putnam,  in  whose  pos- 
session said  sleigh  then  was,  and  requested  said  Putnam  to 
take  care  of  it  for  him  ;  that  after  the  sale  of  the  sleigh  on 
said  execution,  the  said  Taylor,  by  direction  of  the  said  Til- 
den, took  said  sleigh  away  and  put  it  to  their  own  use.  Up- 
on this  evidence  the  defendants  requested  the  court  to  charge 
the  jury,  that  if  they  believed,  from  the  testimony,  that  Til-  . 
den  bona  fide  purchased  the  sleigh  while  it  was  in  Putnam's 
possession,  and  gave  notice  of  said  purchase  to  said  Putnam, 
and  requested  him  to  take  care  of  said  sleigh  for  him,  before 
it  waa  seized  or  taken  in  execution,  the  defendants  were  jus- 


Austin 

V. 

Tilden  and 
Taylor. 
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Windsor,    tified  in  taking  said  sleigh,  and  the  plaintiff  could  not  recov* 
1842!^'    er.     But  the  court  refused  so  to  charge  the  jury,  and  did 
.     .^      charge  them,  that,  if  they  believed,  from  the  testimony,  that 
o.         the  plaintiff  purchased  said  sleigh  at  a  regular  sheriff's  sale, 
"^'Taylorr^  it  vested  the  title  in  him,  and  that  he  had  a  right  to  recover, 
notwithstanding  the  defendants,   at  the  time  of  such  sale, 
were  the  absolute  and  bona  fide  owners  of  it,  and  had  done 
all  the  law  required  in  taking  possession  of  it.     To  which 
charge  the  defendants,  after  verdict  and  judgment  for  plain- 
tiff, excepted. 


for  defendants. 


A  sheriff  can  convey  no  better  title  than  he  himself  had 
to  property  sold  by  him. 

The  owner  of  property  can  reclaim  it,  peaceably,  even 
from  a  sheriff.  Spatdding  v.  Aualiny  2  Vt.  R.  555.  StaU 
V.  MiUer,  12  Do.  437.  See,  also,  1  Johns.  R.  470,  480. 
6  Do.  44.     Cushman  v.  CUley,  12  Vt.  R.  495. 

A.  P.  Hunton  and  O.  P.  Chandler^  for  plaintiff. 

I.  We  think  that  the  character  of  these  sales  entitles 
them  to  more  weight  and  validity  than  ordinary  sales.  They 
are  made  by  a  public  officer  in  a  public  manner,  having  the 
apparent  authority  and  sanction  of  law.  It  is  an  act  of  gov- 
ernment, through  its  agent,  after  public  notice  by  such  agent, 
thus  inviting  innocent  purchasers  to  buy.  So  public  are  they, 
and  so  free  from  any  presumption  of  fraud  in  the  purchaser, 
that  no  change  of  possession  is  held  necessary. 

II.  Upon  grounds  of  public  policy  these  sales  ought  to  be 
established.  The  common  law  proceeds  upon  the  principle 
that  sales  in  market  overt  should  be  established  for  the  sup- 
port and  benefit  of  trade.  Much  more  does  public  policy 
require  that  sheriffs'  sales  should  be  established.  2  Kent's 
Com.  324. 

This  would  occasion  no  essential  injury  to  the  real  owner 
of  property,  for  the  reason  that  the  sale  is  so  public  that  he 
will  have  sufficient  evidence  to  establish  his  remedy,  and  of 
course  he  can  establish  the  title  to  hi&f  own  property. 

It  can  be  no  injury  to  the  sheriff,  for  he  is  liable  at  all 
events,  and  by  an  indemnity  he  can  always  protect  himself ; 
also  by  making  the  purchaser  safe  he  will  receive  a  better 
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price  for  the  article,  with  which  to  respond  damages  to  the    Windsor, 
real  owner.  1042.  ^ 

The  adoption  of  this  rule  is  of  great  importance  as  re-      7~~: 
spects  the  interest  both  of  debtor  and  creditor,  that  property  v. 

thus  sold  may  command  its  value,  which  it  will  not  do  unless  Taylor!^ 
the  purchaser  is  protected  in  his  purchase,  and  as  so  large  an 
amount  of  property  is  transferred  in  this  manner,  this  is  a 
matter  of  no  small  consideration.  Bates  ▼.  Carter,  5  Vt.  R. 
608.  alley  v.  Cushman,  12  Vt.  R.  497.  Heacock  v. 
Walker,  1  Tyler's  R.  338.  Gates  v.  Gaines,  10  Vt.  R.  351. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  —  In  this  case  it  appears  that  Tilden, 
one  of  the  defendants,  purchased  the  property,  for  which  this 
suit  is  brought,  of  the  former  owner;  and  that  one  Putnam,who 
had  it  in  custody,  was  notified  of  the  sale,  and  agreed  to  keep  it 
for  the  purchaser.  The  sale  was  bona  fide,  and,  while  the 
property  was  in  the  possession  of  the  bailee  of  the  purchaser, 
the  defendants  took  it  away,  and  for  this  taking  the  plaintiff, 
who  claims  the  property,  has  brought  this  action.  The  claim 
of  the  plaintiff  is  under  a  purchase  at  a  sheriff's  sale. 

Whether  such  a  sale  is  equivalent  to  a  sale  in  market 
overt,  is  not  decided  in  this  case  ;  as  it  is  not  necessarily  in- 
volved in  the  decision  of  the  question  before  us.  It  cannot 
be  denied  that  the  authorities  of  the  courts  in  Great  Britain, 
and  in  the  state  of  New  York,  are  against  the  position  that 
such  a  sale  passes  any  property  to  the  purchaser,  if  the  judg- 
ment debtor  had  no  property  in  the  goods  sold.  It  would  be 
with  very  great  reluctance  that  I  should  be  induced  to  adopt 
a  principle  not  sustained  by  those  authorities.  From  the 
case  reported  in  Tyler,  it  appears  that  a  different  opinion  has 
been  entertained  in  this  Btate,  sanctioned  by  a  judicial  decis- 
ion, and  possibly  whenever  it  becomes  necessary  to  pass  di- 
rectly on  the  question,  it  may  be  decided  either  way,  and  the 
decision  sustained  by  authority.  The  members  of  the  court 
now  present  are  not  fully  agreed  on  the  question,  and  do  not 
deem  it  proper  to  express  any  opinion  upon  it. 

The  case  of  CilUy  v.  Cushnum,  1 2  Vt.  R.  494.  is  decisive 
of  the  case  now  before  us.  The  sleigh,  when  sold  to  the  plain- 
tiff, was  not  in  the  possession  of  the  judgment  debtor.  Cook, 
but  was  in  that  of  the  bailee  of  one  of  the  present  defendants. 
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Win DBOR,    The  plaintiff  never  took  possession  of  the  property  parchased. 
^^o^^'    No  title  passed  to  him,  as  against  the  defendant,  Tilden,  who 


~  appears  to  have  been  the  owner.  The  plaintiff  cannot,  there- 

^^        fore,  maintain  this  action,  either  against  the  defendant,  Til- 

Leland.      j^q^  q^  Ih^  other  defendant,  Taylor,  who  acted  under  the 

direction  of  Tilden  in  taking  the  property  in  dispute.     The 

judgment  of  the  county  court  is  therefore  reversed. 


William  Earl  t^.  John  H.  Leland,  principal  debtor,  and 

Aaron  P.  Leland,  trustee. 

Where  a  penon  was  ■ommoned  as  trastee  in  a  justice's  court,  in  a  suit  not 
appealable  by  the  principal  debtor,  and  the  trustee  was  made  chargeable 
and  appealed  to  the  county  court,  the  appeal,  on  motion,  was  diamiased^ — 
the  trustee  having  no  right  to  an  appeal. 

Assumpsit,  on  a  promissory  note,  dated  July  30,  1840, 
given  for  $13.38,  by  the  principal  debtor  to  the  plaintiff, 
in  which  Aaron  P.  Leland  was  summoned  as  trustee.  The 
suit  was  brought  before  a  justice  of  the  peace.  Judgment 
was  rendered  in  the  justice's  court  that  the  trustee  was 
chargeable  in  the  sum  of  %  16.87,  and  the  trustee  appealed 
to  the  county  court. 

On  the  entry  of  the  appeal  in  the  county  court  the  plain- 
tiff moved  to  dismiss  the  suit  on  the  ground  that  the  action 
was  not  appealable,  and  thereupon  the  county  court  dismis- 
sed the  suit  and  the  trustee  excepted  to  the  decision. 

&  Fttltom,  Jr.,  and  12.  Richardaany  for  trustee. 

We  insist  that  the  trustee  had  the  right  to  appeal  from  the 
decision  of  the  justice. 

The  fifty-seventh  section  of  the  trustee  act  provides  that 
if  either  party  shall  appeal  from  the  decision  of  the  justice, 
the  same  proceedings  shall  be  had  in  the  county  court  as 
though  the  case  had  been  originally  brought  there. 

The  fifty-fifth  section  provides  that  he  shall  not  be  ad- 
judged trustee  unless  he  shall  have  more  than  ten  dollars  in 
his  hands. 
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The  8izty«-third,  sixty-fourth  and  sixty-fifth  sections  pro- 
vide for  a  trial  between  the  plaintiff  and  trustee  which  may 
be  legally  had  without  the  consent,  and  even  without  the 
knowledge,  of  the  priucipal  defendant. 

We  believe  that  from  a  careful  examination  of  the  differ- 
ent sections  of  the  trustee  act  it  will  be  seen  that  the  trustee 
is  a  party  within  the  meaning  of  the  act,  and  entitled  to  an 
appeal ;  otherwise  he  may  be  adjudged  trustee  contrary  to 
law,  and  be  imprisoned  without  even  the  poor  privilege  of 
obtaining  a  discharge  by  the  poor  debtor's  oath.  Sec.  37, 
Trustee  Act. 

The  words  ^  principal  defendant,'  so  often  used  in  the 
trustee  act,  clearly  imply  that  there  is  another  defendant  be- 
sides the  '  principal.' 

In  Massachusetts,  under  a  statute  similar  to  ours,  it  has 
been  decided  that  a  trustee  may  appeal,  except,  plead  in 
abatement,  or  sustain  a  writ  of  error.  Purple  v.  Clarke  5 
Pick.  206.  Piper  v.  Willard,  10  Pick.  34.  Richarde  v. 
AUen,  8  do.  405. 

A  trustee  can  plead  in  abatement  Leach  v.  Cooki  trus- 
tee of  Wheeler  fy  SwaUaw,  10  Vt.  R.  239.  17  Pick.  166. 
He  may  maintain  a  writ  of  error  for  the  same  cause.  6  N. 
H.  R.  217. 

The  case  of  Huntington  v.  Biehop,  5  Vt.  R.  166,  mere- 
ly decides  that  a  trustee  cannot  review  nor  have  a  trial  by 
jury.  It  is  not  even  intimated  that  he  is  not  a  party  and  the 
decision  rests  upon  the  ground  that  the  act  granting  a  review 
was  made  antecedent  to  the  trustee  act. 

Trustees  have  been  permitted,  in  numerous  reported  cases 
in  this  state,  to  except  to  decisions  of  the  county  courts,  and 
the  right  of  excepting  is  as  much  confined  to  parties  as  is 
the  right  of  appeal.     Rev.  Stat.  164,  ^36. 

11.  If  we  adopt  the  doctrine  contended  for,  any  person 
may  be  deprived  of  an  appeal  where  thousands  of  dollars 
are  depending  and,  by  a  sort  of  judicial  robbery,  be  deprived 
of  his  all,  and  that,  too,  where  the  principal  defendant  would 
not  dare  to  sue  him  for  a  cent  over  ten  dollars. 

We  insist  that  the  trustee  loses  nothing  by  being  com- 
pelled to  litigate  the  claim  of  the  principal  defendant  in  this 
form  of  action,  which  he  would  have  if  sued  by  the  princi- 
pal defendant. 

Vol.  XIV.  w.  r.  iv.  42 
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But  it  is  said  the  action  against  the  principal  defendant  was 
not  appealable  and  could  not  have  been  appealed  by  him. 

That  is  true,  if  the  plaintiff  had  not  joined  the  trustee; 
but  having  done  so,  the  action  is  appealable  at  ail  events,  as 
between  him  and  the  trustee;  for  the  matter  in  demand  must 
exceed  ten  dollars  or  the  trustee  suit  cannot  be  sustained. 


L.  AdamSj  for  plaintiff. 

This  was  not  an  appealable  action,  it  being  instituted 
upon  a  note  of  an  amount  not  exceeding  twenty  dollars. 
See  Rev.  Stat.  175,^51. 

Neither  the  plaintiflf  nor  the  principal  debtor  had  the  right 
of  appeal,  and  if  this  appeal  is  sustained,  it  is  virtually  giv* 
ing  a  paramount  right  to  the  trustee.  But  if  it  is  conceded 
that  the  plaintiff  and  principal  debtor  had  the  right  of  appeal 
in  this  case,  then  indeed  it  settles  the  doctrine  that  all  trustee 
actions  are  appealable  without  regard  to  the  amount  of  the 
claim. 

It  is  clear  that  no  appeal  could  be  had  in  this  case  by  the 
principal  debtor,  and  will  it  be  said  that  a  part  of  the  suit 
can  be  appealed  whilst  the  other  part  remains  with  the  jus* 
tice  ?  But  if  it  is  contended  that  the  whole  action  is  brought 
up,  then  it  would  subject  the  principal  debtor  to  an  increased 
taxation  of  cost  in  the  county  court  without  his  assent. 

We  insist  that  no  trustee  action  brought  before  a  justice 
of  the  peace  can  be  appealed  by  the  trustee. 

The  right  is  not  given  by  the  statute.  All  that  is  said  on 
the  subject  is  contained  in  the  fifty«8eventh  section  of  the 
trustee  act. 

The  trustee  has  never  been  regarded  as  a  party  to  the 
action.  Huntington  v.  Bishop^  3  Vt.  R.  515;  do.  5 
Vt.  R.  186.  Baxter  &r  Edmunds  v.  Vincent,  6  Vt.  R.  674. 
Emerson  fy  Petrie  v.  Petrie,  9  Vt.  R.  275. 

The  finding  of  the  court  against  the  trustee  is  not  Sijudg* 
ment  but  a  mere  inquest.  Aldis  v.  HtUl,  I  Dan'l  Chip.  R« 
309. 

The  opinion  of  the  cotirt  was  delivered  by 
RoTCE,  J. — ^This  action  was  commenced  before  a  justice 
of  the  peace,  and  appealed  by  the  trustee   to   the  county 
courti  where  it  was  dismissed  as  not  being  legally  appealable. 
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It  appears  thai  the  plaintiff  declared  against  the  principal 
debtor  upon  a  promissory  note  for  less  than  twenty  dollars. 
As  between  them  the  suit  was  not  appealable. 

It  is  not  perceived  how  the  supplemental  process  against 
the  trustee  could  have  the  effect  to  change  the  action  or  to 
render  it  any  thing  more  or  less  than  an  action,  founded  on 
the  principal  debtor's  note.  And  whilst  it  remains  such, 
the  right  of  appeal  is  expressly  taken  away  by  statute. 

Whether  the  trustee  has  ever  a  right  to  claim  an  appeal 
for  himself  in  appealable  actions,  is  a  question  not  properly 
involved  in  this  case,  since  the  present  action  was  not  ap- 
pealable. SuflSice  it,  therefore,  to  say,  that  the  right  to  appeal 
an  action  from  a  justice's  court  is  given  to  a  party.  And  though 
the  trustee  is  a  party  in  interest  to  certam  proceedings  in 
the  cause^  the  general  impression  has  hitherto  been  that  he 
was  not  a  party  to  the  action^  within  this  provision  of  the 
statute. 

Judgment  affirmed. 


WiRDSOR, 

February^ 
1842. 

Earl 

9. 
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Note. — It  was  several  times  decided,  upon  the  last  cir- 
cuit, that,  under  the  revised  statutes,  a  person  summoned  as 
trustee  before  a  justice  of  the  peace,  was  not,  in  any  case, 
entitled  to  an  appeal  from  the  decision  of  the  justice  making 
him  chargeable. 

To  remedy  this  supposed  defect  in  the  law,  the  legislature, 
at  their  session  in  October,  1842,  passed  an  act  authorizing 
an  appeal  from  the  decision  of  a  justice  of  the  peace,  adjudg- 
ing a  person  trustee,  to  the  county  court,  under  the  same 
regulations  prescribed  by  law  in  ordinary  cases  of  appeal. 
See  pamphlet  laws  of  1842,  p.  17. 
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Jehiel  Smith  v.  Arnold  L.  Watson. 

A  phjBician  cannot  recoyer  of  a  brother  of  an  insane  person  for  medical 
attendance,  &c.,  rendered  the  latter,  at  the  request  of  soeb  brother,  nnless 

<  there  was  an  employment  under  such  cireumstances  as  to  show  an  inten- 
tion on  the  part  of  such  brother  to  pay  for  the  services,  and  so  understood 
by  him  and  the  physician. 

Where  services  are  performed  at  the  request  of  two,  and  the  testimony  is 
equally  strong  to  prove  a  contract  against  both  as  against  one,  both  are 
liable  on  such  contract,  and,  in  an  action  on  book  against  one  of  the 
promissors,  the  non-joinder  of  the  other  may  be  taken  advantage  of  be- 
fore the  auditor. 

The  employment  of  a  physician,  and  a  promise  to  pay  him  for  his  services, 
made  on  the  Sabbath,  is  not  prohibited  by  statute. 

This  was  an  action  of  book  account.  Judgment  to  ac- 
count having  been  rendered  in  the  county  court,  auditors 
were  appointed,  who  afterwards  reported  as  follows : — 

'  Your  auditors  find  that  the  services,  charged  in  the  plain- 
*  tiff's  account,  were  at  first  entered  on  small  slips  of  paper 
'by  the  plain  tiff  for  a  week  or  more,  and  then  transferred 
'  from  said  slips  by  the  plaintiff  to  his  regular  book,  which  he 
'  kept ;  that  said  slips  were  then  thrown  aside  by  the  plain- 
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tiff,  and  were  lost  or  destroyed.  The  defendant  objected 
to  the  plaintiff's  book  as  not  containing  the  original  entries, 
but  insisted  that  the  first  minutes  or  original  entries  shoold 
be  produced.  This  objection  your  auditors  overruled,  and 
admitted  the  book.  Your  auditors  find  that  the  plaintiff  is 
a  Thompsonian  practitioner  of  medicine  at  East  Randolph, 
and  had  there  an  infirmary,  where  he  received  and  attended 
upon  patients;  that  the  defendant's  brother,  Charles  D. 
Watson,  about  the  20th  of  September,  1839,  was  taken 
suddenly  insane,  then  being  at  his  father's  house,  in  Wil- 
liamstown,  where  he  had  resided  and  made  it  his  home 
most  of  the  time  for  several  years,  and  that  the  said  Charles 
D.  was  at  that  time  about  the  age  of  twenty-six.  The  de- 
fendant, with  David  Watson,  father  of  the  defendant  and  of 
said  Charles  D.,  on  the  29th  of  September,  1839,  which 
was  Sunday,  at  said  David's  instance,  went  with  said 
Charles  D.  to  East  Randolph,  the  said  David  furnishing 
wagon  and  horses  for  the  journey,  in  order  to  place  the 
said  Charles  D.  under  the  care  and  medical  treatment  of 
the  plaintiff,  at  his  infirmary  ;  that  they  stopped  at  the  tdv* 
ern  near  the  plaintiff  ^s  establishment,  and  it  was  concluded 
between  the  defendant  and  the  said  David  that  the  defend- 
ant should  go  to  the  plaintiff  and  request  plaintiff  to  come 
and  see  ipe  said  Charles  D.,  in  order  to  determine  whether 
plaintiff  could  help  the  said  Charles  D.  The  defendant 
went  and  saw  the  plaintiff  and  informed  him  that  the  said 
Charles  D.  was  sick  and  crazy.  The  said  David  was  previ- 
ously acquainted  with  plaintiff,  but  the  defendant  was  not. 
The  defendant,  and  also  the  said  David,  appeared  very  anx- 
ious that  the  plaintiff  should  take  the  said  Charles  D.  under 
his  charge,  and  do  his  best  endeavors  to  cure  him  ;  that  the 
defendant  requested  the  plaintiff  to  take  the  said  Charles  D. 
to  his  house,  which  the  plaintiff  refused  to  do,  but  told  the 
defendant  to  take  him  there,  which  the  defendant  did ;  and 
after  they  arrrived  there,  the  defendant,  and  also  the  said 
David,  renewed  their  request  to  the  plaintiff  that  he  would 
give  his  attention  to  the  said  Charles  D.  and  exert  himself 
to  effect  a  cure  of  the  malady  under  which  the  latter  was 
laboring ;  that  no  express  promise  of  payment  for  the  plain- 
tiff's services  was  made  to  him  by  any  one ;  that  defendant 
then  left  the  plaintiff's,  saying  he  would  call  again  in  a  few 
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days,  and  see  bow  the  said  Charles  D.  got  aloiig;  that  the 
defendant  did  call  once  while  the  said  Charles  D.  remained 
at  the  plaintiff's  hoase ;  that,  at  the  time  the  said  Charles 
D.  was  broaght  to  the  plaintiff's  infirmary,  be  was  wholly 
insane  and  incapable  of  taking  care  of  himself ;  that  it  took 
two  men,  frequently  three  or  four,  to  manage  him ;  that  the 
charges  in  the  plaintiff's  account  are  reasonable  for  the  ser- 
vices rendered ;  that  after  the  said  Charles  D.  left  plaintiff's 
establishment,  the  plaintiff  sent  to  Williamstown  to  inquire, 
and  did  make  inquiry  there,  if  a  demand  of  one  or  two 
hundred  dollars  could  be  secured  against  the  said  Darid  or 
the  said  Charles  J). ;  that  the  plaintiff  noade  his  entries 
originally  against  the  defendant,  and  him  alone,  and  that 
the  services  for  the  care  and  treatment  of  the  said  Charles 
D.  while  at  the  plaintiff's,  were  rendered  at  the  defendant's 
request,  but  nothing  was  said  expressly  between  plaintiff 
and  defendant  about  payment ;  and  therefore  yonr  auditors 
find  that  the  plaintiff  recover  of  the  defendant  the  sum  of 
two  hundred  and  fixty  four  dollars  and  twenty  five  cents  as 
^'the  sum  due  him  from  the  defenduit  to  balance  book  ac- 
*  counts  between  them,  and  his  costs.' 

The  plaintiff's  account  was  dated  *  1840,'  and  the  services 
rendered  were  from  September  29,  1839,  to  February  23, 
1840.  The  county  court  accepted  the  report,  and  rendered 
a  judgment  thereon  in  favor  of  the  plaintiff  for  the  amount 
found  due  him  by  the  auditors,  and  the  defendant  excepted 
to  the  decision. 


L.  B.  VUady  for  defendant. 

There  is  no  ground  to  claim  a  judgment  for  the  plaintiff 
except  on  an  original  undertaking ;  and,  in  order  to  come  to 
that  conclusion,  it  is  necessary  that  the  court  should  be  sat- 
isfied that  it  was  the  intention  of  both  parties,  when  the  ser- 
vices were  rendered,  that  the  defendant  should  pay  for  them  ; 
or,  in  other  wbrds,  that  the  defendant  agreed  to  pay  for  the 
services,  and  that  the  plaintiff  rendered  them  in  pursuance  of 
that  agreement. 

The  defendant  was  under  no  legal  obligation  to  assist  his 
brother.  The  father  was,  by  law,  bound  to  support  hini,  if 
he  had  not  estate  of  his  own. 

An  that  the  defendant  did  or  said  was  only  as  a  relative 
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and  friend,  assiBting  his  father,  and  not  a  word  was  said  by 
the  defendant  that  he  would  pay,  or  any  intimation  given 
him  by  the  plaintiff  that  he  should  look  to  him,  and  long  af* 
terwards  the  plaintiff  was  inquiring  whether  a  demand  could 
be  collected  of  David  or  Charles  D. 

The  doctrine  that  a  friend  cannot  speak  to  an  attending 
physician,  expressing  a  desire  or  request  that  his  friend  shall 
be  taken  good  care  of,  without  making  him  liable  for  all  the 
services  rendered  afterwards,  is  not  to  bojMidured.  Clarft 
fy  Meigs  Y.  WaUrman,  7  Vt.  R.  76. 

If  the  defendant  had  been  to  see  the  plaintiff  alone,  the 
complexion  of  the  case  would  be  different.  But  the  father 
was  there,  in  whose  family  Charles  D.  lived,  and  who  had  a 
duty  to  perform  towards  his  son,  and,  from  the  facts  found 
by  the  auditors,  had  as  much  to  say  and  do  about  the  bu9i<r 
ness  as  the  defendant  had,  to  say  the  least.  Why,  then,  is 
not  the  father  liable  ?  or,  why  not  liable  jointly  with  the  de« 
fendant,  if  there  is  any  liability  on  him  ? 

The  auditors  find  that  whatever  was  said  or  done  was  on 
Sunday.  Now  if  the  defendant  was  liable  on  the  ground  of 
its  being  an  act  of  mercy,  or  necessity,  it  would  seem  that  he 
would  only  bind  himself  for  what  was  done  on  the  Sabbath. 

We  believe  that  judgment  should  be  rendered  for  the  de- 
fendant,— 

1.  Because  there  never  was  any  original  undertaking  by 
the  defendant. 

2.  If  the  court  should  think  otherwise,  then  we  insist  that 
his  undertaking  was  jointly  with  David  Watson. 

3.  The  agreement,  if  any  was  made,  is  void,  being  done 
on  Sunday, 
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Wm.  Hebard,  for  plaintiff. 

I.  It  is  objected  by  the  defendant  that  the  contract,  upon 
which  the  plaintiff's  right  to  recover  depends,  was  made  on 
the  Sabbath,  and  therefore  void.  This  is  probably  all  the 
question  in  the  case  that  is  deserving  of  serious  considera- 
tion. The  case  of  Lyon  v.  Strong  is  probably  the  strongest 
case  in  support  of  the  objection  that  will  be  found  ;  but  that 
case  falls  very  far  short  of  this,  when  the  reasons  for  the  law, 
and  the  circumstances  of  the  two  cases  are  taken  into  con- 
sideration.   The  contract,  in  the  case  of  Lyon  v.  Strong, 
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grew  oat  of  a  chaffering  between  two  hor^ejockieSy  a  trans- 
action of  that  open  and  public  cbaracter  that  it  most  neces- 
sarily tend  to  a  violation  and  breach  of  the  Sabbath.  It  was 
a  transaction  of  that  class  and  charader  that  public  policy 
and  public  justice  have  long  since  demanded  that  it  should 
be  put  without  the  pale^  of  the  law,  even  when  not  done  up- 
on the  Sabbath.  It  was  a  transaction  originating  in  the 
loosest  principles  of  immorality. 

What  is  the  occasion  and  character  of  the  contract  m  the 
case  under  consideration  ?  Did  it  have  its  origin  in  those 
unruly  and  debasing  passions  that  characterize  the  other  ? 
We  have  only  to  look  into  the  report  of  the  auditors  to  learn 
the  fact.  So  far  from  it  we  find  it  to  be  one  of  those 
very  acts  that  are  sanctioned  by  divine  revelation  to  be  done 
upon  the  Sabbath.  And  we  have  the  high  and  unquestioned 
authority  of  our  blessed  Savior  that  '  it  is  lawful  to  do  good 
on  the  Sabbath.' 

Thus  by  going  back  to  the  origin  and  institution  of  the 
Sabbath,  we  find  that  one  act  done  on  that  day  is  distin- 
guished from  another  by  the  necessity  and  the  occctsion,  and 
by  the  motive  and  affection  of  the  heart  that  dictated  it. 
Our  statute  prohibits  every  person  from  exercising  '  any  se- 
ular  labor,  business,  or  employment/  on  the  Sabbath,  ^  ex- 
cept such  only  as  are  works  of  necessity  and  charity.'  In 
the  case  of  Lyon  v.  Strong  the  court  decided  the  contract 
void  and  illegal,  because  it  was  '  a  secular  labor  or  employ- 
ment '  within  the  meaning  of  the  statute.  And  the  question 
now  is,  does  the  contract,  in  the  case  under  consideration, 
come  within  the  meaning  of  that  part  of  the  statute?  or  rath- 
er, does  it  come  within  that  part  of  the  statute,  and  bear  the 
designation  of  ^  works  of  necessity,  and  charity  1 '  Of  the 
latter,  we  think  there  can  be  no  doubt.  The  business  and 
employment  of  attending  upon  the  sick  and  distressed  upon 
the  Sabbath  has  too  long  been  regarded  as  a  work  qf  neceS" 
sity  to  be  now  controverted  for  the  first  time. 

But  there  is  still  another  view  of  this  question,  if  possible, 
still  more  decisive  of  the  case.  The  contract,  in  the  case 
under  consideration,  was  an  executory  contract  for  the  ren- 
dering of  services  for  a  succession  of  time;  and  for  an  indefi- 
nite period.  It  was  not  a  contract  for  the  rendering  of  ser- 
vices upon  the  Sabbath.     In  that  respect  the  case  is  very 
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clearly  distinguished  from  the  case  of  Lyon  v.  Strongs  where 
the  contract  was  begun  and  ended  upon  the  Sabbath.  And 
in  this  case  the  defendant  reaffirmed  the  contract,  by  calling 
upon  the  plaintiff  while  he  was  rendering  the  services,  with* 
out  giving  him  notice  that  he  intended  to  *  repudiate '  the 
contract. 

II.  The  defendant  further  contends  that  David  Watson, 
being  the  father  of  Charles,  was  liable  to  the  plaintiff  for 
these  services.  This  objection  is  also  settled  by  the  report, 
which  finds  that  Charles  was  of  age,  and  of  course  his  father 
was  no  more  liable  by  laio  for  his  support  than  the  defend- 
ant, unless  made  so  by  a  previous  order  of  court,  which  it  is 
not  pretended  was  the  case  ;  and  that  order  is  made  to  de- 
pend upon  the  ability  of  the  father.  Revised  Stat.,  p.  104, 
sec.  13,  14,  15. 

III.  The  question  whether  the  claim  is  reasonable  is 
purely  a  question  of  fact,  and  the  finding  of  the  auditors  up- 
on that  point  is  not  subject  to  revision  by  the  court. 


Orange, 

March, 

1842. 

Smith 
o. 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — In  reversing  the  judgment  of  the 
county  court,  accepting  the  report  of  the  auditors,  we  must 
bear  in  mind  that  the  auditors  were  judges  of  the  facts,  and 
with  their  determination  thereon  we  have  nothing  to  do. 
But  when  they  state  all  the  facts,  as  they  have  done  in  this 
case,  and  it  appears  they  will  not  warrant  the  inference 
which  the  auditors  have  made,  their  decision  may  be  re- 
examined by  the  court.  In  the  case  of  Clark  fy  Meigs 
V.  Waterman,  7  Vt.  R.  76,  the  facts  were  reported  by  the 
auditor  and  the  court,  on  those  facts,  rendered  judgment  for 
the  plaintiff. 

In  the  case  under  consideration,  it  appears  that  all  the 
services,  for  which  the  plaintiff  brings  this  action,  were  per- 
formed for  the  brother  of  the  defendant,  who,  though  insane, 
was  liable  therefor.  The  present  defendant  can  only  be 
made  liable  on  an  original  undertaking.  The  services  were 
not  beneficial  to  him,  and  he  was  under  no  legal  obligation 
to  pay  for  them,  unless  upon  an  express  undertaking,  or  un- 
less it  may  fairly  be  inferred,  from  the  evidence,  that  it  was 
the  intention  of  both  parties  that  the  plaintiff  should  perform 
the  services,  and  the  defendant  should   pay   him   therefor. 

Vol.  XIV.  w.  r.  iv.  43 
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Oranos,    Further  it  may  be  observed  that  if  it  appears  from  the  report 

'1&42*'      t'^a^  ^he  defendant,  and  any  other  person  with  him,  are  jointly 

S^^iih       liable  on  a  contract  to  pay  the  plaintiff,  the  defendant  may  here 

«*  take  advantage  of  the  non-joinder  of  the  other  contracting 

party,  and  the  plaintiff  cannot  recover  against  this  defendant 

alone. 

An  examination  of  the  case  convinces  us  that  the  facts 
reported,  instead  of  leading  to  the  conclusion  that  the  de- 
fendant was  responsible  to  the  plaintiff,  negatives  such  a 
result  altogether.  In  the  first  place,  it  is  to  be  remarked 
that,  in  a  case  like  this,  we  should  naturally  expect  an  ex- 
press promise  to  pay  would  have  been  made,  if  any  liability 
was  intended.  No  such  promise  was  made.  The  defendant 
was  under  no  legal  obligation  to  provide  for  or  maintain  his 
brother.  His  brother  was  not,  and  had  not  been,  a  member 
of  his  family,  nor  had  the  defendant  been  accustomed  either 
to  pay  any  debts  for  him,  or  provide  for  his  support.  Al- 
though the  auditors  find  that  the  entries  were  originally  made 
against  the  defendant,  and  that  the  services  were  performed 
at  his  request,  yet  the  slips  of  paper,  on  which  these  entries 
were  made,  are  thrown  by,  and  the  first  date  to  the  plaintiff's 
charges  is  in  1840,  which  must  have  been  more  than  three 
>  months  after  the  first  services  were  performed  ;    and  a  mere 

request  to  the  plaintiff  to  perform  the  services,  or  carrying 
his  brother  to  the  house  of  the  plaintiff,  would  not  render 
the  defendant  liable,  unless  it  was  the  intention  of  both  the 
parties  that  he  should  be  so  liable. 

The  evidence  would  as  well  charge  the  father  of  the  in- 
sane person,  either  as  a  joint  promissor  with  the  defendant, 
or  as  a  sole  contractor.  The  young  man  had  been  a  mem- 
ber of  his  father's  family,  had  made  it  his  home  at  his  father's 
bouse,  and  the  father  went  with  him  and  the  defendant,  to 
the  plaintiff's  house,  and  equally  with  the  defendant  requested 
the  plaintiff  to  take  care  of  him.  Moreover,  the  plaintiff 
sent  to  inquire  whether  a  demand  could  be  isecured  against 
the  father  or  the  insane  person,  being  then  uncertain  to 
whom  he  should  resort  for  payment. 

All  these  facts  lead  irresistibly  to  the  conclusion  that  the 
defendant  never  did  agree  to  pay  the  plaintiff  for  those  ser- 
vices.    Or,  if  they  do  in  any  wgy  tend   to  prove  any  such 
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agreement,  it  was  one  made  jointly  with  David  Watson^  the 
father,  and,  in  either  event,  the  plaintiff  cannot  recover. 

Compared  with  the  case  of  Clark  fy Meigs  v.  Waterman,  all 
the  strong  circumstances  are  wanting  which  induced  the  court 
to  adjudge  the  defendant  in  that  case  liable.  There  the  girl  had 
lived  in  his  family  from  her  childhood  until  she  arrived  at  the 
age  of  eighteen,  and  he  stood  in  loco  parentis  to  her.  She 
also  lived  with  him  mostly  until  her  death,  which  was  at  the 
age  of  twenty-three.  He  employed  the  physicians,  changed 
them,  and  manifested  a  great  concern  as  to  her  recovery. 
The  natural  conclusion  of  every  one  would  be  thstt  ^e  was 
taking  care  of  her,  as  he  would  of  one  of  his  children,  and 
as  a  member  of  his  family,  and,  unless  he  intended  to  be 
responsible,  he  should  have  so  manifested  it  to  the  gentlemen 
whom  he  employed  ;  and,  furthermore,  he  called  on  the  plain- 
tiffs, Clark  Sf  Meigs,  for  their  account,  saying  he  intended  to 
call  on  the  town  to  see  if  they  would  not  assist  him.  All 
these  facts  indicated  strongly  an  original  undertaking  to  pay 
the  physicians  for  their  attendance,  and  though  not  entirely 
satisfactory  to  me  at  the  time,  they  were  such  as  to  induce 
a  majority  of  the  court,  to  hold  the  defendant  liable  in  that 
action.  In  this  case  there  is  no  proof,  whatever,  of  any  of 
these  circumstances,  nor  any  facts  sufficient  to  prove  an  un- 
dertaking of  the  defendant  to  pay  the  plaintiff.  We  think, 
the  auditors,  in  this  case,  were  not  justified,  from  the  facts 
reported,  in  finding  the  defendant  liable  to  the  plaintiff. 

If  there  had  been  any  contract  in  the  case,  it  could  not 
have  been  avoided  because  made  on  the  Sabbath.  It  was  not 
such  a  labor  as  is  prohibited  by  the  statute.  Healing  the 
sick,  or  employing  a  physician  so  to  do,  are  within  the  ex- 
ceptions of  the  statute,  and  are  such  works  as  necessity  and 
charity  require.  The  decision  in  the  case  of  Lyon  y, Strong, 
6  Vt.  R.  214,  of  the  soundness  of  which  I  have  never  had 
any  reason  to  doubt,  and  which  has  lately  been  recognized  by 
a  decision  of  a  judge  of  the  superior  court  in  the  city  of  New 
York,  does  not  militate  with  the  right  of  the  plaintiff  to  re- 
cover in  this  case,  if  his  proof  had  been  otherwise  sufficient. 
With  respect  to  the  reasonableness  or  extravagance  of  the 
charges  of  the  plaintiff,  we  cannot  inquire,  as  that  subject 
was  for  the  consideration  of  the  auditors.  The  judgment  of 
the  county  court  is  reversed. 


Oranok, 

March, 
1842. 

Smith 

9. 

Walaon. 
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Talitha  Fox  v.  Alvah  Hatch. 

The  lands  of  a  married  woman  may  be  set  off,  during  covertare,  in  satis- 
faction of  an  execution  issued  upon  a  judgment  against  her  and  her 
husband,  founded  on  a  contract  executed  by  her  previously  to  her  mar- 
riage. 

Ejectment  to  recover  the  seizin  and  possession  of  cer- 
tain lands.     Plea,  not  guilty,  and  trial  by  the  court. 

On  the  trial  in  the  county  court,  the  plaintiff  showed  that  she 
was  the  legal  owner  of  the  premises  in  question,  at  the  time 
of  her  marriage  to  one  Conroy  Fox,^qti4lft  8th  day  of  No- 
vember, 1830,  and  that  the  defencj^nt  was  in  possession 
thereof  at  the  commencement  of  this  suit ;  that,  at  the  March 
term  of  the  supremo  court  in  Orange  county,  A.  D.  1837,  a 
bill  of  divorce  was  granted  her  by  said  court,  dissolving  the 
bonds  of  matrimony  between  her  and  the  said  Conroy  for 
the  intolerable  severity  and  adultery  of  the  said  Conroy. 
The  defendant  showed  the  record  of  a  judgment  in  favor  of 
Calvin  Ainsworth,  recovered  at  the  June  term  of  the  county 
court,  1831,  against  the  said  Conroy  and  Talitha  and  one 
Ebenezcr  Burnham,  on  a  note  given  by  said  Burnham  and 
said  Talitha,  before  her  marriage  to  the  said  Conroy,  on 
which  an  execution  issued  and  was  levied  on  one  of  the 
pieces  of  the  land  described  in  the  plaintiff's  declaration  and 
which  land  was  set  off  in  satisfaction  of  said  execution  on 
the  4th  day  of  November,  1831. 

The  defendant  also  showed  the  record  of  a  judgment  in 
favor  of  Darius  Pride,  recovered  at  the  same  term  of  the 
county  court,  against  the  said  Conroy,  Talitha,  and  Ebenezer, 
on  a  note  given  by  said  Burnham  and  Talitha,  before  the 
said  Talitha's  intermarriage  with  said  Conroy,  on  which  an 
execution  issued  and  was  levied  on  the  other  piece  of  land 
described  in  the  declaration, which  last  mentioned  land  was  set 
off  in  satisfaction  of  said  execution  while  the  said  Talitha  was 
the  wife  of  the  said  Conroy.  The  defendant  also  showed  deeds 
of  conveyance  of  said  pieces  of  land  from  the  said  Calvin 
Ainsworth  and  Darius  Pride  to  himself,  and  his  only  title  to 
the  same  was  what  he  derived  ^y  virtue  of  the  aforesaid 
levies  of  the  executions.  The  executions  and  officers'  returns 
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thereon  were  in  due  form  of  law.  The  plaintifT  contended 
that  she  was  not  devested  of  her  title  to  thQ  premises  by  vir- 
tue of  said  levies  of  said  executions  and  was  entitled  to 
recover,  but  the  court  decided  otherwise,  and  rendered  judg- 
roent  for  the  defendant.  To  which  decision  the  plaintiff 
excepted. 
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L.  B.  Vilas  and  E,  Farr^  for  plaintiff. 

The  defendant's  title  is  stricti  juris,  and  although 
Vi/eme  covert  may  be  included  in  the  general  provisions  of 
the  statute^  relating  to  extending  executions  on  real  estate, 
yet  if  there  are  rights  and  duties  for  the  debtor,  reserved 
and  required  by  the  same  statute,  which  it  would  be  impossi- 
ble in  law  for  her  to  protect  and  perform,  it  follows  that  she 
was  not  intended  to  be  included. 

That  there  are  exceptions  to  these  general  provisions  there 
can  be  no  doubt ;  for  instance,  infants,  lunatics,  idiots,  and 
persons  non^compotes ;  and  it  is  believed  that  it  will  hot  be 
contended  that  the  land  of  such  persons  could  be  acquired 
by  set-off  on  execution. 

The  legal  existence  of  a  woman  is,  in  a  degree,  lost  and 
suspended  during  her  matrimonial  union.  She  has  no  power 
to  bind  herself  at  common  law,  by  contracts,  and  although 
our  statute  points  out  a  mode  in  which  she  can  convey  her 
estate,  yet  she  is  not  liable  on  the  covenants  in  her  deed, 
and,  in  fact,  is  as  much  incapable  of  legal  action  as  an  idiot 
or  fum-compos.  2  Kent's  Com.  109  and  127.  1  Black. 
Com.  468  and  471.  Sawyer  v.  Little,  4  Vt.  R.  414.  Wat- 
son 8f  Wife  V.  Watson,  4  Camp.  R.  90.  Sumner  v.  Conantj 
10  Vt.  R.  9.  . 

Judge  Blackstone  says,  that  the  disabilities  which  the  wife 
lies  under  are  for  the  most  part  intended  for  her  benefit  and 
protection, — so  great  a  favorite  is  the  female  sex  of  the  law 
of  England.  It  cannot  then,  we  infer,  be  successfully  con- 
tended here  that  thQj^  should  operate  to  her  injury. 

What  are  those  rights  and  duties  reserved  and  required  of 
the  debtor  in  an  execution,  extended  on  real  estate,  which 
are  inconsistent  with  the  legal  situation  of  a /erne  covert  1 

In  the  law  for  levying  executions.  Statute,  Slade's  Comp. 
208y  <^1,  the  officer  is  required   to  repair  to  the  debtor's 
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usual  place  of  abode  and  demand  of  such  debtor,  the  sum 
in  debt,  damages  or  cost,  contained  in  such  execution,  &c. ; 
and,  upon  such  debtor's  refusal  or  neglect  to  pay  such  sum, 
the  officer  is  directed  to  levy,  &c. 

It  is  impossible  to  demand  pay  of  Kfeme  covert^  as  she  is 
not  legally  a  person,  and,  if  it  could  be  demanded,  she  has 
not  power  to  refuse  or  to  pay. 

In  section  third  it  is  declared  that  the  real  estate  of  the 
debtor  may  be  taken  in  execution,  when  the  debtor  shall  not 
expose  and  tender  personal  estate ;  but  a  feme  covert  can 
have  no  personal  estate  at  law,  nor  has  she  any  power  to 
tender  it  if  she  could  have. 

In  section  ninth  it  is  said  that  the  estate  shall  be  appraised 
by  three  judicious  and  disinterested  free  holders,  one  of 
whom  may  be  chosen  by  the  debtor,  one  by  the  creditor,  and 
the  other  may  be  mutually  chosen  by  the  parties  but  a  mar- 
ried woman  has  no  power  whatever  to  do  this. 

In  section  fifth  it  is  provided  that  the  debtor  may  redeem 
the  estate  set  oiT,  in  six  months  ;  but  how  can  a  feme  covert 
do  this  unless  she  is  discharged  from  coverture  ?  Again, 
by  the  statute  of  1837,  a  defective  extent  becomes  quieted 
in  two  years,  and  that  time  is  given  the  debtor  to  petition 
the  supreme  court  to  set  aside  and  annul  any  levy  or  extent, 
but  a  feme  covert  cannot  do  this,  and  the  statute  of  limita- 
tions runs  against  her  before  she  has  power  to  act,  provided 
she  is  included  in  its  general  terms. 

It  is  no  legal  answer  to  this  to  say  that  a  creditor  cannot 
get  satisfaction  for  his  debts.  If  the  legislature  have  not 
provided  for  such  cases,  or  if  the  law  which  they  have  enacted 
cannot  be  extended  to  a  case  like  the  present,  without  mani- 
festly violating  plain  and  obvious  principles,  it  is  not  for  the 
court  to  supply  the  omission.  Hunt  v.  Lee  et  al.  10  Vt.  R. 
303.  The  reasoning  in  the  last  case  cited  applies  with 
equal  force  to  the  case  at  bar. 

Every  person  who  trusts  or  gives  credit  to  a  feme  sole, 
does  it  with  the  knowledge  that  she  may,  at  any  time,  be 
married  and  her  marriage  generally  operates  for  the  benefit 
of  creditors,  as  the  husband  becomes  liable  for  her  debts. 
He  also,  by  the  marriage,  acquires  all  her  personal  property, 
and  the  use  of  her  real  estate,  which,  at  once,  becomes  liable 
for  his  debts.     There   are  occasionally  hard  cases   arising 
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from  the  operation  of  the  law  ;  but  the  law  cannot  bend. 
A  husband  may  acquire  any  given  sum  in  personal  estate  by  his 
wife,  for  which  she  may  be  indebted,  yet,  if  the  creditor  does 
not  collect  his  debt,  during  coverture,  of  the^husband,  he  is 
forever  discharged,  and  the  creditor  must  lose  his  debt,  al- 
though the  husband  may  have  acquired  ten  times  the  amount 
of  the  debt  by  his  wife.     Reeve's  Domestic  Relations,  71. 

In  this  case  all  the  title  which  was  derived  to  the  land 
was  what  Conroy  Fox  had,  and  his  title  became  extinguished 
by  the  plaintiff's  being  divorced  from  him,  so  it  leaves  the 
title  of  the  plaintiff  precisely  where  it  was  when  she  inter- 
married with  Conroy  Fox.  Mattocks  v.  Steams  et  al.y  9  Vt. 
R.  326. 


Oranok, 
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li,  B.  Peck,  for  defendant. 

The  statute  provides,  <  that  all  houses,  lands  and  tene- 
'  ments  belonging  to  any  person,  in  his  or  her  own  right  in 
'  fee,  or  for  his  own  life,  or  for  the  life  of  another,  paying  no 
'  rents  for  the  same,  shall  stand  charged  with  all  the  just 
'  debts  and  demands  owing  by  such  person,  as  well  as  his 
'  personal  estate ;  and  shall  be  liable  to  be  taken  in  execution 
^  for  the  same,  at  the  election  of  the  creditor,'  &c.  Comp. 
Stat.  210,  ^.  This  is  certainly  broad  enough  to  embrace 
the  case  at  bar.  If  the  plaintiff  had  been  el  feme  sole,  at  the 
time  of  the  levy,  it  is  not  pretended  but  that  the  creditor 
would  have  acquired  a  title  to  the  land  by  the  levy.  But  the 
argument  is,  that,  by  her  intermarriage  with  Fox,  the  credi- 
tor's right  to  take  her  real  estate  is  destroyed,  as  the  statute 
makes  no  provision  for  the  appointment  of  appraisers  in  such 
case.  This  position  is  one  of  a  novel  character,  and  if  it 
can  be  sustained,  it  follows  that  an  execution  against  a 
lunatic,  or  an  infant,  cannot  be  extended  on  their  real  estate, 
as  they  are  not  competent  to  choose  appraisers.  But  it  is 
believed  that  the  plaintiff  might  have  selected  an  appraiser  ; 
that  this  power  is  not  only  confered  by  statute,  but  exists  at 
common  law.  The  statute  of  1797,  (Comp.  Stat.  210,  ^4,) 
provides  ^  that  one  of  the  appraisers  may  chosen  by  the 
'  debtor  or  debtors,  one  by  the  creditor  or  creditors,  their 
'  agents,  or  attorneys,  and  the  other  may  be  mutually  chosen 
^  by  the  parties,'  &c.  The  plaintiff,  in  this  case,  was,  to  all 
intents,  the  debtor.  She  was  a  necessary  party  to  the  suit,  and 
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had  she  not  been  made  a  party,  the  creditors  would  have 
been  cast  in  the  action.  She  must  be  regarded  a  debtor, 
within  the  meaning  of  the  statute,  and  might  have  acted  in 
the  selection  of  appraisers.  This  statute  is  supposed  to  have 
been  copied  from  the  provisions  of  the  Connecticut  statute, 
as  it  will  be  found,  on  examination,  there  is  no  material  va- 
riation between  the  two.  In  that  state,  it  has  been  held  that 
the  appointment  of  an  appraiser  by  a  feme  covert  is  valid. 
2  Root,  15.  1  Swift's  Dig.,  155.  1  Backus'  Sheriff,  221. 
Whether  the  court  there  proceeded  on  the  ground  that  this 
power  was  conferred  by  the  statute,  or  existed  without  it,  is 
immaterial,  as  the  decision  is  applicable  to  this  case  in  either 
point  of  view.  In  Babb  et  ux,  v.  Perley,  1  Greenleaf,  6, 
Mellen,  Ch.  J.,  holds  this  language  ;  '  the  law  is  consistent 
<  and  just.  It  subjects  the  land  to  the  payment  of  the  wife's 
^  debts,  and  the  profits  to  the  payment  of  the  debts  of  the 
'  husband.'  To  give  effect  to  the  argument  of  the  plaintiff  is 
saying  that  the  wife's  land,  by  her  marriage,  is  placed  beyond 
the  reach  of  her  creditors. 

Marriage  sometimes  produces  strange  results ;  but  this 
would  be  the  strangest  of  all,  and  is  at  variance  with  the 
opinion  of  Ch.  J.  Mellen.  By  the  common  law,  a  feme  co- 
vert may  suffer  a  common  recovery  ;  she  may  also  execute  a 
power,  and  devise  her  real  and  personal  estate.  Reeve's 
Dom.  Rel.,  120,  161,  and  the  cases  there  cited.  So  it 
seems  she  may  submit  a  question  concerning  her  real  estate 
to  arbitration.  fVeston  v.  Stuart,  2  Fairfield's  R.  326.  And 
if  she  can  do  all  this,  why  may  she  not  appoint  appraisers  ? 

So  when  husband  and  wife  are  in  prison,  upon  an  execu- 
tion, and  the  wife  is  suffered  to  escape,  the  sheriff  is  answer- 
able for  the  whole  debt,  although  the  husband  remain  in 
prison.  1  Roile's  Abr.,  810.  So,  too,  it  has  been  held  that 
if  the  feme  be  arrested  on  an  execution  against  herself  and 
baron,  and  she  is  discharged  from  custody  by  the  consent  of 
the  creditor,  this  is  a  bar  to  an  action  founded  on  the  judg- 
ment. Eastman  v.  Thrasher  fy  wife,  cited  by  Richard- 
son, Ch.  J.  in  Kimball  fy  w\fe  v.  Molony,  These  decis- 
ions proceeded  on  the  ground  that  the  wife  was  the  debtor. 
In  Briscoe  v.  Kennedy  fy  wife,  2  Wil.  127,  the  wife,  dum 
sola,  gave  her  bond  and  married  A.,  both  outlawed,  and  her 
separate  goods  were  taken  in  execution.     Outlawry,  as  to 
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her,  set  aside,  but  not  the  execution.  It  was  deemed  proper 
that  her  separate  goods  should  be  taken  to  pay  her  debt  con* 
tracted  dum  sola. 

2.  If,  however,  the  plaintiff  had  no  power  to  act  in  the 
appointment  of  appraisers,  her  husband  was  authorized  to 
act  for  her,  and  she  would  have  been  bound  by  his  acts,  and 
if  he  neglected  to  act,  the  effect  is  the  same.  The  husband 
must  be  regarded  as  the  agent  of  his  wife  for  this  purpose. 
Neither  can  a  minor,  nor  one  non  compos,  choose  appraisers, 
but  their  guardian  may.  Bond  v.  Bondy  2  Pick.  382.  To 
hdd  that  the  land  of  a  fsme  covert  cannot  be  taken  on  exe- 
cution for  the  payment  of  her  debts,  will  be  not  only  disas- 
trous to  the  creditor,  but  of  serious  detriment  to  that  class  of 
debtors.  It  will  force  the  creditor  to  commit  them  on  final 
process  in  all  cases  not  forbidden  by  our  statute,  and  the 
wife  must  either  lie  in  jail,  or  force  the  sale  of  her  lands,  if 
the  amount  cannot  be  otherwise  raised.  That  the  creditor 
has  the  right  to  commit  the  femSf  as  well  as  the  barony  <m 
an  execution  against  both,  does  not  admit  of  controversy, 
Haines  v.  Corliss,  4  Mass.  R.  659.  State  v.  Philipsburgk, 
10  Mass.  R.  78.  McKinstry  v.  Davis  et  ux.,  3  Cowen, 
339.  Kimball  fy  toife  v.  Molony,  3  N.  H.  R.  376.  State 
V.  Bedlam,  9  Pick.  362.  Clancy's  Rights  of  Women,  86, 
89,  90.  Sparks  et  al.  v.  Bell  fy  wife,  8  Barn.  &  Cres.  I. 
Chalk  V.  Deacon,  6  J.  B.  Moore,  128.  In  Sparks  v.  Belly 
Bayley,  J.  states  this  to  be  the  rule,  that,  in  an  action  against 
husband  and  wife,  they  may  both  be  taken  in  execution ;  and 
when  the  wife  is  taken  in  execution  she  shall  not  be  dis- 
charged, unless  it  appear  that  she  has  no  separate  property 
out  of  which  the  demand  can  be  satisfied,  or  that  there  is 
fraud  and  collusion  between  the  plaintiff  and  her  husband  to 
keep  her  in  prison. 

3.  The  plaintiff  was  seized  in  fee  of  the  land  levied  upon, 
and  her  husband  of  a  life  estate.  Under  these  circumstances, 
both  being  debtors,  the  appointment  of  appraisers  by  the 
husband  would  have  satisfied  the  statute,  and  his  neglect  to 
appoint  authorized  the  justice  to  act.  Herring  v.  PoUy^ 
8  Mass.  R.  113. 
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real  estate  of  a  feme  covert  can  legally  be  extended  and  set 
off  on  execution,  in  satisfaction  of  her  debts  contracted  be- 
fore marriage.  It  is  contended  that  her  legal  disabilities  are 
such,  that  the  statute,  authorizing  the  le^y  of  executions  upon 
land,  cannot  consistently  or  justly  be  carried  into  effect 
against  her.  It  fs  urged  that  she  is  necessarily  deprived  of 
all  means  of  paying  the  execution,  and  thereby  preventing  a 
levy  upon  her  land  ;  that  she  has  not  authority  to  agree  upon 
or  choose  appraisers  ;  that  she  cannot  redeem  her  knd  from 
the  levy,  nor  procure  it  set  aside,  if  defective. 

That  these  are  serious  and  important  considerations  must 
be  admitted  ;  and  it  is  true  that  reasons  of  a  character  some- 
what similar  induced  this  court  to  decide,  in  Hunt  v.  Lee  and 
others f  10  Vt.  R.  208>  that  a  person  who  was  non  compos 
mentis  was  not  liable  to  be  assessed  by  the  listers  for  money 
on  hand  or  debts  due.  We  do  not,  however,  consider  the 
reasons  of  that  decision  so  conclusively  applicable  to  this 
case  as  to  justify  us  in  pronouncing  the  levy  void.  The 
question  there  involved  related  only  to  a  single  class  of  as- 
sessments under  the  listing  law,  which  can  never  be  numer- 
ous nor  of  large  amount.  Past  transactions  could  be  affected 
only  to  a  very  limited  extent,  and  existing  rights  to  property 
could  scarcely  be  at  all  disturbed,  by  the  decision  then  made. 
In  these  respects,  the  case  now  before  tHe  court  evidently 
requires  a  different  consideration.  The  law  for  setting  off  land 
upon  execution  has  existed,  with  little  or  no  change,  from 
the  organization  of  our  state  government.  It  has  never  con- 
tained any  exceptions,  or  special  provisions,  to  meet  a  case 
of  legal  disability  in  the  debtor.  It  is,  therefore,  impossible 
to  foresee  the  consequences  of  such  a  determination  as  the 
plaintiff  asks.  We  have  reason,  at  least,  to  suspect  that  they 
might  be  extensive  and  disastrous.  In  its  operation  upon  the 
rights  of  a  married  woman,  this  law  merely  appropriates  her 
land,  at  a  sworn  appraisal,  to  the  payment  of  her  own  debts ; 
debts  for  which  she  remains  holden,  notwithstanding  her 
marriage,  and,  till  quite  recently,  was  subject  here,  as  every 
where  else,  to  be  imprisoned.  And  if  by  statute  her  person 
is  now  exempted,  justice  cannot  the  less  require  that  her 
property  should  be  made  liable. 

Every  constitutional  statute  is  to .  be  expounded  and  en- 
forced according  to  the  intention  of  the  legislature.  And  that 
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intention  can  only  be  collected  from  the  terms  employed  to 
express  it.  It  is  true  that  an  intention,  apparently  expressed 
in  a  general  provision,  may  be  qualified  and  restricted,  or 
even  disproved  entirely,  by  another  intention  specially  ex- 
pressed in  the  same  statute.  It  is  laid  down  as  a  rule,  that 
where  a  general  intention  is  expressed  in  a  statute,  and  the 
same  act  also  expresses  a  particular  intention  incompatible 
with  the  general  one,  the  particular  intention  is  to  be  consid- 
ered in  the  nature  of  an  exception.  Dwarris  on  statutes,  86.- 
The  decision  in  Hunt  v.  Lee  and  others  tends  to  illustrate 
these  rules  of  construction.  It  was  there  considered  that  the 
general  enactment,  authorizing  such  assessments,  was  not  in- 
tended to  apply  to  a  case  where  the  party  assessed  could  not, 
by  reason  of  inca(>acity,  become  availed  of  the  benefits  se« 
cured  by  certain  special  provisions  in  the  same  statute. 

But  the  means  appointed  for  the  legal  proof  and  establish- 
ment of  a  debt  are  obviously  of  more  intrinsic  importance 
than  those  which  only  concern  the  mode  of  applying  prop- 
erty in  payment  of  it,  when  duly  established.  In  this  view 
the  present  case  is  plainly  distinguishable  from  that  just  cited. 
There  the  just  liability  of  the  party  to  be  assessed  could  not 
be  ascertained  in  the  mode  which  the  statute  had  prescribed ; 
whilst,  in  this  instance,  the  debt  was  established  against  the 
plaintiff  by  a  regular  suit  and  judgment,  in  which  her  husband 
was  joined  as  a  co-defendant.  And  a  suit  thus  instituted 
and  conducted  affords  to  the  wife  all  the  protection  which 
comnnon  law  or  statute  has  ever  provided.  In  the  case  cited 
the  danger  was  that  there  might,  in  truth,  be  no  just  ground 
of  liability ;  but  this  case  merely  furnishes  an  occasion  to 
surmise  that  the  land  may  have  gone  at  an  under  value. 
Without  deciding  what  influence  this  latter  considcralioii 
should  have  in  the  case  of  a  different  disability,  or  even  in 
the  case  of  coverture  under  other  circumstances,  we  can  at- 
tach to  it  no  great  importance  in  this  instance.  The  plain- 
tiff's husband,  having  an  estate  in  the  land  ao  long  as  the 
marriage  relation  should  contbue,  was  directly  interested 
with  her  in  procuring  a  judicious  and  just  appraiaaJ.  They 
were  both  debtors  in  the  execution,  and  both.notifled  before 
the  levy,  in  the  manner  directed  by  the  statute.  We  mual, 
therefore,  infer  that  her  interests  had  the  like  proAection  upon 
that  occasion  as  in  the  progress  of  the  previous  Miit.     Upon 
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the  whole,  as  this  proceeding  has  conformed  to  the  language 
of  the  statute,  we  think  it  must  be  considered  as  also  within 
its  spirit  and  meaning. 

Judgment  affirmed. 


Curtis  Battles  r.  Town  op  Braintree. 

Tlie  selectmen  may  agree  with  the  owner  of  land  on  the  amoant  of  dam- 
ages to  be  paid  to  him  before  opening  a  load  through  his  land,  and  draw 
an  order  therefor. 

The  owner  of  the  land  is  not  precluded  from  claiming  damages  by  reason 
of  any  parol  agreement  made  between  his  grantor  and  the  selectmen, 
waiving  damages,  if  the  road  has  not  been  opened  in  the  manner  pointed 
out  by  statute. 

A  verdict  will  not  be  set  aside  for  the  insufficiency  of  a  declaration  if  it 
contain  the  substance  of  a  good  declaration  and  all  the  facts  necessary  to 
support  a  legal  claim. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff 
declared  as  follows  : — 

'  In  a  plea  of  the  case  for  that,  at  Braintree  aforesaid,  on 

*  the  16th  day  of  April,  1839,  the  said  town,  by  their  agents, 
'Calvin  Randall,  John  S.  Nichols,  and  Charles  Brackett,  in 
'  consideration  that  he,  the  plaintiflT,  would  setltle  his  the 
'  plaintiff's  claim  against  the  town,  the  town  should  pay  him, 
'  the  plaintiff,  the  sum  of  $27.50 ;  and  the  plaintiff  avers 
'  that  he,  relying  on  the  promise  of  the  town,  by  their  agents 
'  aforesaid,  did  settle  and  adjust  his  claim  with  the  town,  by 

'  the  said  agents,  and  agreed  to  accept  of  said  sum  of  moneys 
'  aforesaid,  which  said  town,  by  their  agents  aforesaid,  faith- 
'  fully  undertook  and  faithfully  promised  to  pay,  and  as  an 
'  acknowledgment  of  said  debt  or  claim  and  settlement,  the 

*  said  town,  by  their  agents  aforesaid,  gave  him,  the  plaintiff, 

*  an  order  6n  the  town  for  the  same,  in  the  words  following, 
« to  wit,  "  Braintree,  April  16,  1839.  Mr.  William  Nichols, 
"  town  treasurer :  Sir,  please  to  pay  to  Curtis  Battles  twenty 
'<  seven  dollars  and  fifty  cents  out  of  the  town's  money  not 
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<<  otherwise  appropriated,"  signed  by  the  said  agents,  which 
'  order  he  received  of  said  agents  as  selectman  of  said  town, 
^  and  the  plaintiff  further  avers  that  he  has  presented  said ' 
'  order  to  said  Nichols,  as  treasurer,  and  demanded  said  sum 

*  of  money  in  said  order  specified,  and  that  the  town,  by  their 

*  treasurer,  refused  and  still  doth  refuse  to  pay  said  sum  of 
'  money  aforesaid,  or  any  part  thereof ;  which  is  to  the  dam- 

*  age,'  &c. 

Plea,  non  assumpsit.     Issue  to  the  country. 

On  the  trial  in  the  county  court,  the  plaintiff  read  in  evi- 
dence the  selectmen's  order  on  the  town  treasurer  mentioned 
in  the  declaration,  its  execution  having  been  conceded,  and 
he  showed  that,  soon  after  its  date,  the  order  was  presented 
to  the  treasurer  and  payment  thereof  was  refused  by  him. 

On  the  defence  the  following  facts  appeared.  In  June^ 
1838,  one  Newell  Bass  owned  a  piece  of  land  in  Braintree, 
on  which,  at  his  request,  the  selectmen  altered  the  highway 
upon  the  condition  that  he  should  claim  no  damages,  to 
which  he  consented.  The  selectmen  surveyed  this  ne)v 
highway,  and  it  was  made  by  the  towji  the  same  season,  and 
has  been  ever  since  travelled.  Early  in  the  spring  of  1339, 
Bass  sold  and  deeded  the  land  to  the  plaintiff,  and  told  the 
plaintiff  there  was  a  claim  on  the  town  for  damages  to  the 
land  in  consequence  of  this  new  road,  which,  as  part  of 
the  bargain,  the  plaintiff  was  to  have  the  benefit  of.  No  sur- 
vey of  the  road  had  ever  been  recorded,  nor  any  certificate 
of  its  having  been  opened,  nor  had  the  road  been  fenced  out. 
In  March,  1839,  a  new  board  of  selectmen  was  chosen,  and 
the  plaintiff  applied  to  them  to  pay  him  damages  by  reason 
of  said  road,  and  he  insisted  on  fifty  dollars,  and  threatened 
to  sue  the  town,  or  to  fence  up  the  road,  unless  he  was  set- 
tled with.  The  selectmen,  not  knowing  of  said  agreement 
of  Bass  with  the  former  selectmen,  compromised  with  the 
plaintiff,  and  he  agreed  to  receive,  in  satisfaction,  twenty 
seven  dollars  and  fifty  cents,  and  for  that  sum  said  order  was 
given,  and  thereupon  the  plaintiff  made  his  fences  on  the 
sides  of  said  new  road. 

Upon  these  facts  the  court  instructed  the  jury  that  the 
plaintiff  was  entitled  to  a  verdict,  to  which  the  defendants 
excepted. 

After  verdict  for  the  plaintiff^  the  defendants  moved  in  ar- 
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rest  of  judgment,  for  the  insufficiency  of  the  declaration^ 
which  motion  was  overruled  by  the  court,  and  to  this,  also, 
'  the  defendants  excepted. 

R  Weston  and  L.  B.  ViUUj  for  defendants. 

I.  The  defendants  contend  that  the  county  court  erred  in 
the  instructions  given  the  jury,  and  that,  from  the  facts 
proved,  the  plaintiff  was  not  entitled  to  a  verdict. 

1.  Bass,  the  owner  of  the  land  in  1838,  having  agreed 
with  the  selectmen  that  the  road  might  be  altered  without 
damage,  and  the  selectmen  having,  on  the  express  condition 
that  there  should  be  no  damages  claimed  or  paid,  surveyed 
and  altered  the  road,  and  made  it,  and  opened  it,  infad^  and 
the  same  being  travelled  by  the  public,  the  road  then  became, 
to  all  intents  and  purposes,  a  public  highway^  and  the  ques- 
tion of  damages  was  forever  settled,  notwithstanding  no  re* 
cord  of  the  alteration  was  made. 

2.  The  road  in  question,  when  Bass  sold  to  plaintiff,  was 
a  public  highway  as  much  as  it  is  now,  as  no  record  of  the 
alteration  has  yet  been  made,  and  neither  Bass  nor  the  plain- 
tiff had  then  any  more  right  io  fence  up  the  road  than  plain- 
tiff has  now. 

8.  Bass.,  at  the  time  he  sold  to  plaintiff,  clearly  had  no 
claim  on  the  town  for  damages,  and  the  plaintiff  hav- 
ing purchased  of  Bass  what  he  had,  and  no  more,  it  is  as 
clear  that  plaintiff  had  no  equitable  nor  legal  claim  for  dam- 
ages, whatever  claim  he  might  have  had  on  Bass  for  pretend- 
ing there  was  such  a  claim. 

4.  The  road  having  been  surveyed,  altered,  made,  open- 
ed, travelled,  and  become  a  public  highway,  and  damages 
compromised  in  1839,  the  new  board  of  selectmen,  appoint- 
ed in  March,  1839,  as  selectmen,  had  nothing  to  do  with  the 
question  of  damages,  and  what  they  did  was  ea^ra  qficial, 
and  could  not  bind  the  town. 

II.  The  defendants  also  contend  that  the  county  court 
erred  in  overruling  the  motion  in  arrest  of  judgment ;  and 
that  the  plaintiff's  declaration  is  not  sufficient  to  entitle  him 
to  a  judgment. 

There  is  no  allegation  that  the  town  was  liable  to  ^ainttC 

There  is  no  promise  of  the  town  distinctly  alleged  for  any 
good  consideration. 
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L.  B.  Peck^  for  plaintiff. 

If  the  plaintiff  cannot  retain  the  verdict  on  the  merits  of 
the  case,  it  is  upon  the  ground  either  that  the  selectmen  had 
DO  authority  to  bind  the  town  bj  the  order,  or  that  the  plain- 
tiff was  guilty  of  a  fraud,  or  that  the  selectmen  acted  under 
such  a  mistake  of  the  facts  as  avoids  the  contract. 

1 .  As  to  the  power  of  the  selectmen.  By  the  act  of  1 797 
they  are  expressly  authorized  to  agree  on  and  settle  all  dam- 
ages for  laying  out  highways.  Comp.  Stat.,  p.  427,  sec.  1* 
This  power  must  be  incident  to  the  office  independent  of  the 
statute. 

2.  There  is  nothing  in  the  case  tending  to  show  any  fraud 
in  the  plaintiff.  When  he  purchased  *  the  land  he  was  in* 
formed  by  the  vendor  that  there  existed  a  legsA  claim  for 
damages,  which  claim,  for  aught  that  appears,  he  asserted  in 
good  faith  ;  and  to  prevent  any  further  trouble  to  the  town 
on  the  subject,  the  selectmen  compromised  the  matter,  by 
giving  the  order  in  suit. 

On  the  execution  of  this  order  the  plaintiff  fenced  out  the 
road,  and  has  permitted  it  to  be  travelled  since  that  period. 

3.  If  the  agreement  between  the  plaintiff's  vendor  and 
the  former  selectmen  was  a  bar  to  proceedings  under  the 
statute,  for  the  assessment  of  damages,  yet  there  was  no  such 
mtBtake  as  avoids  the  order.  If  the  selectmen  who  gave  the 
order  had  no  knowledge  of  the  agreement,  they  had  the 
means  of  knowledge,  which  is  the  same  thing.  Clark  v. 
DiUcher,  9  Cowen,  674,  and  the  authorities  there  cited.  It 
was  their  duty  to  make  inquiries  of  the  former  select- 
men in  relation  to  the  matter,  from  whom  they  would 
ascertain  all  the  facts.  This  they  did  not  do,  and  the 
town  cannot  now  say  they  are  not  liable.  But  what  is  con- 
clusive on  this  point  is  the  fact  that  the  agreement  with  Bass 
did  not  conclude  the  plaintiff,  as  there  was  no  road  in  con- 
templation of  law.  There  was  no  survey,  nor  record  of  the 
opening  of  the  road,  as  required  by  statute.  Under  these 
ciscumstances  the  plaintiff  had  a  right  to  fence  up  the  road, 
and,  when  legally  opened,  to  claim  damages.  The  settlement 
was  a  wise  and  judicious  act  on  the  part  of  the  selectmen, 
and  one  with  which  the  town  ought  to  be  satisfied. 

4.  As  to  the  motion  in  arrest.  This  motion  is  founded 
upon  the  supposed  insufliciency  of  the  declaration.    The 
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declaration  was  evidently  drawn  in  haste  and  without  much 
care  ;  yet,  its  defects,  it  is  believed,  are  cured  by  verdict. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  —  The  instruction  of  the  court  to  the 
jury,  that,  on  the  facts  stated  in  the  exceptions,  the  plaintiff 
was  entitled  to  recover,  was  undoubtedly  correct. 

The  road  had  not  been  opened  in  the  manner  pointed  out 
by  statute,  when  the  plaintiff  purchased  the  farm  of  Bass. 
The  plaintiff  was  told  by  Bass  that  there  was  a  claim  on  the 
town  for  damages.  Unless  the  road  was  opened  in  the  man- 
ner pointed  out  by  statute,  the  plaintiff  could  keep  the  road 
enclosed,  unaffected  by  any  previous  conversation,  or  parol 
agreement,  between  Bass  and  the  selectmen.  It  was  com* 
petent  for  the  selectmen  to  adjust  the  claim  for  damages,  and 
draw  an  order  therefor  before  opening  the  road,  and  this 
order,  not  having  been  paid,  the  plaintiff  was  entitled  to  re- 
cover of  the  town. 

On  the  motion  in  arrest,  we  have  only  to  remark,  that,  to 
enable  the  defendant  to  prevail,  it  must  appear  there  was 
an  omission  to  state,  in  the  declaration,  matters  of  substance, 
and  which  cannot  be  supposed  to  have  been  proved  on  the 
trial.  This  declaration  is  very  loosely  and  inartificially  drawn. 
It  may  be  considered,  however,  as  containing  the  substance 
of  a  good  declaration,  and  all  the  facts  which  would  be  ne- 
cessary to  a  recovery,  if  they  had  been  properly  set  forth. 
The  consideration  of  the  promise,  the  authority  of  the  agents 
who  made  the  promise,  the  promise  and  the  breach,  are  set 
forth,  and,  after  a  verdict,  we  are  inclined  to  sustain  it.  The 
judgqient  of  the  county  court  is  therefore  affirmed. 
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Oranox, 

March, 

State  or  Vermont  v.  Thomas  Brady.  ■ 

State 
Where  an  indictment  commenced  thus ; — *  The  grand  jurors  within  and  v. 

the  body  of  the  county,'  i^c, — it  was  held,  on  motion  in  arrest,  that  the  Brady, 
omission  of  the  word /or,  after  the  word  *and/  did  not  vitiate  the  indict- 
ment. 
An  allegation,  in  an  indictment  for  burglary,  that  the  respondent  broke  and 
entered  the  dwelling  house  of  one  person,  with  intent  to  steal  his  goods, 
and,  haying  so  entered,  stole  and  carried  away  the  goods  of  another  per- 
son  then  and  there  being  found,  is  not  a  misjoinder  of  offences. 

Indictment  for  burglary.  The  introductory  part  of  the 
indictment  was  as  follows — "  The  grand  jurors  within  and 
the  body  of  the  county,"  &c.,  and  the  respondent  was  charg- 
ed with  breaking  and  entering,  in  the  night  time,  the  dwell- 
ing house  of  Erastus  Allen,  with  intent  to  steal  the  goods  of 
said  Erastus  Allen,  and  stealing  and  carrying  'away  certain 
articles,  the  goods  and  chattels  of  one  Henry  B.  Allen,  then 
found  in  said  dwelling  house. 

After  a  verdict  of  guilty  in  the  county  court,  th^  respon- 
dent moved  in  arrest  of  judgment  for  the  insufficiency  of  the 
indictment!  The  motion  was  overruled  and  the  respondent 
excepted. 

Wm.  Hebard,  for  respondent. 

The  question  in  this  case  is,  whether  two  separate  and  dis- 
tinct offences  may  be  charged  in  one  count. 

In  a  civil' suit,  it  would  not  be  contended  that  two  distinct 
causes  of  action  could  be  declared  upon  in  one  count  in  the 
declaration. 

The  crime  of  burglary  consists  in  breaking  and  entering 
a  building  of  some  sort,  with  intent  to  commit  a  crime.  The 
charge  in  this  case,  so  far  as  the  crime  of  burglary  is  con- 
cerned, is  that  the  respondent  ^^  broke  and  entered  the  dwell- 
ing house  of  Erastus  Allen,"  with  intent  to  steal  the  goods  of 
Erastus  Allen,  and  when  those  facts  were  proved,  the  crime 
of  burglary  was  proved  to  have  been  committed.  There  is 
then  a  further  and  a  separate  and  distinct  charge  of  simple 
larceny,  which  is  that  the  respondent,  after  being  in  the 
house  of  Erastus  Allen,  stole  the  goods  of  Henry  B.  Allen. 

The  respondent  might  have  been  considered  guilty  of  one    " 
of  these  charges  by  the  jury,  and  not  guilty  of  the  other. 

Vol.  XIV.  w.  r.  iv.  45 
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Orarob,         The  jury  returned  a  general  verdict  of  guilty. 
ia42.'  ^^^  sentence  of  the  court  upon  that  verdict  would  be  dif- 

ferent  for  the  different  crimes  of  burglary  and  larceny. 
^^  How   then  can   the  court  know  what  sentence  to  pass 

Brady,      upon  the  respondent  ? 

It  has  been  determined,  in  Massachusetts,  that  a  charge 
for  '^  behaving  rudely  within  the  walls  of  a  house  of  public 
worship,"  and  a  charge  for  disturbing  an  assembly  of  people 
met  for  public  worship,  cannot  be  alleged  in  one  count. 
Commonwealth  v.  Simons,  2  Mass.  R.I163. 
The  same  doctrine  is  fully  sustained  in  8  N.  H.  Rep.  161. 
Chitty,  Starkie  and  Swift  are  alike  in  the  forms,  and  it  is 
believed  no  form  or  precedent  can  be  found  that  will  afford 
authority  for  one  like  the  present. 

E.  Farr,  state's  attorney,  for  prosecution. 
The  indictment  is  sufficient  after  verdict. 

1.  Alleging  the  theft,  when  actually  committed,  in  the  same 
indictment  with  burglary,  is  according  to  all  forms  and  is  pro- 
per although  it  is  a  distinct  offence  when  committed  separ- 
ately. In  burglary  there  is,  necessarily,  an  intent,  to  commit 
some  felony  after  the  entering,  and,  if  committed,  it  is  only 
evidence  of  such  intention  and  is  merged  in  the  burglary;  at 
least,  where  that  is  punished,  and  is  an  incident  of  it.  Com- 
monweaUh  v.  Hope,  22  Pick.  R.  1.  2  Swift,  703.  Aikens' 
Forms.  Chitty's  Pleadings.  JSiate  v.  Nelson,  8  N.  H.  R. 
164. 

2.  The  allegation  of  whose  goods  respondent  intended  to 
commit  larceny  or  did  commit  larceny  is  immaterial.  It  forms 
no  part  of  the  offence  charged.  The  substance  of  the  offence 
charged  is  breaking  and  entering  with  intent  to  commit  a 
felony  and  committing  the  felony  when  entered,  and  the  kind 
of  felony  intended  must  be  set  forth,  as  larceny,  robbery,  &c , 
and  proved  as  laid,  and  no  more  is  necessary.  2  Swift,  303. 

3.  The  facts  must  now  after  verdict  be  taken  to  have  been 
charged  correctly  in  the  indictment,and  they  certainly  amount 
to  a  burglary  and  no  more.  That  is,  as  the  breaking  and 
entering  was  with  intent  to  commit  larceny,  and  larceny  was 
committed  at  the  time  and  place  intended,  as  part  of  the  ori- 
ginal transaction,  it  is  merged  as  completely  as  if  the  other 
man's  goods  had  been  taken. 
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4.  Suppose  the  indictment  had  not  alleged  of  whose  goods 
the  larceny  was  intended  or  committed,  as  it  need  not,  and 
then  the  facts  had  turned  out  to  be  as  this  indictment  sets 
forth — ^that  the  entry  was  with  intent  to  steal  Thomas  Allen's 
goods,  but  the  larceny  committed  was  of  H.  B.  Allen's  goods 
— ^would  this  have  cleared  him  of  the  crime  charged  ? 

5.  This  cannot  be  material,  for  it  can  never  be  known 
whose  goods  respondent  intended  to  take  when  he  entered. 
And  in  fact  the  criminal,  in  nearly  every  case,  has  no  intent 
about  it.  He  only  means  to  steal  if  he  can  find  any  thing  to 
take,  and  in  the  end  knows  nothing,  and  cares  as  little, 
whose  were  the  goods  taken.^ 

6.  Suppose  Brady  was  mistaken  as  to  the  03/vner  of  the 
goods  taken,  and  took  H.  B.  Allen's  goods,  supposing  them 
to  be  Thomas  Allen's,  does  this  clear  him  from  punishment  or 
make  the  transaction  consist  any  the  more  of  distinct  offences, 
so  that  the  facts  are  not  to  be  described  in  the  indictment  as 
laid? 


355 


Oravoe, 

March^ 

1842. 

State 

V. 

Brady. 


The  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — ^It  is  said  to  be  a  rule  applicable  to  indictments, 
that  mere  clerical  and  grammatical  errors  do  not  vitiate,  un- 
less they  change  a  word,  or  render  the  meaning  obscure.  1 
Chit.  Cr.  L.  196.  The  omission  of  the  word  for  in  the  in- 
troductory part  of  this  indictment  has  done  neither.  It  may 
have  rendered  the  preceding  word,  'and,^  senseless  and  un- 
meaning, but  can  have  no  further  effect.  The  grand  jury 
within  a  county,  when  in  regular  organization  and  attend- 
ance upon  the  county  court,  are  necessarily  a  grand  jury 
both  toithin  and  far  the  county. 

The  other  objection  relates  to  the  manner  of  charging  the 
offence.  It  is  alleged  that  the  respondent  broke  and  entered 
the  dwelling  house  of  Erastus  Allen,  (in  the  night  time,  &c.,) 
with  intent  to  steal  the  goods  and  chattels  of  said  Erastus 
Allen,  in  said  dwelling  house  then  being;  and  that,  having  so 
broken  and  entered  said  dwelling  house,  he  stole  certain 
goods  and  chattels,  found  in  said  house,  belonging  to  Henry 
B.  Allen.  As  the  crime  of  burglary  consists  in  breaking  and 
entering  a  dwelling  house,  &c.,  in  the  night  time,  with  in- 
tent to  commit  some  felony  therein,  such  intent  must  be  al- 
leged in  charging  the  offence.  And  it  is  not  enough  to  allege 
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OftAifoi,     an  intent  to  commit  felony  generally,  but  some  particular 
1842.'      species  of  it  must  be  named — as,  to  commit  murder,  robbery. 


Q^^       or  theft.     And  as  the  owner  of  the  house  must  be  named  in 
V,         charging  the  offence,  so  also,  in  the  last  example  put,  must 

™  ^*  the  owner  of  the  goods  intended  to  be  stolen.  It  is  not  es- 
sential to  the  consummation  of  the  offence,  that  the  intent 
to  steal  should  be  executed  ;  though  it  is  said  that  if  the  in- 
dictment charges  the  theft  to  have  been  committed,  the  alle- 
gation must  be  proved.  Here  the  intent  to  steal  the  goods 
of  Erastus  Allen  is  alleged,  and,  after  verdict,  should  be  taken 
to  have  been  proved.  But  the  actual  stealing  of  his  goods  is 
not  alleged,  and  therefore  was  not  required  to  be  proved. 

The  objection,  then,  does  not  arise  for  want  of  a  legal  and 
sufficient  charge  of  burglary,  but  upon  the  ground   that  the 
allegation  of  theft  here  made  is  not  a  part  of  that  charge.  It 
assumes  that  the  indictment  shows  an  improper  joinder  of 
offences.     But  the  charge  of  theft  in  these  cases  is  never 
strictly  included  in  the  charge  of  burglary.  The  latter  is  fully 
expressed  in  charging  the  burglarious  entry  alone.     Yet  an 
additional  allegation,  in  the  same  count,  that  the  purposed 
theft  was  committed,  has  never  b^en  supposed  to  vitiate  the 
indictment.     Such,  indeed,  are  all  the  precedents,  when  a 
theft  immediately  following  the  entry  is  expected  to  be  prov- 
ed.  Upon  such  an  indictment  the  prisoner  may  be  acquitted 
of  burglary,  and  convicted  of  the  theft,  whilst  a  general  ver- 
dict of  guilty  will  cover  both  offences.     Ph.  Ev.  136  &  156. 
1  Chit.  Cr.  L.  205-6.     As  the  crime  of  burglary  and  the 
crime  of  larceny,  thus  committed,  have  a  close  connection  in 
fact,  so,  it  appears,  they  may  properly  be  charged  in  a  like 
connection.     It  is  true,  that  the  hope  of  stealing  Erastus 
Allen's  goods  prompted  the  commission  of  this  burglary,  and 
perhaps  the  present  indictment  furnishes  the  first  instance  of 
alleging  a  theft  committed,  which  was  not  speciallyiiesigned 
at  the  time  of  the  entry.     But  as  wo  discover  no  principle 
which,  for  the  present  purpose,  should   distinguish  the  one 
theft  from  the  other,  we  think  it  indifferent,  whether  the 
alleged  theft  was  of  Erastus  Allen's  goods,  or  those  of  an- 
other person.     The  result  is   that  the   prisoner  can  take 
nothing  by  his  motion^  and  judgment  must  be  entered  upon 
the  verdict. 
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Silas  Slack,  qui  tanij  v,  Stephen  Gibbs  and  Amos  Gibes. 


Slackffttt  tam^ 

An  action  to  recover  the  penalty  for  bein^  a  party  to  a  fraudulent  convey-    (^'hh^'^al 
ance  cannot  be  maintained  in  the  courts  of  this  state  if  the  conveyance 
was  made  in  another  state. 
Under  the  statutes  in  force  previously  to  the  passage  of  the  revised  statutes, 
if  a  fraudulent  conveyance  is  made  in  one  county  and  the  party  aggriev- 
ed and  the  parties  to  such  conveyance  all  reside  in  another  county,  the 
action  may  be  brought  in  the  county  where  the  parties  reside,  for  the 
benefit  of  the  plaintiff  and  the  treasurer  of  that  county. 
A  joint  action  against-4he  fraudulent  grantor  and  grantee,  to  recover  the 
penalty,  cannot  be  maintained,  and  if  both  are  joined  as  defendants  and 
a  verdict  is  obtained  against  them,  judgment  will  be  arrested. 

This  was  a  qui  tarn  action,  brought  by  the  plaintiff  to  re^ 
cover  of  the  defendants,  as  well  for  himself  as  for  the  trea- 
surer of  the  county  of  Orange,  the  penalty  of  the  statute 
against  fraudulent  and  deceitful  conveyances. 

The  plaintiff,  in  his  declaration,  after  reciting  the  seventh 
section  of  the  act  entitled  '^  an  act  for  the  punishment  of  cer^ 
tain  inferior  crimes,"  passed  November  15,  1821,  (Comp. 
Stat.  Slade's  Ed.  p.  266,)  set  forth  and  alleged  that  the  de- 
fendant, Amos  Gibbs,  was  indebted  to  him  in  the  sum  of 
thirty  two  dollars,  specified  in  the  said  Amos'  promissory 
note  to  the  plaintiff,  dated  March  30,  1840;  that  the  said 
Amos  was  then  and  there  seized  and  possessed  of  certain 
lands  and  tenements  in  Tunbridge,  in  the  county  of  Orange, 
(describing  them,)  of  the  value  of  five  hundred  dollars  ;  that 
the  said  Amos  then  owned  certain  personal  estate,  (describ- 
ing it ;)  <  that  the  said  Amos,  afterwards,  to  wit,  on  the  first 
^  day  of  April,  1840,  at  Hartford,  in  Windsor  county,  to  wit, 
^  at  Tunbridge  aforesaid,  fraudulently  and  deceitfully  and 
'  with    intent  to  defraud   the  plaintiff  of  his  said   demand 

*  against  the  said  Amos  and  to  altogether  defeat  and  avoid 
^  the  same,  by  his  certain  deed  of  warranty,  executed  in  due 
'  form  of  law,  dated  the  day  and  year  last  aforesaid,  for  the 
'  pretended  and  feigned  consideration  of  eight  hundred  dol- 

*  lars,  conveyed  the  said  real  estate  to  said  Stephen  Gibbs, 
'  and,  on  the  thirty-first  day  of  March,  1840,  with  like  frau- 
^  dulent  intent,  sold,  conveyed  and  delivered  the  personal 
'  estate  above  described  to  the  said  Stephen.  And  the  plain- 
^  tiff  further  says  that  the  said  Stephen  then  and  there  ac- 
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Orahgb,     <  cepted  and  received  said  conveyance  from  the  said  Amos, 
1842.       '  ^"^  ^^^  ^^^^  ^"^  there  privy  to  the  same  and  had  full  no- 


^.    .      .        ^  tice  of  said  fraudulent  and  deceitful  intent  and  purpose  of 

8iack,^i  tarn,  •  i    . 

V.  '  the  said  Amos  therein,  and  that  the  said  Stephen,  so  bemg 

G»bbf.       (  privy  to  said  fraudulent  and  deceitful  conveyance  of  said  real 

'  estate  and  said  goods  and  chattels  above  described,  and  with 

*  notice  of  such  fraudulent  intent  of  the  said  Amos,  as  aforesaid, 
'  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  Tun- 
^  bridge  aforesaid,  and  at  sundry  other  times  thereafter,  did 
'  justify  said  conveyance  to  be  made,  had  and  executed,  bona 

*  fide,  and  upon  good  consideration.  By  means  of  all  which 
'  the  plaintiff  hath  been  greatly  aggrieved,  hindered  and  de- 
^  layed,  and  wholly  defrauded  of  his  said  debt  against  the  said 
'  Amos,  to  wit,  at  Tunbridge  aforesaid,  all  which  is  against  the 
'  form,  force  and  effect  of  the  statute  in  such  case  provided.' 

The  defendants  pleaded  not  guilty  and  issue  was  joined  to 
the  country. 

On  the  trial  in  the  county  court,  the  plaintiff  introduced 
testimony  tending  to  prove  that,  on  the  last  day  of  March, 
1840,  the  defendants  started  from  Tunbridge,  Vt.,  where 
both  plaintiff  and  defendants  resided,  for  Boston,  with  seven- 
teen horses ;  that  eight  of  said  horses  were  owned  by  the 
defendant,  Amos  Gibbs,  and  the  remainder  belonged  to 
Stephen  Gibbs,  the  other  defendant ;  that,  immediately  pre- 
viously to  their  leaving  Tunbridge,  most  of  the  property  de- 
scribed in  the  plaintiff's  declaration,  except  the  horses,  was 
conveyed  by  said  Amos  to  said  Stephen,  and  that  they  went 
together,  on  said  last  day  of  March,  1840,  to  Lebanon,  in  the 
state  of  New  Hampshire,  where  the  said  Amos  executed  a 
bill  of  sale  of  the  horses  owned  by  him  to  said  Stephen,  and 
that  all  the  property  was  sold  and  conveyed  by  the  said 
Amos  to  the  said  Stephen  for  the  purpose  of  defrauding  the 
plaintiff  and  other  creditors  of  said  Amos. 

The  plaintiff  contended,  and  requested  the  court  to  charge* 
the  jury,  that,  if  there  was  sufficient  evidence  in  every  other 
particular  to  entitle  the  plaintiff  to  recover  the  value  of 
said  horses  the  fact  of  making  the  sale  of  said  horses  in 
New  Hampshire  would  not  deprive  the  plaintiff  of  his 
right  to  recover  for  said  horses  in  this  action.  But  the 
court  decided  otherwise,  and,  among  other  things,  charged 
the  jury  that  the  plaintiff  was  not  entitled  to  recover,  for  the 
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fraudulent  sale  of  said  horses,  and  that  all  the  testimony,  re-     Oramok, 
lating  to  them  should  be  laid  out  of  the  case.  ^^^ 

The  jury  returned  a  verdict  for  the  plaintiff,  to  recover  the  ITT     '. 
value  of  the  property  fraudulently  sold,  excepting  the  horses,         '^*   "*' 
and  the  plaintiff  excepted  to  the  charge  of  the  court.  Gibbg. 

The  defendants  then  moved  in  arrest  of  judgment  for  the 
insufficiency  of  the  declaration.  The  county  court  overruled 
the  motion  and  rendered  judgment  for  the  plaintiff,  and  to 
this  decision  the  defendants  excepted. 

Wm,  Hebard,  for  defendants. 

The  only  question  presented  by  the  plaintiff's  bill  of  ex- 
ceptions, is  in  relation  to  the  correctness  of  the  charge  of  the 
court  relative  to  the  horses  sold  in  New  Hampshire.  And 
in  that  was  there  any  error  ? 

I.  This  question  depends  mainly  upon  the  construction  of 
the  statute,  upon  which  the  action  is  founded. 

1.  This  is   a  penal  statute,  and  penal  statutes,  are  to  be 
construed  strictly,  and  nothing  is  to  be  taken  by  intendment  ' 
or  inference.    Brooks  v.  Clayes  fy  Morse,  10  Vt.  R.  37.    1 
Black.  Com.  88,  and  the  notes.     Commonwealih  v.  Barlow, 
4  Mass.  R.  439.    Melody  v.  Reab,  4  Mass.  471. 

2.  The  statute,  upon  which  this  action  is  founded,  de- 
fines the  offence  for  which  this  penalty  is  provided,  '<  an  in- 
ferior crime  or  misdemeanor,^'  And  crimes  are  punishable 
in  the  county  where  they  are  committed.  This  same  statute, 
among  other  things,  prohibits  horse  racing,  and  the  vending 
of  lottery  tickets. 

Suppose  these  defendants  had  been  guilty  of  a  breach  of 
that  statute  in  either  of  the  particulars  last  named  by  going 
into  New  Hampshire,  and  there  committing  the  offences  nam- 
ed, could  they  be  prosecuted  here  ?  That  would  not  be  pre- 
tended, and  still  that  might  as  well  be  done  as  to  recover  the 
penalty  in  this  case  for  an  offence  committed  in  New  Hamp- 
shire. 

3.  But  it  is  believed  that  all  doubt  or  difficulty  on  this 
part  of  the  case,  will  be  relieved  by  a  recurrence  to  the  read- 
ing of  the  statute,  without  resorting  to  general  principles  for 

a  test. 

By  the  compiled  statute  it  is  enacted  that  "  all  the  parties 
to  such  fraudulent  and  deceitful  conveyance,"  &c., "  shall  for- 
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Orahgx,  feit  the  value  of  such  houses,  lands/'  &c.,  ''and  the  value  of 
"lal^/  such  goods  and  chattels,"  &c.,  which  forfeiture  shall  be 
"7~7  '.  equally  divided  between  the  party  aggrieved  and  the  county 
V  treasurer  J  for  the  use  of  the  county.     What  county  is  meant 

Gibbs.  jjy  I  ^j^  county  V  It  does  not  mean  any  county.  The  arti- 
cle, '  the^  restricts  it  to  some  particular  county.  Of  course 
there  is  but  one  county  that  is  entiled  tp  the  penalty.  Does 
it  mean  the  county  in  which  the  parties  to  the  suit  reside  ? 
That  cannot  be  the  meaning,  for  they  may  reside  in  different 
counties.  Does  it  mean  the  county  in  which  the  party  ag- 
grieved resides  ?  That  cannot  be  the  meaning,  for  the  ag- 
grieved party  may  be  a  partnership,  or  other  company,  com- 
posed of  individuals  residing  in  different  counties.  Freeman 
fy  Forbes  v.  Davison,  1 1  Vt.  R.  660.  Does  it  mean  the 
county  in  which  the  parties  to  the  fraudulent  conveyance 
reside  ?  That  will  not  do,  for  they,  too,  may  reside  in  differ- 
ent counties.  If  the  above  reasoning  is  correct,  there  is  but 
one  further  alternative,  and  that  is,  that  Hhe  county,*  as  it  is 
expressed  in  the  statute,  means  the  county  in  which  the 
offence  is  committed.  And  that  is  a  conclusion  that  is 
altogether  inevitable,  and  fully  sustained  and  corroborated 
by  the  reading  of  the  whole  section.  A  further  conclusion, 
then,  is  the  inevitable  result  of  the  whole.  If  the  true  under- 
standing of  the  statute  is  that  the  penalty  is  to  be  divided 
between  the  fsxiy  aggrieved  and  the  county  in  which  the 
offence  is  committed,  the  county  of  Orange  cannot  be  entitled 
to  the  penally  for  an  offence  committed  in  the  state  of  New 
Hampshire.  And  this  view  of  it  comports  with  the  reading 
as  it  is  in  the  revised  statutes,  which  is  as  follows ;  ^'  Which 
forfeitures  shall  be  equally  divided  between  the  party  aggriev- 
ed and  the  county  in  which  such  offence  is  committed/' 
The  revised  statutes  do  not  alter  the  law  on  this  subject. 
The  alteration  in  the  phraseology  is  merely  an  expression  of 
the  legislature,  in  relation  to  the  true  meaning  of  the  old 
statute. 

II.  A  further  consideration  of  this  case,  arises  upon  the 
motion  in  arrest,  on  account  of  the  insufficiency  of  the  dec- 
laration. 

1.  The  declaration  does  not  contain  an  allegation  that  the 
sale  of  goods  and  chattels,  was  a  fraudulent  sale.  It  merely 
states  that  the  said  Amos,  '^  with  like  fraudulent  intent"  sold 
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« 

the  personal  property..  &c.  This  is  not  a  sufficient  allegation  Orange, 

of  a  fraudulent  aah.  The  action  being  to  recover  a  penalty,  1^42.' 


the  allegation  of  the  offence  committed  should  be  clear  and  ^\^ckquitam 
explicit.     Ellia  v.  HvU,  2  Aikens,  41.  y- 

2.  There  is  no  sufficient  allegation  that  Stephen  Gibbs 
ever  accepted  or  received  the  personal  estate  and  goods 
and  chattels,  and  without  such  averment  and  allegation  the 
declaration  is  bad.  The  plaintiff  says  that  the  ^  said  Stephen 
^  Gibbs,  then  and  there  accepted  and  received  said*  convey- 

*  ance^  from  the  said  Amos,  and  was  then  and  there  privy  to 

*  the  same.' 

That  allegation  clearly  must  refer  to  the  conveyance  of 
the  real  estate.  A  deed  of  laud  is  called  a  conveyance  and 
the  plaintiff  in  his  declaration  uses  the  term  in  the  same 
signification.  No  other  conveyance^  except  the  conveyance 
of  the  real  estate,  having  been  before  named,  the  expression 
here  used,  ^eaid  conveyance,^  by  legal  and  grammatical  intend- 
ment, refers  to  the  conveyance  of  the  real  estate,  and  being 
flo,  the  declaration  in  that  respect  is  insufficient. 

3.  There  is  no  allegation,  in  the  declaration,  that  Stephen 
Gibbs  was  pritiy  to  any  fraudulent  intent  of  Amos  Gibbs, 
only  what  refers  to  the  conveyance  of  real  estate,  as  before 
stated ;  nor  that  he  ever  justified  any  sale  of  personal  estate 
to  have  been  made.  It  it  alleged  that  ^  he  justified  said 
conveyance  to  be  made  and  executed,'  but  this,  as  we  have 
before  seen,  referred  to  the  conveyance  of  the  real  estate,  no 
other  conveyance  having  been  fnade  and  executed,  and  that 
conveyance  was  the  deed  of  warranty. 

4.  A  further  reason  why  judgment  should  be  arrested  is 
that  the  plaintiff  claimed  a  penalty  for  the  sale  of  real  estate, 
which  was  effected  in  the  county  of  Windsor,  which  can 
only  be  recovered  for  the  benefit  of  Windsor  county,  and 
as  the  court  gave  the  jury  no  instruction,  in  relation  to  that 
part  of  the  case,  and  the  jury  having  returned  a  general  ver- 
dict, judgment  for  that  reason  must  be  arrested. 

The  fact  that  the  defendants  did  not  ask  for  any  instruct- 
tion  to  the  jury  on  that  point  will  make  no  difference.  Staie 
V.  Crandall,  5  Conn;  R. 

5.  The  declaration  is  bad,  being  against  the  buyer  and 
seller  of  the  property,  and,  for  that  reason,  judgment  should 
be  arrested.     This  is  a  penal  action,  for  a  criminal  offence, 

Vol.  XIV.  w.  r.  iv.  46 
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Oaahok,  and,  by  the  commoQ  laWy  all  oflTeaces  are  seYeral,  and  otkn'- 
1842.'  ^^^  ^7  statute  are  also  several  unless  made  otherwise  by  the 
g,  ,  7^  particular  provisions  of  the  statutes  creating  the  offences.  1 
*"  'r*      '  Swift's  Dig.  587. 

The  expression  of  the  staUite,  in  this  case,  is,  *  every  of 
the  parties  to  such  fraudulent  and  deceitful  conveyance/  &o^ 
^  shall  forfeit.'  This  expression  evidently  makes  the  offence 
several,  as  clearly  as  if  the  expression  had  been,  each  of  the 
parties. 

Mr.  Swift  lays  it  down  that  the  words,  ^  every  person 
who  does  the  act/  and  ^  whoever  does  the  act,'  are  expres- 
sions which  designate  a  several  offence.  And,  in  a  penal 
action,  all  the  defendants  must  be  convicted  or  all  acquitted* 

Again,  the  statute  says  that '  every  of  the  parties  to  such 
'fraudulent  and  deceitful  conveyance,  who  being  privy 
*  thereto,  shall  justify  the  same  to  be  made  or  executed,*^ 
But  a  conveyance  may  be  made  with  such  intent  and  the 
grantee,  at  the  time,  not  be  informed  of  it.  In  such  case  he 
does  not  incur  the  penahy.  Forbes  ^  Freeman  v.  Davison, 
1 1  Vt.  R.  660. 

As  this  then  is  an  action  for  a  penalty,  created  by  statute, 
in  which  one  of  the  defendants  may  be  guUty  and  the  other 
innocent,  the  declaration,  for  that  reason,  is  evidently  bad, 
and  judgment  must  be  arrested. 

There  are  cases  in  which  an  action  may  be  maintained 
against  one  or  the  other,  at  the  plaintiff's  election,  but  not 
against  both.  A  sheriff  and  his  deputy  cannot  be  sued 
jointly  for  a  tort  committed  by  the  deputy  alone.  But  either 
one  of  them  may  be  sued.  Campbell  v.  Phelps,  1  Picker- 
ing's R.  62. 

S.  C.  Eaton  and  L.  B.  VUas,  for  plaintiff. 

The  first  question  in  this  case  arises  on  the  plaintiff's  ex- 
ceptions in  relation  to  the  ruling  of  the  court  with  r^ard  to 
the  property  sold  in  New  Hampshire. 

It  seems  that  both  the  plaintiff  and  defendants  resided  in 
Tunbridge  in  this  county,  but  that  the  sale  of  the  horses  was 
made  in  New  Hampshire,  and  if  the  decision  of  the  county 
court  is  sustained,  we  believe  the  statute,  on  this  subject,  be- 
comes a  mere  nullity.     All  that  any  person  would  have  to 


OP  THE  STATE  OP  VERMONT.  863 

do,  to  evade  the  law,  would  be  to  so  over  the  line  of  the     Okakoc, 
State  and  defraud  his  creditors  living  here  with  impunity.  i842.' 


The  statute  says  *  that  the  forfeiture  shall  be  equally  divi-aiack,yB» tow, 

*  ded  between  the  party  aggrieved  and  the  county  treasurer,   ,      *• 

*  for  the  use  of  the  courty,  to  be  recovered  by  an  action  on 

*  the  case,'  &c  Siat  Slade's  ed.  p,  266,  ^7.  And  we  be- 
lieve that  the  court  will  not  give  a  forced  construction  to 
this  statute  for  the  purpose  of  enabling  the  defendants  to 
avoid  the  penalty. 

But,  if  it  should  be  contended  that  this  statute  should  be 
so  construed  as  to  give  one  half  the  penalty  to  the  county  in 
which  the  offence  is  committed,  then  we  ask  what  constitutes 
the  offience  ?  We  say  that  it  is  the  defrauding  the  creditor 
of  his  debt,  and  where  was  that  done?  Most  certainly 
where  the  party  lived  to  whom  the  debt  was  owing.  What 
evil  did  the  legislature  intend  to  remedy  ?  Very  clearly,  the 
defrauding  of  creditors.  Therefore  we  believe  it  the  duty 
of  the  court  so  to  construe  the  law  as  to  carry  into  effect 
the  design  and  object  of  the  legislature.  Can  it  be  main- 
tained that  a  fraudulent  conveyance  is  not  void  by  our  law, 
as  to  creditors  here,  if  made  in  another  state,  when  made  for 
the  very  purpose  of  avoiding  debts  here  ? 

Suppose  that  Amos  Gibbs  had  owned  property  in  three  coun- 
ties in  the  state,  and  had,  in  these  several  counties,  conveyed 
bis  property  to  Stephen  Gibbs  for  the  purpose  of  defrauding 
the  plaintiff  alone,  who  resides  in  this  county,  would  it  have 
been  necessary  to  commence  three  suits  in  order  to  recover 
the  penalty  for  a  fraudulent  conveyance  ?  We  believe  not. 
The  policy  of  the  law  is  to  prevent  a  multiplicity  of  suits. 

2.  The  motion  in  arrest  probably  presents  a  new  question, 
so  far  as  it  relates  to  the  practice  under  this  statute.  Gen- 
erally, suits  have  been  instituted  in  such  cases  against  the 
parties  severally.  But  we  believe  a  fair  construction  of  the 
statute  will  allow  of  either  course.  It  is  certain  that  joining 
both  parties  in  the  same  action  operates  for  the  benefit  of  the 
defendants,  as,  by  suing  them  jointly,  but  one  penalty  can 
be  recovered  of  both.  How,  then,  can  the  defendants  com-  v 
plain? 

The  statute  would  seem  to  bear  that  construction.  It 
says  ^  every  of  the  parties,'  &c.,  and,  in  order  to  incur  the 
penalty,  it  is  necessary  that  the  fraudulent  intentshould  exist 
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0B41I0X,    in  the  minds  of  both  the  grantor  and  grantee.     Brooks  v. 
1842.'      Clay€S  tf  Morse^  10  Vt.  R.  37.    A  qui  tarn  action  is  a  civil 
sitckrfwtom'*"'*'     ^otersy  qui  tarn  v.  Day/ 10  Vt.  R.  487, 

*•  ^  3.  It  is  not  necessary  to  aver  a  delivery  of  the  property 
fraudulently  sold  ;  the  sale  alone  constitutes  the  offence/ 
under  the  statute.  FuUer  v.  FuUerj  4  Vt  R.  123. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — In  this  case  we  are  to  determine  both 
the  sufficiency  of  the  declaration  of  the  plaintiff,  and  the 
correctness  of  the  ruling  of  the  county  court  on  the  trial. 
On  the  latter,  it  is  only  to  be  said  that  the  proceedings  of 
the  county  court  were  unquestionably  right  A  conveyance 
of  property,  however  fraudulently  intended  or  conceived, 
made  in  another  state,  cannot  be  a  breach  of  our  penal  laws, 
or  subject  the  party  to  a  penalty  therefor.  Our  laws  are  of 
no  efficacy  out  of  the  territorial  limits  of  the  state,  and  how- 
ever immoral  a  transacticm  may  be,  committed  in  another 
jurisdiction,  it  cannot  be  punished  here,  as  a  violation  of  the 
laws  of  this  state.  The  sale  of  the  horses  in  New  Hamp- 
shire was  properly  excluded  from  the  consideration  of  tho 
jury.  More  important  questions  arise  on  the  motion  in  arrest. 
Those  which  relate  to  the  form  of  the  declaration  may  be 
passed  over  with  this  remark,  that  it  appears  to  have  been 
accurately  drawn,  and  is  not  liable  to  any  of  the  technical 
objections  which  are  raised  against  it. 

That  the  conveyance  was  made  in  the  county  of  Windsor, 
presents  no  obstacle  against  a  recovery  by  this  plaintiff,  and 
by  a  suit  brought  in  this  county.  The  penalty  given  to  the 
party  aggrieved,  by  the  statute  in  force  when  this  suit  was 
brought,  was  to  be  equally  divided  between  him  and  the 
county  treasurer,  without  designating  what  treasurer,  and,  so 
far  as  it  was  intended  as  a  punishment,  it  is  wholly  immateri- 
al into  what  treasury  that  part  of  the  sum  forfeited  shall  be 
paid,  and  it  may  as  well  be  paid  to  the  treasurer  of  the 
county  where  the  suit  is  brought  as  to  any  other.  The  party 
aggrieved,  who  alone  can  in9titute  the  action,  may  commence 
it,  either  in  the  county  where  he  resides,  or  where  the  de- 
fendants reside,  and  when  a  recovery  is  had  and  satisfaction 
obtained,  he  must  pay  that  part  which  belongs  to  the  public 
to  the  treasurer  entitled  to  receive  it.  This  was  once  decided 
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Id  the  case   of  Chipman^  qui  tamy.  Eaton.    The  revised     Orangb, 
statutes  have  now  pointed  out  to  what  county  treasurer  the       1342. ' 


half  of  the  penalty  is  now  to  be  paid.  Slack oiwfaw, 

A  more  formidable  objection,  however,  is  presented  in  the  5- 
joinder  of  the  grantor  and  grantee  as  defendants  in  one  suit 
It  is  well  settled  that  when  several  are  sued  jointly  for  an 
offence,  which  is  in  its  nature  several,  and  when  each  sepa- 
rately are  liable  to  the  penalty  sued  for,  there  can  be  no 
recovery  and  judgment  will  be  arrested  if  there  is  a  verdict 
against  them.  Whether  the  penalty  incurred  is  a  single 
penalty,  or  whether  each  of  the  parties  to  a  fraudulent  deed 
may  be  separately  guilty,  and  each  liable  to  a  forfeiture,  is 
the  question  now  .to  be  determined.  The  words  df  the 
statute  are  that '  every  of  the  parties/  &c.  These  are  the 
appropriate  words  to  designate  a  several  offence  and  a  sev- 
eral penalty.  There  are  two  parties  to  a  deed  or  conveyance  ; 
the  grantor  or  grantors  and  the  grantee  or  grantees,  and 
although,  with  respect  to  the  grantors,  they  may  be  joint  or 
several,  whether  there  is  one  or  more  who  make  the  convey- 
ance, and  so  with  respect  to  the  grantees  ;  yet,  we  apprehend 
that  the  grantor  and  grantee  are  several  and  separate  parties  * 
to  the  deed  or  conveyance,  and  when  every  of  the  parties  are 
declared  to  be  guilty  of  an  offence,  and  to  incur  a  forfeiture, 
the  natural  conclusion  would  be  that  each  was  liable,  i.  e. 
the  grantor  and  the  grantee. 

If  only  one  penalty  is  incurred  by  a  fraudulent  conveyance, 
by  the  grantor  and  grantee  jointly,  neither  party  could  be  a 
witness  in  a  suit  brought  against  the  other  to  recover  the 
penalty,  as  he  would  be  directly  interested  to  fasten  a  recovery 
on  the  other  party,  which,  if  satisfied,  would  exonerate  him 
from  any  further  liability.  This  court  have  decided  that,  in 
such  an  action,  the  fraudulent  grantor  may  be  a  witness,  and 
this  could  only  be  on  the  ground  that  the  forfeitures  were 
separate  and  independent. 

Again,  the  public  interest  and  the  interest  of  creditors  re- 
quire that  the  whole  of  the  penalties  should  be  inflicted  for 
the  suppression  of  fraud.  It  should  not  be  permitted  to  one 
creditor  to  recover  the  whole  penalty,  in  a  joint  action  against 
the  two,  if  each  are  equally  guilty,  and  each  liable  to  a  penalty. 

If  we  are  permitted  to  reason  ab  inconvenientiy  it  is  ap- 
parent that  it  would  be  hazardous  to  two  parties  to  be  thus 
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Obavob,    joined.     The  admmions  of  either  would  be  Intimate  and 
t&42/      legal  evideDce,  and  if  the  declarations  of  one  strongly  im- 


^i^^l^  .^^  plicated  the  other,  it  would  be  very  diflkult  to  prevent  their 
V-  having  an  efiiect  on  a  jary,  nn&vorable  to  the  one  implicated 
as  well  as  to  the  one  who  made  them,  notwithstanding  the 
jury  shoald  be  instructed  that  the  confesnon  of  one  should 
not  affect  the  other.  The  two  last  rea^ns,  however,  are  of 
DO  importance  if  the  true  construction  of  the  statute  is  that 
the  ofience  is  joint  and  only  one  penalty  incurred.  The 
statute  of  27  £liz.  chapter  4  enacts  ^  that  every  of  the  parties 
*  to  a  fraudvlent  conveyance,  or  being  privy  thereto,  shall 
'justify,  Slc,  shall  forfeit  one  years  value  of  the  lands,'  &c 
This  statute,  it  is  to  be  noticed,  is  in  the  words  of  ours. 
Under  this  statute  it  was  held  that  every  defendant  found 
guilty  should  pay  a  years  value  of  the  land  every  one  by 
himadf  and  not  jointly  among  them  all.  13  Viner,  534. 
It  is  true  that  the  statute  gives  the  penalty  to  the  party 
i^ggrieved,  and,  according  to  the  case  of  Patridg  v.  Naylor, 
Cro.  Eliz.  480,  it  would  seem  that  where  a  penalty  is  given 
to  the  party  aggrived,  in  the  nature  of  a  satisfaction,  but 
one  penalty  is  incurred.  In  that  case  the  whole  penalty 
was  given  to  the  party  a^rieved  for  impounding  a  distress 
in  a  wrong  place.  There  was  but  one  act  of  impounding 
though  several  were  concerned  in  it,  and  as  it  was  but  one 
offence,  and  given  to  the  party,  alone,  in  the  nature  of  a 
satisfaction  for  the  damages  he  sustained,  it  was  adjudged  it 
should  be  satisfied  by  one  forfeiture.  Th'd  penalty  under  the 
statute  against  fraudulent  conveyances  is  not  given  to  the 
party  aggrieved  in  the  nature  of  a  satisfaction  for  his  debt ;  it 
is  not  given  to  him  alone,  but,  in  part,  to  the  county  treasurer, 
and  is  designed  as  a  punishment  of  the  offender.  The  party 
aggrieved  is  required  to  prosecute,  as  being  the  one  having 
the  strongest  motives  and  the  most  likely  to  be  induced  to 
bring  the  offender  to  justice  and  to  inflict  the  penalty  proi- 
vided  by  law.  In  any  view  we  can  take  of  this  subject,  we 
think  the  penalties  are  separate,  several,  and  to  be  visited  on 
each  of  the  fraudulent  parties  to  the  conveyance,  and  al- 
though to  inflict  the  penalty  on  the  grantee,  it  may  be  neces- 
sary to  show  that  the  conveyance  was  fraudulent  as  to  both, 
yet,  it  is  very  apparent  it  may  be  incurred  at  diffei!ent  times, 
and  a  party  may  make  a  conveyance  with  an  intent  to  de* 
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fraud  his  creditorsy  and  thus  be  liable  to  the  penalty,  when  Obarob, 

the  person  to  whom  it  was  made  would  not  be  liable,  unless  ig^ 

he,  with  like  fraudulent  intent,  accepted  or  justified  the  con-  q^ 

veyance.     Both  of  the  parties  cannot  be  sued  jointly,  and  ,  v. 

for  that  reason  the  judgment  of  the  county  court  must  be  '°^ 
reTersed  and  the  judgment  arrested. 


John  Grant  t;.  Nathaniel  King  and  Edson  Comstock* 

Where  the  owner  of  cattle  leased  them,  with  a  farm,  for  four  years,  under 
an  a^eement  that,  at  the  expiration  of  the  four  years,  the  lessee  might 
either  return  the  cattle  or  pay  a  stipulated  price  for  them,  and  the  lessee 
•old  the  cattle  before  the  four  years  had  expired,  it  loas  kdd^  that  such  t 
■ale  determined  the  lessee's  right  of  possession,  and  that  the  owner  migbl 
maintain  trover  for  the  cattle  against  both  seller  and  purchaser. 

In  such  case,  no  demand  is  necessary  of  either  seller  or  purchaser  to  per- 
fect the  plaintiff's  right  of  action,  if  the  purchaser  has  converted  the 
property  to  his  own  use. 

The  rule  of  damages,  in  such  case,  is  to  give  the  Taloe  of  the  cattle  at  the 
time  of  the  sale,  with  interest. 

Trover,  to  recover  the  value  of  a  yoke  of  oxen.  Plea, 
the  general  issue,  and  trial  by  jury. 

On  the  trial  of  this  case  in  the  county  court,  the  plaintiff 
introduced  testimony  tending  to  show  that,  in  the  fall  of 
1836,  Nathaniel  King,  one  of  the  defendants,  was  living  on 
a  farm  belonging  to  the  plaintiff,  and  that  the  plaintiff 
let  him  have  a  pair  of  two  year  old  cattle  to  work  on  the 
farm ;  that  the  cattle  remained  in  the  possession  of  King, 
upon  said  farm  of  the  plaintiff,  until  the  fall  of  1839,  when 
said  King  sold  them  to  Edson  Comstock,  the  other  defend- 
ant, and  they  were  driven  away  by  Comstock.  The 
plaintiff  also  introduced  testimony  tending  to  show  that  the 
cattle,  at  the  time  of  the  purchase  by  Comstock,  in  the  fall 
of  1839,  were  worth  $60.00  or  $70.00.  There  was  no  tes- 
timony tending  to  prove  any  contract  between  the  plaintiff 
and  King  as  to  the  manner  in  which  King  should  keep  the 
cattle,  or  how  long,  except  testimony  tending  to  show  that 
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O&AHOB,    the  plaintiff  was  to  furnish  a  team  for  Edng  to  use  on  the 
1842.*       farm.     The  plaintiff  here  rested  his  cause. 


King  tt  al. 


Qf^t  The  defendants  offered  to  show  that,  at  the  time  King 

V-  ^  ,  had  the  cattle  of  the  plaintiff,  they  were  estimated  to  be 
worth  twenty  dollars  ;  that  King  was  to  keep  and  use  them 
four  years,  when  he  was  to  have  the  privilege  of  returning 
them,  or  paying  the  twenty  dollars  and  interest,  at  his  elec- 
tion ; — that  the  twenty  dollars  and  interest  was  offered  to  the 
plaintiff  by  King,  at  the  expiration  of  the  four  years,  and  re- 
fused by  the  plaintiff,  and  that  the  cattle  remained  in  the 
possession  and  under  the  exclusive  control  of  King  from  the 
fall  of  1836  to  the  time  he  sold  them  to  Comstock.  To  the 
testimony,  thus  offered,  the  plaintiff  objected,  and  it  was  ex- 
cluded by  the  court.  It  was  admitted,  on  the  trial,  that 
the  writ  in  the  present  case  was  served  on  the  defendants 
before  the  expiration  of  the  four  years  from  the  time  of 
taking  the  cattle. 

The  defendants  requested  the  court  to  charge  the  jury 
that,  as  there  was  no  evidence  of  a  demand  of  the  cattle  of 
the  defendant,  Comstock,  he  was  entitled  to  a  verdict.  And, 
that  in  the  event  of  a  verdict  against  the  defendants,  the  rule 
of  damages  should  be  twenty  dollars  and  interest  from  the 
time  of  taking  the  cattle,  or  the  value  of  the  cattle  and  inter- 
est from  the  fall  of  1836. 

The  court  decided  that  it  was  not  necessary  to  make  a 
demand  on  the  defendant,  Comstock,  before  bringing  the 
suit,  and  charged  the  jury  that  the  rule  of  damages  should  be 
the  value  of  the  cattle  at  the  time  of  the  sale  from  King  to 
Comstock,  and  interest  on  the  same  to  the  present  time. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendants excepted  to  the  decision  and  charge  of  the  county 
court. 

N,  Kinsman,  for  defendants. 

L  The  tender  of  the  twenty  dollars  and  interest  was  a  fulfil- 
ment of  the  contract  on  the  part  of  the  defendant,  King,  and  en- 
titled him  to  the  cattle ;  and  if  they  were  only  bailed  or  leased 
to  King,  then  no  action  can  be  maintained  against  the  defend- 
ant, Comstock,  be  being  a  bona  fide  purchaser,  and  more 
especially  till  after  the  four  years  had  expired.  Day's  Dig. 
414.     Patten  v.  Shepherd  fy  Palmer y  5  Conn.  R.   196.     1 
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Chitty's  PI.  171.  Vincent  v.  CampbeU,  13  Pickering's  R. 
294.  Bufingion  et  d,  v.  Gerriah  ei  al.y  15  Mass.  R.  149. 
Soper  V.  Sumner  et  at.y  5  Yu  R.  274*     22  Pick.  R.  535. 

II.  A  demand  of  Comstock  was  necessary,  before  bringing 
the  suit.  The  case  does  not  show  that  Comstock  had  any 
knowledge  of  the  situation  of  the  cattle  between  the  plaintifi' 
and  King.  Comstock  purchased  them  in  good  faith.  We 
insist,  therefore,  that  if  the  plaintiff  could  support  any  action, 
be  could  not  till  after  a  demand  on  Comstock  for  the  cattle. 
13  Pick.  R.  294,  and  the  authorities  before. cited. 

III.  The  rule  of  damages  should  have  been  the  twenty 
dollars  and  interest  on  it,  for,  if  King  had  converted  the 
cattle  to  his  own  use,  the  plaintiff  could  not  be  placed  in  any 
better  situation  than  he  would  have  been  if  King  had  kept 
them  till  the  four  years  were  out,  and  then  paid  the  plaintiff, 
as  he  had  a  right  to  do.  They  were  kept  and  raised,  from 
two  years  old,  at  King's  expense,  and  he  would,  therefore, 
be  entitled  to  the  increased  value  of  them. 


Orange, 

March^ 

1842. 

Grant 

King  it  ai. 


J.  Colby  and  L.  B.  Vilas ^  for  plaintiff. 

All  the  principles  involved  in  this  case  have  been  substan- 
tially decided  by  this  court  in  accordance  with  the  decisions 
of  the  county  court. 

The  testimony  offered  only  tended  to  show  a  conditional 
sale,  and  the  condition  precedent  to  the  passing  of  the  prop- 
erty  unperformed,  at  the  time  of  the  conversion  by  the  de- 
fendants. West  V.  Bolton,  4  Vt.  R.  538.  Bigelow  v.  Hunt- 
ley,  8  do.  151.     Swift  v.  Moseley  et  aL,  10  do.  208. 

The  opinion  of  the  court  was  delivered  by 
RoTCE,  J.  —  The  facts  offered  in  evidence  by  the  defend- 
ants would  not  have  operated  to  divest  the  plaintiff  of  liis 
general  property  in  the  o.Ten,  though  they  would  have  con- 
stituted a  bailment  of  them  to  King  for  four  years,  with  the 
privilege  of  becoming  the  purchaser,  at  an  under  price,  when 
the  term  should  expire.  In  the  meantime  he  would  stand 
responsible  for  ordinary  care  in  the  use  and  keeping,  and  the 
plaintiff  would  be  at  all  the  risks  of  disease  and  casualty, 
which  the  bailor  of  such  property  for  use  commonly  incurs. 
Such  a  contract  would  be  manifestly  unequal,  but  I  shall  not 
stop  to  inquire  whether  the  plaintiff  would  be  legally  bound 
Vol.  XIV.  w.  r.  iv.  47 
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Marchy 
1842. 

Grant 

V. 

King  €t  al. 


to  sell  upon  the  terms  supposed.  Those  facts  would  not 
have  made  out  a  conditional  sale,  since  it  was  to  be  optional 
with  King,  during  the  four  years,  whether  any  sale  should 
take  place.  In  this  respect  the  case  is  not  as  favorable  for 
the  defendants  as  that  of  West  v.  BoUan,  4  Vt.  R.  538,  was 
for  the  plaintiff. 

According  to  sereral  decisions  of  this  court,  the  wrongful 
act  of  King,  in  selling  the  cattle,  determined  his  right  of  pos- 
session and  use  under  the  contract  proposed  tobe  shown,  and 
entitled  the  plaintiff  to  immediate  possession  as  owner.  To 
this  point  the  case  is  identical  with  that  of  SiD\ft  v.  Moadey 
€t  aL,  10  Vt.  R.  208.  In  that  case,  it  is  true,  there  was  evi- 
dence tending  to  show  the  sale  from  the  bailee  fraudulent  on 
the  part  of  the  purchasers.  But  that  circumstance  does  not 
appear  to  have  infkienced  the  judgment  of  the  court,  nor  is 
it  even  mentioned  in  their  opinion,  as  delivered  by  Rediield, 
J.  The  ground  of  the  decision  evidently  was  that  the  bailee 
had  not  power  to  transfer  any  such  interest  in  the  property 
as  be  undertook  to  convey.  This  authority  is,  therefore, 
equally  in  point  for  sustaining  the  present  action  against  both 
these  defendants.  The  ease  discloses  no  previous  assertions 
of  ownership,  or  right  to  sell,  on  the  part  of  King,  and  much 
less  any  acquiescence  in  such  pretensions  on  the  part  of/(he 
plaintiff.  Under  such  circumstances  it  would  be  s^ncient 
to  say,  as  against  tTie  defendant,  Cbmstock,  that  h^bought 
of  one  who  had  no  right  to  sell.  And  though  Iwmay  have 
purchased  without  express  notice  of  the  plaintiff's  property 
in  the  oxen,  he  was  still  affected  by  appearances, — the  noto- 
rious fact  that  the  farm  was  the  plaintiff's,  and  that  the  oxen 
were  a  part  of  the  stock  kept  upon  it.  The  evidence  offered 
would  not  have  shown  any  legal  defence  to  the  action  ;  and, 
if  admissible  for  any  purpose,  it  could  only  be  to  affect  the 
damages.  The  question  of  damages  can  only  be  raised  in 
reference  to  the  rejection  of  that  evidence,  for  the  chaif;e 
was  right  upon  the  evidence  which  was  before  the  jury.  But 
the  principle  which  restored  the  plaintiff's  right  of  possession 
must  have  operated  at  the  same  time,  as  we  think,  to  extin- 
guish the  supposed  right  of  King  to  make  the  subsequent 
purchase.  The  principle  is,  that  the  bailee,  by  such  an  ille- 
gal act,  not  only  restores  the  right  of  possession  to  the  bailor, 
but  also  forfeits  his  own  accruing  rights  under  the  contract 
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This  is  the  doctrine  expressly  held  in  Farrant  v.  Thompson, 
5  B.  &  A.  836;  and  sanctioned  by  this  court  in  the  case  al- 
ready cited  of  Sioift  v.  Moaeley  et  al. 

There  is  no  color  for  the  objection  that  a  demand  of  the 
oxen  was  required  in  this  case^  as  a  clear  conversion  by  both 
defendants  was  otherwise  shown* 

Judgment  affirmed. 
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Oranoe, 

March. 

1842. 

Peach 

V. 

Millf. 


James  Peach  v*  Archibald  Mills. 

Where  a  payment  has  been  made  upon  a  promioBor/  note,  the  party  making 
it  cannot  maintain  an  action  on  book  to  recover  therefor. 

If  a  note  is  sued,  and  the  defendant  claim  that  he  has  paid  certain  sums  on 
the  note,  and  this  is  found  against  him  by  the  verdict  of  a  jury,  he  cannot 
maintain  an  action  on  book  to  recover  for  such  payments. 

Where  property  is  taken  forcibly  from  the  possession  of  the  owner,  he  can- 
not waive  the  tort  and  recover  therefor  in  an  action  of  book  account. 

This  was  an  action  of  book  account  brought  before  a  jus- 
tice of  the  peace.  At  the  last  term  of  this  court,  judgment 
to  account  was  rendered,  and  an  auditor  appointed,  who,  at 
the  present  term,  reported  that  the  parties  appeared  before 
him  and  the  plaintiff  presented  an  account  against  the  de- 
fendant consisting  of  the  following  items  : — 

*  Item  1.     1836,  March.    To  part  of  day,  looking  out 

mill  privilege  and  examining  land,  $     .75 

1838.  Balance  by  exchange  of  bills,  .50 

1839.  Cash  sent  you  by  my  boy  which 
you  agreed  to  apply  on  note,  and  did  not,      13.50 

3  years  interest  on  the  above,  2.64 

Cellar  stairs,  taken  in  1836,  bought 
by  me  as  part  of  house,  '  1.50 


'2. 
*3. 

*5. 


$  18.89 
The  defendant  presented  his  account,  consisting  of  the 
following  items : — 
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1. 

2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 


3  days  work  on  barn  at  9«.  per  day,  $  4.50 

1    do.     do.   on  house,  1.50 

1  day  looking  out  a  mill  privilege  on  your  land,  3.00 
90  lights  glass  in  June,  1836,  at  4  els.  each,  3.60 
90  do.  sash,  <'  ''  at  4  cts.  each,  3.60 
6  window  frames,  3.00 

2  panel  doors  and  frames,  6.00 
2  windows  to  put  over  the  doors,  1.00 
Cash  in  November,  1838,  9.00 


$  35^20' 
The  items  in  the  above  accounts  were  never  charged  by 
either  party  in  the  course  of  their  business,  but  were  charged 
at  the  time  of  the  trial  before  the  justice,  upon  slips  of  paper, 
after  disputes  and  controversies  had  arisen  between  the  parties. 
The  auditor  disallowed  the  first  item  in  the  plaintiff's  ac- 
count. In  relation  to  the  second  item,  the  auditor  found  that 
in  July,  1838,  the  plaintiff  sent  a  two  dollar  bill,  by  his  son, 
to  the  defendant,  in  payment  of  one  dollar  and  fifty  cents, 
and  sent  word  that  the  defendant  might  pay  him  the  balance, 
fifty  cents,  at  some  future  time,  but  the  defendant  bad  never 
paid  it. 

In  relation  to  the  third  item  in  the  plaintiff's  account,  the 
auditor  found  that  the  plaintiff  executed  a  note  for  $12.90, 
dated  February  16,  1838,  payable  in  one  year  from  date,  to 
Jacob  Mills  or  bearer,  which  note  w^  also  signed  by  one 
John  Peach  aa  surety ;  that,  before  the  note  became  due,  the 
payee  transferred  the  note  to  the  defendant^  of  which  plain- 
tiff had  notice  ;  that  the  defendant  sued  the  plaintiff  on  the 
note,  and,  on  the  trial,  before  the  jury,  (Nov.  10,  1840,)  the 
plaintiff,  who  was  defendant  in  that  suit,  insisted,  and  intro- 
duced testimony  to  prove,  that  the  money  charged  in  items 
No.  2  and  3,  was  paid  upon  said  note,  but  the  jury  found  a 
verdict  for  the  plaintiff  in  that  suit  to  recover  the  whole 
amount  of  the  note,  and  judgment  was  rendered  upon  the 
verdict  and  an  execution  issued  thereon  and  was  paid  by  the 
present  plaintiff,  and  that  the  $13.50  charged  by  the  plaintiff 
was  in  fact  sent  to  the  defendant  by  the  plaintiff  to  pay  said 
note  ;  that  at  the  time  of  receiving  the  money,  it  being  bank 
notes,  the  defendant  said  he  would  inquire  if  the  notes  were 
good^  and  if  they  were,  he  would  indorse  the  amount  upon 
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the  note  ;  that  a  few  days  afterwards  the  defendant  saw  the 
plaintiff  and  told  him  the  money  was  good^  and  he  might  call 
and  get  the  note  ;  that  the  plaintiff  called  repeatedly  for  the  * 
note,  but,  the  defendant  being  absent,  did  not  get  it. 

Two  of  the  jurors  in  that  suit  were  witnesses  before  the 
auditor,  though  objected  to  by  the  plaintiff,  and  the  auditor 
found,  from  their  testimony,  that  said  jurors,  from  the  testi* 
mony  introduced  on  the  trial  of  that  suit,  at  the  time  of  the 
trial,  believed  that  said  sum  of  $13.60  was  not  paid  by  the 
plaintiff  as  above  stated.  The  auditor  allowed  the  items 
numbered  two  and  three,  subject  to  the  opinion  of  the  court 
upon  the  facts  above  stated.  Item  No.  4  he  also  allowed  as 
an  incident  to  item  No.  3.  Touching  item  No.  5  in  the  plain- 
tiff's account,  and  items  no.  4,  5,  6,  7  and  8,  in  defendant's 
account,  the  auditor  found  that  in  November,  1835,  the 
plaintiff  purchased  of  the  defendant  the  inside  joiner  work  of 
a  dwelling  house,  i.  e.  all  except  the  roof  and  frame,  and 
paid  the  defendant  therefor  ;  that  in  removing  the  parts  of 
said  house,  the  cellar  stairs  fell  into  the  cellar ;  that  they 
were  the  plaintiff's  property  and  were  left  by  him  in  the  cel- 
lar ;  that  the  defendant  contended  that  he  had  not  sold  them, 
and  be  carried  them  away  without  the  knowledge  of  the  plain- 
tiff, and  converted  them  to  his  own  use  ;  that,  subsequently, 
when  the  plaintiff  claimed  them,  the  defendant  told  him  he 
might  take  them  away.  If,  from  these  facts,  the  court  should 
be  of  the  opinion  that  the  plaintiff  was  entitled  to  recover  for 
the  stairs,  then  the  auditor  allowed  the  item  therefor  as 
charged  by  the  plaintiff. 

The  auditor  found  that  said  items  No.  4,  5,  6,  7  and  8,  in 
the  defendant's  account,  were  for  parts  of  the  house  included 
in  the  sale  to  the  plaintiff  by  the  defendant,  above  mention- 
ed, and  therefore  disallowed  them.  Touching  the  three  first 
items  in  the  defendant's  account,  being  for  five  days  work, 
the  auditor  found  that  the  defendant  worked  only  two  days 
instead  of  five,  and,  for  the  two  days  work,  he  had  received 
his  pay,  and  had  no  right  to  charge  therefor.  The  auditor 
ako  disallowed  the  ninth  item  in  the  defendant's  account,  for 
want  of  sufficient  proof  to  sustain  the  charge. 

A.  Undertooodj  for  plaintiff. 

1.  Was  the  delivery  of  the  $13.50,  mentioned  in  the  re- 
port, a  payment  7  and  if  not, 
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2.  Is  the  plaintiff  estopped  by  the  verdict  and  judgment 
in  Mills  V.  Peach  from  recovering  the  $13.50,  and  the  50 
cents  in  plaintiff's  account  ? 

As  to  the  first  question,  the  plaintiff  insists  it  was  not  a 
payment.  Payment  is  a  technical  term,  and  means  a  deliv- 
ery of  money  in  extinguishment  of  a  pre-existing  debt.  It 
requires  the  assent  of  the  parties,  the  meeting  of  the  minds, 
as  much  as  the  creating  of  the  debt ;  hence,  to  constitute 
payment^  the  money  must  be  delivered  and  received  in  dis- 
charge of  the  debt.  And  when  payment  is  pleaded,  evidence 
short  of  this  will  not  support  the  issue  for  the  defendant.  In 
the  case  of  Strong  v.  McConneU,  10  Vt.  R.  231,  and  Chel- 
lis  V.  WaodSy  11  Vt.  R.  466,  this  principle  was  recognized. 
Rowe  V.  Smithy  16  Mass.  R.  306.  In  the  present  case,  like 
those,  something  was  left  to  be  done  by  the  parties  after  the 
delivery  of  the  money.  The  defendant  doubted  the  genuine- 
ness of  it,  and  reserved  the  right  to  make  inquiry  about  it. 
He  did  not  receive  it  in  payment ;  it  was  left  far  future  ad^ 
justment.  The  facts  that  the  defendant  afterwards  told  the 
plaintiff  to  call  and  take  his  note,  that  he  found  the  money 
good,  &c.,  did  not  alter  the*  nature  of  the  original  delivery. 

2.  Estoppels  are  not  to  be  favored.  They  tend  to  ex- 
clude truth,  and  are,  therefore,  odiotte.  They  are  stricti 
juris.  A  man  shall  be  estopped  by  verdict  respecting  a  thing 
directly  put  in  issue,  and  not  otherwise.  If  any  thing  be 
not  directly  and  precisely  alleged,  it  shall  not  be  an  estoppel, 
for  an  estoppel  must  be  certain  to  every  intent.  Co.  Litt. 
252-6.  1  Show.  28.  2  Lord  Raymond,  1036,  1050.  Rol. 
Abr.,  title  Estoppel,  9,  10.  1  Bull.  N.  P.  244.  2  Stark. 
200.  I  Story's  Pleadings,  title  Estoppel,  46.  Outram  v. 
Morewoody  3  East,  346.  Heming  v.  Wilton^  24  E.  C.  L. 
R.  208.  Godson  v.  Smithy  4  do.  410.  2  Levins,  381,  418. 
4  Mass.  R.  181.     Towns  v.  NimSy  5  N.  H.  R.  251. 

To  constitute  an  estoppel  by  a  former  judgment,  the  prsr 
cise  point  which  is  to  create  the  estoppel  should  be  put  In 
issue  and  decided,  and  this  should  appear  from  the  record. 
Smith  V.  Sherwood,  4  Conn.  R.  276.     2  Stark.  200. 

The  judgment,  sentence,  or  decree,  must  be  direct  upon 
the  precise  point,  and  is  not  evidence  of  any  matter  which 
came  collaterally  in  question,  nor  of  any  matter  incidentally 
cc^nizable,  nor  of  any  matter  to  be  inferred  by  argument 
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from  the  judgment,  as  having  constituted  one  of  the  grounds 
of  that  judgment.  11  St.  Tr.  261.  Harg.  Law  Tracts,  456. 
Pothier,  by  Evens,  357.     2  Stark.  202. 

A  verdict,  to  be  conclusive,  must  be  for  the  aame  causty 
and  the  cause  of  action  is  the  same  only  when  the  same  evir 
dence  will  support  it.     2  Stark.  £v.  198. 

In  the  case  of  Mills  v.  Peach  the  point  in  issue  was  pay- 
me^it,  or  no  payment.  This  was  the  only  question  litigated, 
and  that  verdict  is  only  evidence  that  that  note  was  not 
paid.  It  is  no  evidence  that  Peach  did  not  deliver  money 
to  Mills.  The  jury  might  find  that  no  money  was  delivered. 
They  may  have  found  that  it  was  delivered,  but  to  pay  some 
other  debts,  or  that  it  was  delivered  generally.  These  are 
only  incidental  questions.  They  are  collateral  to  the  issue. 
They  are  to  be  only  inferred,  by  argument,  as  grounds  of 
the  verdict.  The  issue  was  whether  the  $13.50  was  deliv- 
ered in  payment.  One  of  the  jury  may  have  considered  that 
no  money  was  delivered,  as  the  ground  of  his  verdict ;  an- 
other might  doubt  of  the  delivery,  but  conclude,  if  delivered 
at  all,  it  was  delivered  generally ;  another,  that  the  money 
was  delivered,  but  to  pay  some  other  debt.  Every  juryman 
might  have  a  different  ground,  but  all  agree  that  the  note 
was  not  paid. 

Would  the  same  evidence  support  that  defence  and  this 
case  ?  If  so,  possibly  the  plaintiff  is  estopped.  But  such  is 
not  the  fact.  The  issues  are  entirely  different,  and  the  evi- 
dence must  be  different.  In  the  former,  Peach  must  have 
shown  the  delivery  of  the  money  in  payment,  and  it  must 
have  been  so  received  to  make  out  a  defence.  In  this  he  is 
only  to  show  a  delivery  of  the  money  generally,  and  the  law 
implies  a  promise  to  pay. 

The  auditor  should  have  excluded  the  evidence  offered  to 
prove  the  money  not  delivered.  This  was  a  negative,  not 
capable  of  proof.  The  jury  could  not  have  found  it  not  de- 
livered. They  could  only  say  they  did  not  find  it  was  ddiv- 
ered.  But  if  the  jury  found  it  was  not  delivered  in  payment, 
it  was  a  matter  wholly  immaterial  whether  it  was  actually 
delivered  or  not,  and  so  they  might  have  left  that  fact. 

The  plaintiff  insists  that  the  defendant  can  only  be  permit- 
ted to  show  what  issue  was  decided,  and  not  the  grounds 
of  the  decision.     It  would  be  a  novel  principle  in  the  doc- 
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trine  of  estoppels  to  say  that  a  party  shall  go  into  all  the  col* 
lateral  and  incidental  conclusions  at  which  a  jury  arrive,  in 
coming  to  a  verdict,  to  estop  his  adversary  on  each  of  the 
facts  so  found,  and  that  while  they  are  not  directly  in  i»9ue. 
Such  was  the  finding  offered  to  be  proved  and  admitted. 

Justice  and  equity  require  a  decision  in  favor  of  the  plain- 
ti(r,  if  the  law  were  doubtful.  But  the  cases  of  Fairman  v, 
Bacany  3  Conn.  R.,  and  Towtu  v.  Nims,  before  cited,  are 
decisive  of  the  law.  While  the  defendant  would  defeat  jus- 
tice by  a  technical  objectiofiy  by  an  odious  estoppel,  the 
plaintiff  surely  should  not  be  deprived  the  benefit  of  techni- 
cal objections  in  its  support. 

As  to  the  fifty  cents,  this  is  clear  of  the  question  of  pay- 
ment or  no  payment,  by  the  finding  of  the  auditor.  The 
jury  did  not  find  that  not  delivered  ;  therefore,  the  estoppel, 
if  one,  does  not  apply  to  this. 

As  to  the  cellar  stairs,  the  case  finds  them  to  be  the  plain- 
tiff's property,  and  that  the  defendant  converted  them  to  his 
own  use.  A  party  may  always  waive  a  trespass  for  taking 
and  converting  personal  property,  and  bring  trover  ;  or  treat 
it  as  a  sale,  and  bring  assumpsit.  There  can,  therefore,  be 
no  objection  to  a  recovery  of  this  item,  in  this  action.  Hill 
v.  Dav%9,  3  N.  H.  R.  384.  Bull.  N.  P.  130.  Chitty  on 
Contracts,  18,  19. 


L.  B.  Vilas  and  S.  Austin,  for  defendant,  contended, 

1 .  That  the  plaintiff's  claim  for  money  paid  upon  a  note 
cannot  be  the  ground  of  an  action,  and, 

2.  That  the  question,  whether  the  money  was  paid  or  not, 
was  passed  upon  by  the  jury,  in  the  suit  upon  the  note,  and 
was,  therefore,  res  adjudicata.  1  Stark.  Ev.  223,  note» 
16  Johns.  R.  136. 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^The  plaintiff  cannot  maintain  this 
action.  The  first  claim  of  the  plaintiff,  for  the  sum  of  thir- 
teen dollars  and  fifty  cents  paid  on  a  note,  is  wholly  ground- 
less in  any  view.  The  authority  of  the  case  of  Slasson  v. 
DaviSy  1  Aikens,  73,  is  decisive  against  the  plaintiff  that  he 
never  could  have  had  any  action  on  book  therefor.  More- 
over, when  the  note  on  which  the  payment  was  made  was 
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sued,  the  plaintiff  appeared,  claimed  this  payment,  and  had 
a  trial  and  judgment  thereon.  Whether,  therefore,  this  sum 
is  to  be  treated,  as  the  pkintiflf  now  claims  it,  as  a  payment 
on  the.  note,  which  he  says  has  never  been  applied,  or  as  a 
subject  already  adjudicated,  no  action  can  now  b^  maintain- 
ed to  recover  i(. 

The  same  remark  will  also  apply  to  the  charge  for  the  fifty 
cents  ;  and,  although  on  the  Gacts,  as  now  found  by  the  au- 
ditor, it  would  appear  that  this  might  have  been  once  recov- 
ered of  the  defendant,  yet,  when  we  find  the  plaintiff  con- 
tending, on  the  trial  of  the  action  of  Mills  against  him,  on  the 
note,  that  this  sum  was  paid  on  thai  note,  and  endeavoring  to 
sustain  the  claim  until  a  verdict  was  found  against  him,  he  can- 
not now  be  permitted  to  maintain  an  action  therefor  and  sustain 
it  by  his  own  oath,  and  wholly  change  the  ground  on  which 
he  has  once  claimed  it,  and  which  has  been  decided  against 
him  by  the  verdict  of  a  jury  and  a  judgment  of  court  there- 
on. This  claim,  together  with  the  other,  must  be  consid- 
ered as  rea  adjudiccUa,  and  cannot  be  again  litigated  in  this, 
or  any  other  action.  The  opinion  of  the  jurors,  or  their  state* 
ments  of  their  views,  or  the  ground  on  which  they  found 
their  verdict,  is  of  no  importance.  It  is  sufficient  that  the 
plaintiff  claimed  this  sum,  urged  it  on  the  consideration  of 
the  jury  and  took  his  chance  for  a  verdict,  and  they  have 
passed  thereon.  The  plaintiff  cannot,  by  shifting  his  claim, 
take  another  chance  to  substantiate  it  before  another  tribu- 
nal. The  case  of  Brockway  v.  Kinney,  2  Johns.  210,  as 
well  as  the  case  of  McGuinty  v.  Herrick,  6  Wendell,  240,  are 
strong,  if  not  conclusive  autborites  against  the  plaintiff  as  to 
both  of  these  claims. 

The  claim  for  the  cellar  stairs  is  wholly  unfounded,  as 
there  was  no  contract,  express  or  implied,  which  would  jus- 
tify the  plaintiff  to  charge  them  on  book.  If  the  plaintiff 
has  any  cause  of  action  therefor,  it  must  be  an  action  of  tres- 
pass vi  et  armiSy  and,  for  property  forcibly  taken  out  of  the 
possession,  and  against  the  will  of  the  owner,  I  have  never 
learned  that  he  could  charge  the  same  in  account  and  main- 
tain  an  action  of  book  therefor. 
Judgment  on  the  report  must  be  entered  for  the  defendant. 


OftAiroa, 

Marchy 

1848. 

Peach 
MilU. 
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Moses  Ordwat  t;.  Lament  Bacon. 

In  an  action  against  a  aheriff  for  the  default  of  hie  deputy  in  not  taking 
bail,  and  for  making  a  falae  retarn  in  a  snit  where  the  deputy  returned 
that  he  had  taken  *  good  and  sufficient  bail,'  but  no  person's  name  was 
indorsed  on  the  writ  as  bail,  it  toot  held  that  the  deputy,  having  been  duly 
released  by  the  sheriff,  was  a  competent  witness  to  prove  that  when 
the  writ  was  delivered  to  him  for  service,  the  plaintiff  directed  him  not 
to  take  bul,  and  that  such  direction  was  a  bar  .to  the  action. 

Action  on  the  case,  against  the  defendant,  as  sheriff  of 
Orange  county,  in  two  counts. 

In  the  first  count,  the  plaintiff  alleged,  substantially,  that 
be  prayed  out  a  writ  in  his  favor  against  Newell  Ordway, 
and  delivered  it  to  Benjamin  H.  Adams,  a  deputy  under  the 
defendant,  to  serve  and  return ;  that  the  said  Adams  served 
said  writ  by  arresting  the  body  of  said  Newell,  and  neglect- 
ed either  to  commit  him  to  jail  or  to  take  bail  on  the  writ, 
but  suffered  him  to  go  at  large  ;  that  the  plaintiff  recovered 
judgment  in  said  suit  against  the  said  Newell,  upon  which 
an  execution  issued  and  was  seasonably  delivered  to  a  legal 
officer,  who,  within  its  life,  made  a  return  that  he  could  find 
neither  the  body  nor  estate  of  the  said  Newell  whereof  to 
levy  said  execution. 

In  the  second  count,  the  plaintiff  set  forth  the  return  of 
said  Adams,  indorsed  upon  the  writ  against  Newell  Ordway, 
which  is  as  follows  : 

'  State  of  Vermont,  ^       At  Tunbridge  in  said  county,  this 
'  Orange  county,  ss.  >    third  day  of  November,  A.  D.  1837. 

*  Then  by  virtue  of  this  writ  I  arrested   the  body  of  the 
'  within  named  defendant,  read  the  writ  in  his  hearing  and 

*  and  have  sufficient  bail. 

'  Attest.  B.  H.  Adams,  D.  Sheriff.' 
And  the  plaintiff  alleged  that  said  return  was  false  in  this ;  that 
the  said  Adams  did  not  arrest  the  body  of  said  Newell,  and 
did  not  take  sufficient  bail  for  his  appearance,  as,  by  law,  be 
should  have  done  ;  and  the  plaintiff  set  forth  the  recovery  of 
a  judgment  in  the  suit  in  his  favor  against  said  Newell  and 
the  issuing  and  return  of  an  execution,  bs  in  the  first  count. 

Plea,  not  guilty,  with  notice  of  special  matter. 

Issue  to  the  court 


OF  THE  STATE  OP  VERMONT. 


879 


On  the  trial  in  the  county  court,  the  plaintiff  having  read 
in  evidence  the  writ,  judgment,  execution  and- officer's  returns 
in  the  suit  in  bis  favor  against  Newell  Ordway,  the  defend- 
ant called  the  said  Adams  as  a  witness,  he  having  been  duly 
released  by  the  defendant,  to  prove  that  when  the  plaintiff's 
writ  against  Newell  Ordway  was  delivered  to  Adams  for 
service,  the  plaintiff  directed  him  not  to  attach  property  nor 
require  bail  of  said  Newell  on  said  writ.  The  plaintiff 
objected  to  these  facts  being  shown  by  said  Adams,  notwith- 
standing he  was  duly  released  from  his  liability  to  the  de- 
fendant, but  the  court  overruled  the  objection  and  admitted 
Adams  to  testify,  and,  from  his  testimony,  said  facts  were 
proved. 

It  appeared  that  no  person's  name  was  indorsed  upon  the 
writ  in  favor  of  the  plaintiff  against  said  Newell,  as  bail.  The 
county  court  rendered  judgment  for  the  defendant  and  the 
plaintiff  excepted. 


Marchf 
1848. 

Ordway 

«. 
Baeon. 


W.  Hebardy  for  plaintiff. 

Was  Benjamin  H.  Adams  properly  admitted  as  a  witness 
to  contradict  his  own  return  ? 

1.  We  say  he  was  not,  because  it  was  not  proper  to  con- 
tradict the  return  made  upon  the  writ  against  Newell  Ord- 
way by  parol  testimony.  By  looking  at  the  return  it  will 
be  seen  that  his  testimony  contradicted  it,  and  by  thus 
permitting  him  to  be  a  witness,  he  was,  by  his  own  oath, 
allowed  to  contradict  his  own  return,  and  furnish  an  excuse 
for  his  own  negligence. 

The  return  becomes  a  part  of  the  record  and  can  no  more 
be  contradicted  by  parol  than  any  other  part  of  the  record. 

If  an  officer  is  allowed  to  justify  his  own  act  by  his  own 
return,  he  certainly  ought  to  be  held  liable  when  the  return 
makes  proof  against  him.  Parol  evidence  is  not  admissible 
to  prove  that  a  deed,  absolute  upon  the  face  of  it,  was  given  as 
a  mortgage  to  secure  a  debt.  Beading  v.  Weston)  3  Conn 
117.     Burton  v.  JoneSj  3  Conn.  186. 

2.  To  allow  the  deputy  to  contradict  his  return  operates 
unjustly  upon  the  plaintiff  and  as  a  surprise.  The  plaintiff 
sees  the  return  upon  the  writ.  He  is  not  only  at  liberty,  but 
he  is  bound  to  understand  it  as  meaning  just  what  it  reads. 
And  from  that  he  judges  of  the  amount  of  indemnity  and 
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secaritj  which  he  already  has  for  the  jadgment  which  he 
expects  to  recover  against  the  defendant.  "  The  law  makes 
'  the  sheriff  a  certifying  officer  of  h'ls  own  doings  upon  precepts 
which  are  put  into  his  hands  for  service ;  therefore  his  return, 
as  sheriff,  is  condunve  evidence  against  himself,  and  is 
prima  facie  evidence  of  the  facts  certified  i^ainst  third  per* 
sons."  Hathaway  v.  Goodrich^  5  Vt.  R.  65.  Stanian  v. 
Hodges,  6  Vt.  R.  64. 

If  his  return  n  conclusive,  it  could  not  be  contradicted  by 
parol,  or  in  any  other  way.  The  receiptor,  when  sued  by 
the  sheriff  upon  his  receipt,  cannot  set  up  as  a  defence  that 
the  property,  described  in  the  receipt,  was  not  attached  and 
delivered  to  him.     AUen  v.  Builerei.  al.  9  Vt.  R.  122. 

If  the  judgment  of  the  county  court  stand,  the  plaintiff 
loses  his  whole  debt  and  cost, — and  he  loses  it  by  the  faUe 
return  of  the  deputy. 

3.  Adams  ought  not  to  have  been  admitted  to  testify, 
because  he  was  directly  interested,  notwithstanding  the  sher- 
iff's discharge.  The  deputy  is  equally  liable  with  the  sheriff 
for  the  acts  complained  of,  and  the  sheriff,  of  course,  could 
not  discharge  him.  Rev.  Stat.  p.  75,  ^21.  Hutchinson  v. 
Parkhursty  i  Aikens'  R.  258. 

4.  The  directions,  given  to  the  deputy  before  service,  do 
not  vary  his  liability  in  case  he  does  not  follow  those  direc- 
tions. In  this  case,  the  deputy  arrested  the  body  of  Newell 
Ordway,  and,  by  permitting  him  to  go  at  large,  without  bail, 
made  the  sheriff  liable  as  for  a  voluntary  escape.  Pulvtr 
V.  Mclntyre,  13  Johns.  503. 


fV.  Upham,  for  defendant. 

1 .  Benjamin  H.  Adams  was  properly  admitted  as  a  wit- 
ness for  defendant,  in  the  court  below.  His  interest  in  the 
event  of  the  suit  was  removed  by  the  defendant's  release. 
The  objection  to  the  competency  of  a  witness,  on  the  ground 
of  interest,  is  always  removed  by  an  extinguishment  of  that 
interest,  by  means  of  a  release,  executed  either  by  the  wit- 
ness himself,  or  by  those  who  would  have  a  claim  upon  him, 
or  by  payment.  2  Starkie's  Ev.  758,  759,  and  cases  there 
cited.  Yuran  v.  Randolph^  6  Vt.  R.  369.  Jewett  v.  AdamSj 
8  Greenlf.  R.  30.  The  case  last  cited  was  an  action  against 
the  sheriff  for  the  neglect  of  his  deputy,  and  the  deputy 
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himself,  after  being  properly  released,  was  adjudged  a  com- 
petent  witness  for  the  defendant. 

2.  Bail  on  mesne  process  can  only  be  taken  by  the' 
indorsement  of  the  name  of  the  surety  on  the  back  of  the 
writ.  Stat.  p.  182,  ^23.  The  original  writ  against  Newell 
Ordway  shows  that  no  bail  was  taken  by  Adams  when  ha 
served  it.  He  was  called  as  a  witness,  therefore,  to  prove 
that  when  the  writ  was  delivered  to  him,  for  service,  he  was 
directed  not  to  require  bail.  He  was  not  called  upon  to 
contradict  his  doings,  as  an  officer,  at  the  time  he  served  the 
writ,  but  to  show  that  he  neglected  to  require  an  indorser 
of  the  writ,  by  the  plaintiff's  directions. 

He  did  not  return  that  he  had  taken  any  one,  by  name,  as 
bail,  or  that  any  person  had  indorsed  the  writ  as  bail,  but 
only  that  ^'  he  had  taken  sufficient  bail." 

The  opinion  of  the  court  was  delivered  by 

RoTC£,  J. — ^This  case  is  to  be  considered  as  if  the  defend-* 
ant  had  personally  made  the  service  and  return  in  question, 
since  the  statute  has  declared,  that  the  official  acts  of  a 
deputy  sheriff  shall  be  taken  and  deemed  to  be  those  of  the 
sheriff  himself.  Two  questions  arise  in  the  case  as  presented 
here :  1.  Whether  the  defendant  should  have  been  permitted 
to  prove  the  facts  set  up  in  defence ;  and,  2.  Whether  Adams 
was  a  competent  witness  for  that  purpose,  being  first  duly 
discharged  by  the  defendant.  As  the  gravamen  of  the  first 
count  in  the  declaration  differs  from  that  in  the  second,  it  is 
proper  to  examine  these  questions  in  reference  to  each  count 
by  itself. 

The  first  count  charges  a  neglect  of  official  duty,  in  not 
taking  bail  of  Newell  Ordway,  when  it  should  have  been 
required.  The  obligation  of  an  officer  to  exact  bail,  upon 
the  arrest  of  a  party  in  a  civil  case,  is  an  obligation  imposed 
by  law  for  the  benefit  of  the  plaintiff.  But  the  process  is  so 
far  under  the  plaintiff's  control,  that  he  is  at  liberty  to  waive 
that  benefit.  And  whether  he  has  waived  it  in  any  case,  is 
necessarily  a  fact  in  pais  to  be  determined  by  proof.  It  is  a 
fact  independent  of  what  the  officer  may  have  actually  done 
under  the  process,  and  therefore  the  proof  of  it  is  no  con- 
tradiction of  the  officer's  return.  He  may  have  taken  bail, 
when  he  was  under  no  obligation  to  the  plaintiff  in  the  pro> 


OllAN»C, 

1842. 
Ordwmy 

V. 

Bacon. 
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Oravab,     cess  to  do  so.    Hence,  though  the  return  should  be  held 
id42.*      conclusive   against  the   officer  that  he  had   taken   bail,  or 


Ordway 

V. 


'  pretended  to  take  it,  it  could  not  be  conclusive  that  he  was 
bound  to  take  it.  Here  seems  to  lie  the  fallacy  in  the  plain- 
Baeon.  |j^>g  argument.  It  is  assumed  that  the  duty  of  the  defend- 
ant to  take  bail  cannot  be  controverted,  because  he  has 
returned  that  he  took  bail.  But  this  conclusion,  though 
the  duty  may  be  forcibly  implied  from  such  a  return,  is  not 
a  necessary  and  indisputable  one.  The  facts  offered  in  de- 
fence  might,  therefore,  well  be  shown,  at  least,  under  the 
first  count  in  the  declaration. 

It  may  be  regarded  as  settled,  law  in  this  state,  that,  for 
neglect  of  official  duty  in  any  of  the  sheriff  department,  the 
sheriff  is  the  the  only  person  liable  to  the  party  injured  by 
such  neglect  This  was  fully  decided  in  the  case  of  Hutch- 
inson Y.  Parkhurst,  1  Aik.  258,  and  has  never  been  since 
questioned.  By  this  rule.  Adams,  the  deputy,  was  not  liable 
to  the  present  plaintiff  for  his  alleged  neglect  in  not  taking 
bail,  but  liable  only  to  his  principal,  the  defendant.  He  was 
therefore  rendered  a  competent  witness  by  the  defendant's 
release. 

The  defence  will  now  be  shortly  considered  with  reference 
to  the  second  count  in  the  declaration,  which  alleges  a  false 
return  that  bail  had  been  taken.  It  is  manifest  that  the  facts, 
established  in  answer  lo  the  first  count,  must  go  far  to  dis- 
prove any  substantial  ground  of  complaint  upon  the  second. 
For  if  the  plaintiff  had  fully  dispensed  with  the  advantage 
of  bail  upon  his  writ,  and  even  directed  it  not  to  be  required, 
a  false  return,  that  bail  had  nevertheless  been  taken,  would 
not  be  likely  to  disappoint  or  deceive  him  to  his  prejudice. 
Had  bail  been  actually  taken,  it  might  have  proved  a  benefit, 
but  a  benefit  which  he  had  previously  waived,  and  which  he 
had,  therefore,  no  right  to  require  or  expect.  He  can  only 
complain  that  the  return  had  a  tendency  to  inspire  a  false 
security,  by  creating  a  reliance  upon  bail  which  did  not  ex- 
ist. But  such  a  pretence  can  scarcely  have  any  foundation 
in  reason  or  fact.  The  return  did  not  state  that  any  one  by 
name  had  become  bail,  or  that  any  one  had  indorsed  the 
writ  as  bail ;  but  only  that  the  officer  had  '*  taken  sufficient 
bail."  And  as  the  writ  itself  furnished  evidence  that  no 
legal  bail  had  been  taken,  (for  the  name  of  no  person  was 
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indorsed  upon  it)  the  plaintiff  could  have  bad  little  difficulty 
in  understanding  the  return,  if  he  kept  in  mind  his  previous 
directions  to  the  officer.  He  should-have  inferred  that 
something  short  of  legal  bail,  under  the  statute,  was  intended; 
and  whether  this  was  the  promise  of  Newell  Ordway  that  he 
would  duly  appear  in  the.  suit,  or  something  else,  it  is  not 
material  to  inquire. 

Judgment  affirmed. 


Obamox, 

Marekf 

1842. 

Ordway 

V, 

Bacon. 
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WASHINGTON    COUNTY 


March  Term,  1842. 


Prbsbht,  Hon.  STEPHEN  ROTCE, 

"  JACOB  COLLAMER,      f  -    .^     ,  ^   ,. 

"  ISAAC  F.  REDFIELD,   >  •««»wtofa  J^/we*. 

"  MILO  L.  BENNETT, 


William  Notes  v,  Ira  Day. 

It  leems  that  a  forbearance  to  bid  'at  a  public  aaction,  for  the  sale  of  the 
support  of  the  paopers  of  a.towii,  it  a  good  consideration  for  a  note  given 
for  sach  forbearance. 

But  such  a  transaction  is  contrary  to  public  policy  and  the  note  is,  there- 
fore, void. 

Assumpsit  upon  a  promissory  note  made  by  defendant  to 
plaintiff.     Plea,  general  issue  and  trial  by  jury. 

On  the  trial  in  the  county  court  the  defendant  introduced 
testimony  tending  to  prove  that  the  note  in  question  was 
given  by  the  defendant  in  consideration  that  the  plaintiff 
would  forbear  to  bid  for  the  support  and  maintenance  of  the 
town  paupers  of  the  town  of  Barre,  for  the  year  ensuing  the 
date  of  said  note,  at  a  public  auction  held  for  that  purpose, 
— the  defendant  being  himself  a  bidder  at  such  auction  and 
wishing  to  bid  off  the  support  of  such  paupers. 

The  court  instructed  the  jury  that,  if  they  found  such  to 
be  the  consideration  of  the' note,  it  was  void,  and  they  should 
find  for  the  defendant ;  to  which  instruction,  after  verdict 
and  judgment  for  the  defendant,  the  plaintiff  excepted. 
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JV,  Kinwnany  for  pkintiff.  WAiHwoToir, 

1.  The  plaintiff  insists  that  the  note  in  question  was  given       i842.' 
for  a  good  consideration,  for,  on  the  part  of  the  plaintiff,  it      ^soyem 
was  a  suspension  or  forbearance  of  his]  right  by  which  he       ^• 
sustained  a  detriment,  at  the^instance  of  the  defendant^  and  ^^' 
for  his,  the  defendant's,  benefit.     And  that  which  is  either  a 
matter  of  advantage  to  the  promissor,  or  a  detriment  to  the 
promissee  or  both,  brought  about  in  consequence  of  a  pre- 
vious request  of  the  promissor,  express  or  implied,  is  a  good 
consideration.     Fell  on  Guaranties,  3, 4.  1  Swift's^Dig.  187. 
Cbitty  on  Contracts,  7.     Burtiham  v.    BurnhamJ^  Conn. 

R.  469.     1  Chitty  on  Contracts,  516-19  and  535. 

2.  The  plaintiff  contends  that  the  suspension  of  his  right 
to  bid  for  the  ^pport  of  the  town's  poor,  was  not  contrary  to 
good  morals  or  sound  policy,  for  it  would  not  be  morally  right 
nor  good  policy  for  the  town  to  have  their  paupers  bid  off  to 
for  a  less  sum  than  any  one  could  aford  to  keep  them  be  kept 
for  and  keep  them  well.  It  would  be  doing  injustice  to  4he 
unfortunate  poor.  For  the  person  who^  bid  them  off,  under 
such  circumstances,  would  not  be  likely  to  expend,  in  taking 
care  of  them  and  making  them  comfortable,  a  greater  sum 
than  he  received  from  the  town.  And  any  other  inhabitant 
of  the  town,  who  might  suppose  that  they  were  being  bid  off 
to  be  kept  at  an  unreasonable  price,  could  have  bid  against 
the  defendant 

Zc  B.  Peck,  for  defendants. 

The  note  is  without  consideration  and  void.  The  agree- 
ment also  upon  which  it  was  executed,  is  against  public 
policy  and  ought  not  to  be  supported.  Dodan  v.  Ward,  6 
Johns.  R.  194.  Jones  v.  CarsweU,  3  Johns.Cas.  29.  BexwM 
V.  Christie,  1  Cowp.  396,  Howard  v.  Castle,  6  T.  R.  642. 
Pingry  v.  Washburn,  1  Aikens,  264.  GvUck  v.  Ward  et  at. 
5  Halstead,  87.  Crowder  v.  Austin,  3  Bingh.  868.  Chitty 
on  Contracts,  520,  note.     2  Kent's  Com.  2  Ed.  536. 

The  opinion  of  the  court  was  delivered  by 
RorcE,  J. — The  defence  to  the  present  action  is  either 
a  want  of  any  sufficient  consideration,  in  a  pecuniary  view,  to 
render  the  note  binding,  or  illegali^  and  fraud  in  the  con- 
sideration which  existed. 

Vol.  XIV.  w.  a.  iv.  49 
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WAMiaaroii,     In  reference  to  the  first  ground  we  must  understand,  from 
1842.'      ^^  cbi^y  that  each  of  tbeae  parties  wiahed  to  take  the  con- 


^  ^  tract  for  supporting  the  poor  of  the  town,  and  that  each  in- 
«.  tended  to  bid  for  it.  In  that  state  of  things  the  note  in 
^^'  question  was  given  to  induce  the  plaintiff  to  forego  and 
waive  his  right  of  bidding  for  the  contract,  that  the  defend- 
ant might  secure  it  to  himself.  And  as  the  parting  with  a 
right,  or  forbearing  to  exercise  it,  at  another's  request,  is  in 
general  a  legal  consideration  for  a  promise,  it  would  seem 
that  the  consideration  here  was  sufficiently  valuable  to  sus- 
tain the  note. 

It  is  a  further  requisite  in  the  consideration  of  every  con- 
tract, that  it  must  not  originate  in  any  corrupt  and  fraudu- 
lent purpose.  The  principle  of.  the  common  law  has  always 
been,  that  fraud  in  a  contract,  whether  it  be  for  the  purpose 
of  deceiving  and  injuring  one  of  the  parties,  or  some  third 
person,  or  the  public,  will  render  the  contract  void  from  the 
beginning.  In  the  first  case,  the  contract  is  avoided  for  the 
sake  of  justice  to  the  party  injured,  or  sought  to  be  injured, 
by  the  fraud.  But  when  both  parties  are  alike  implicated  in 
a  design  to  injure  third  persons,  or  the  public,  the  law  does 
not  extend  relief  to  either  of  the  guilty  parties  for  his  own 
sake.  Justice  is  not  concerned  to  save  him  from  the  con- 
sequence of  his  fraudulent  contrivance.  It  is  on  public 
grounds,  and  for  example's  sake,  that  in  these  cases  the  con- 
tract is  declared  void.  The  object  is  to  suppress  such 
contracts,  by  destroying  the  inducements  for  engaging  in 
them. 

It  was  obviously  the  purpose  of  these  parties  to  enable 
the  defendant  to  purchase  the  support  of  the  paupers  at  an 
increased  rate  of  compensation,  by  diminishing  the  number 
and  competition  of  bidders.  They,  doubtless,  calculated 
that  the  contract  might  thus  be  obtained  by  the  defendant 
at  a  sum  decidedly  greater  than  the  plaintiff  would  have 
been  content  to  receive.  And  the  difference  could  only  be 
regarded  as  a  loss  of  so  much  to  the  town.  As  this  arrange- 
ment contemplated  a  direct  and  immediate  gain  to  these 
parties  at  the  expense  of  the  town,  it  makes  a  stronger  case 
than  those  which  have  turned  upon  public  policy  alone.  But 
cases  of  the  latter  class  are  not  the  less  applicable  here.  In- 
deed, the  ground  for  invalidating  contracts,  on  account  of 
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their  tendency  to  work  injustice  to  others,  is  substantially  the  Wasbihotov, 
same  in  most,  if  not  all  the  cases.     To  the  present  purpose       1342.' 
may,  therefore,  be  cited  the  numerous  instances  reported  of      ^j|~ 
employing  puffers  at  auctions.     This  practice  was  long         «• 
holden  to  be  in  all  cases  a  fraud  upon  the  real  bidders.    And     *'  *  "^  ^- 
though  the  rule  was  afterwards  in  soiA$  measure  relaxed,  yet, 
according  to  the  most  indulgent  opinions  upon  the  subject,  if 
the  fictitious  bidding  was  designed  to  screw  up  and  enhance 
the  price,  and  not  for  the  defensive  purpose  of  pretenting  a 
sacrifice  of  the  property,  it  was  still  fraudulent.     Since  the 
decision  in   Crawder  ▼.  Austin^  3  Bing.  368,  it  may  be 
doubtful  which  is  now  the  prevailing  doctrine  in  England. 
The  case  at  bar  is  likewise  affected  by  the  decision  of  this 
court  in  Fingry  v.  Waahbumy  1  Aik.  964,  and  it  has  a  still 
closer  resemblance  to  the  case  of  Gvlick  v.  Ward  et  al.  6 
Hals.  87.     And  in  our  opinion  the  principle,  which  has  so 
long  and  uniformly  governed  in  cases  analagous  to  the  pre- 
sent, requires  us  to  hold  the  contract  between  these  parties 
inoperative  and  void. 

Judgment  aflinned. 


Ltman  6.  Camp  v.  Jacob  Scott,  principal  debtor,  and  Wil- 
liam Clabk,  trustee. 

The  maker  of  apromisBorj  note,  payable  en  dMumd  to  one  or  order,  is 
liable  aa  trustee  of  the  person  for  whose  benefit  the  note  was  taken,  when 
it  is  shown  the  note  remained  in  his  hands  two  months  afler  its  date. 

Quisre. — Whether  a  note,  payable  on  demand,  is  not  to  be  considered  over- 
due in  the  same  time  within  which  it  shoald  be  presented  for  payment 
in  order  to  charge  an  indorser. 

If  so,  then  if  the  parties  reside  in  the  same  villa^  or  town,  it  should  be 
presented  on  the  day  following  the  date ;  and  if  in  different  towns,  the 
I  presentment  should  be  in  the  due  course  of  the  mail. 

At  all  events,  such  note,  where  the  parties  all  reside  in  the  same  vicinity,  is 
to  be  considered  overdue  in  two  months. 

In  this  case,  William  Clark  was  summoned  as  trustee  of 

Jacob  Scott.     At  the  April  term  of  the  county  court,  the 

i  trustee  disclosed  that,  on  or  about  the  third  day  of  February, 
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Washihgtoh,  1841,  be  owed  Scott,  the  priDcipal  debtor,  one  hundred  dot* 
1842.*'  ^rs ;  that  Scott  then  said  to  hiin  that  he  <was  afraid  his  cred- 
0^      itors  would  trustee  him,  Clark,  and  desired  Che  latter  to  give 

^,   .  V-  notes  pavable  to  Lenox  Titus  and  William  Edwards,  to  pre* 

Clark,truitee.  «,  ,.  r  ■•  -',•»*  . 

vent  Scott  s  creditors  from  attachmg  said  debt  so  owing  to 
Scott  from  ttie  trustee ;  that,  at  Scott's  request,  the  trustee 
then  executed  a  note  for  fifty  dollars,  payable  to  said  Titu» 
or  order  on  demand  with  interest,  and  another  note  for  fifty 
dollars,  payable  to  said  Edwards  or  order  on  demand  with 
interest,  and  delivered  the  notes  to  Scott ;  that  both  notes 
were  dated  on  the  said  third  day  of  February,  1841,  and 
were  both  the  prc»perty  of  Scott ;— that  the  day  preceding 
the  service  of  the  pIftiBtifi*^»  writ  in  tbis  suk,  (March  5, 1841) 
Scott  called  on  the  trustee,  with  said  notes,,  and  demanded 
payment ;  that  on  the  day  of  the  service  of  the  plaintifi*'s 
writ,  be  owed  the  amount  of  the  notes  to  Scott,  except  fifteen 
dollars,  which  he  had  before  paid  ^  that  a  few  days  after  the 
service  of  the  writ,  he  was  notified  by  one  Smith  that  ScotI 
had  pledged  to  him  one  of  said  notes  for  the  sum  of  seven 
dollars ;  that  about  the  fifth  day  of  April,  1841,  the  trustee 
was  notified  by  Edwards  that  Scott  had  turned  out  to  him* 
one  of  said  notes,  since  the  service  of  the  plaintiff's  writ,  to 
secure  him  for  something  Scott  was  owing  him. 

At  the  November  term  of  the  county  court,  the  trustee 
further  disclosed  that,  after  filing  his  first  disclosure,  Scott 
had  the  note  payable  to  Titus  in  his  possession,  and  said  he 
should  keep  it  for  the  benefit  of  the  plaintiff;  and  that  itt 
May,  1841,  the  trustee  was  sued  upon  the  note  payable  to 
Edwards,  by  Daniel  W.  Aikin,  as  indorsee  of  said  note,, 
which  suit  was  still  pending  in  Catedonia  county  court. 

The  county  court  decided  that  Clark  was  the  trustee  of 
Scott  to  the  full  amount  of  both  the  notes  mentioned  in  the 
disclosures,  deducting  the  payment  made  by  the  trustee,  to 
which  decision  the  trustee  excepted. 

J.  A.  Wingf  for  trustee. 

The  trustee  is  not  liable  for  the  amount  of  his  notes  men- 
tioned in  his  disclosure,  at  least  the  nolo  payable  to  Edwards. 
After  the  note  was  given  to  Edwards,  Clark  was  >not  the 
debtor  of  Scott  biit  of  Edwards.  It  appears,  from  the  dis- 
closure, that  Scott  was  the  debtor  of  Edwards,  and  Scotl 
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certainly  had  a  right  to  take  a  note  running  to  his  creditor,  WAflBiROTon, 
and  the  delivery  of  the  note  to  Scott  was,  in  law,  a  delivery       i842.' 


to  Edwards,  and  his  reception  of  the  note  afterwards  is  a  re-  q^^^ 
coiirnition  of  the  act  of  his  agent,  and  vested  the  property  of  «• 
the  note  in  Edwards* 

When  Edwards  became  the  holder  of  the  note  he  could 
transfer  it,  and  an  innocent  indorser  can  maintain  an  action 
on  the  note  whether  Clark  is  adjudged  trustee  or  not.  War- 
ren V.  Lynchf  5  Johns.  R.  239.  The  note  was  negotiable, 
and  not  overdue  at  the  time  of  the  transfer. 

Aikin,  the  present  holder,  is  an  innocent  indorsee  for  value 
and  not  affected  by  this  process  or  any' fraud  between  Scott 
and  Clark. 

J.  A.  VaU,  for  plaintiff. 

No  question  was  made  in  the  county  court  in  relation  to 
the  Titus  note,  and  it  is  presumed  that  none  will  be  made 
here. 

The  trustee  is  liable  upon  the  Edwards  note. 

1.  When  the  note  passed  from  the  hands  of  Scott  to  Ed- 
wards it  was  overdue.  The  case  shows  that  the  note  in 
question  Was  dated  on  the  third  day  of  February,  1841,  and 
was  made  payable  on  demand,  and  that  it  remained  the 
property  of  Scott,  the  debtor,  and  in  his  hands  two  months 
after  its  date.  It  is,  therefore,  insisted  that  when  Edwards 
took  the  note,  he  took  it  subject  to  the  plaintiff's  lien  crea- 
ted by  the  service  of  his  writ  upon  Clark  ;  and  Aikin,  who 
now  claims  the  note  as  indorsee  of  Edwards,  cannot  stand  in 
any  better  situation  than  Scott,  the  owner,  or  Edwards,  the 
indorser  of  the  note.  Brittan  v.  Bishop  ei  cU.j  1 1  Vt.  R. 
70,  and  cases  there  cited.  HinsdiU  v.  Scfford  et  aL^  do. 
309.     6  Johns.  R.  70. 

2.  From  the  circumstances  in  this  case,  detailed  in  the 
disclosures  of  the  trustee,  which  are  all  found  to  be  true  by 
the  court  below,  the  fact  that  Scott,  the  owner  of  the  note, 
took  it  payable  to  Edwards  or  order,  cannot  help  the  claim- 
ant, Aikin.  The  claim  of  Edwards  may  well  be  considered 
as  suspicious  and  fraudulent  as  to  the  creditors  of  Scott. 
When  the  note  passed  into  the  hands  of  Aikin  does  not  ap- 
pear. No  attempt  was  made,  in  the  court  below,  to  show 
value  paid  for  the  note  by  either  Edwards  or  Aikin. 
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WASHiiroToif,     The  opinion  of  the  court  was  delivered  by 

I84>t.*  Redfibld,  J. — The  only  quettion  made  in  the  present 


Camp      cage^  in  regard  to  the  liability  of  the  trustee,  is  in  reference 
»  to  the  note  made  payable  to  Edwards.    This  note  seems  lo 

'  '  have  been  made  payable  to  him  without  his  concurrence  or 

knowledge,  and  for  the  purpose  avowed,  by  Scott,  of  putting 
it  beyond  the  reach  of  the  trustee  process.  We  could  not 
feel  justified  to  allow  so  obvious  a  subterfuge  to  interpose  any 
obstacle  in  the  way  of  this  process.  If  Edwards  or  Aikin  is 
now  the  bona  fide  holder  of  this  note,  and'  received  it 
in  the  due  course  of  business,  while  it  was  still  current, 
the  interest,  thus  acquired,  cannot  be  defeated  by  this  pro- 
cess, although  pending  at  the  time  the  holder  acquired  a  title 
to  it.  But  if  the  holder  took  the  note  when  overdue,  he  took  it 
subject  to  all  the  defences  which  existed  while  the  note  was 
in  the  hands  of  Scott.  Among  such  defences  may  be  reck- 
oned attachment  by  this  process.  The  note  was  payable  oh 
demand,  and  there  is  no  testimony  in  the  case  tending  to 
show  that  it  came  into  the  hands  of  Edwards  until  about  two 
months  after  its  date.  The  rule,  at  present,  in  regard  to  the 
time  when  such  note  or  accepted  bill  should  be  presented  for 
payment  is  'toiihin  a  reasonable  timey  and  that  question, where 
there  is  no  controversy  in  regard  to  the  facts,  is  now  coosider-> 
ed  purely  one  of  law.  It  is  not  required  that  the  note  or  biU| 
even  when  the  parties  reside  in  the  same  town  or  villagei 
should  be  presented  on  the  same  day,  but  in  such  cases  it 
should  be  presented  on  the  next  day.  And,  ordinarily,  I  ap*- 
prehend,  unless  so  presented,  the  indorsers  are  exonerated. 
And,  as  a  general  rule,  a  note*  or  bill  may  be  said  to  be 
^overdue'  when  the  period  has  elapsed  in  which  it  should  have 
been  presented.  If  the  parties  reside  in  different  towns,  the 
note  should  be  presented  for  payment  in  the  due  course  of 
the  mail,  which  would  not  commonly  require  above  one  or 
two  weeks,  at  most  Unless  some  such  rule  is  adopted  it 
must  lead  to  a  very  embarrassing  uncertainty.  We  are  all 
satisfied  that,  in  the  present  case,  two  months  having  elapsed, 
the  note  must  be  considered  as  '  overdue,'  and  the  trustee  is 
liable. 

The  present  state  of  the  law  upon  this  subject  is  as  well 
shown  by  the  following,  from  3  Kent's  Com.  91,  fourth  edi* 
tion,  as  any  where  perhaps.     <  But  it  has  been  a  question 
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'  when  a  note>  payable  upon  demand,  is  to  be  deemed  a  note  Wasbhiotop, 

*  out  of  time.  Eighteen  months,  eight  months,  seven  months,       1342.* 

*  five  months,  even  two  months  and  a  half,  have  been  held,     ^T 

<  when  unexplained  by  circumstances,  an  unreasonable  delay.        ^v. 

<  On  the  other  hand,  in  Thurston  v.  McKawn,  6  Mass.  R. 

*  428,  a  note  payable  on  demand,  and  indorsed  within  seven 
'  days  of  the  time  it  was  made,  was  held  to  be  indorsed  in 

<  season  to  dose  all  inquiry  into  the  origin  of  the  note.' 
Losee  v.  DunJKn,  6  Johns.  R.  70,  decides  that  two  months 
and  a  half  is  such  a  delay  as  to  subject  the  holder  of  the  note 
to  such  defences  as  exist  between  the  original  parties.  An- 
other case  referred  to  by  the  learned  Chancellor,  Fidd  v. 
Hickersan,  13  Masa.  R.  131,  decides  only  that  a  note,  pay- 
able on  demand,  and  indorsed  blank  at  date,  must  be  de» 
manded  of  the  maker,  and  notice  given  to  the  indorser  in 
less  than  eight  months,  in  order  to  charge  him.  The  time 
within  which  such  a  note  shall  be  considered  overdue  is,  I 
had  supposed,  totally  another  matter  from  that  within  which 
demand  and  notice  is  to  be  made  in  order  to  charge  an  in- 
dorser, although,  as  I  have  stated  above,  perhaps  both  should 
depend  upon  the  same  reasons,  and  the  time  would  thus  co- 
incide. In  the  extract  made  above,  and  from  its  conhection, 
and  the  cases  cited,  it  would  seem  that  the  learned  commen* 
tator  considers  the  time  the  same  in  both  cases.  If  so,  it  is 
not,  I  apprehend,  at  this  day,  a  matter  of  much  doubt.  If 
such  note  be  negotiated,  demand  and  notice  are  to  be  made 
immediately,  in  order  to  charge  the  indorser.  I  do  not  pre- 
tend to  say  the  same  strictness  would  be  required  in  order  to 
exclude  all  inquiry  into  the  origin  of  the  note. 

Judgment  affirmed. 


Franklin  Johnson  v.  Martin  C.  Rice. 

In  va  notion  of  tretpMS  or  trover  againBt  an  officer  for  Ukinfr  the  property 
of  the  pUintiff,  thoagh  taken  by  yirtne  of  a  legal  proceoe  against  another, 
and  MM  his  property,  yet,  but  twelve  days  notice  is  necessary. 

Trover  for  a  quantity  of  rye.    Plea,  in  abatement,  that 
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Wasbihgtov,  the  rye  in  question  was  taken  by  the  defendant,  as  constable 
^'^.^  o(  Worcester,  on  ah  execution  against  Martin  C.  Brown,  and 
jobofon  **  ^^^  property  of  said  Brown,  and  that  the  writ  in  this  case 
V.  was  sehred  on  the  defendant  on  the  4th  day  of  December, 

1841,  and  made  returnable  on  the  11th  day  of  the  same  De- 
cember.    Demurrer  to  said  plea,  and  joinder  in  demurrer. 

This  case  was  commenced  before  a  justice  of  the  peace 
and  appealed  to  the  county  court.  The  county  court  ad- 
judged the  defendant's  plea  sufficient,  and  that  the  plaintiff's 
writ  be  abated.    To  which  judgment  the  plaintiff  excepted. 

O.  H.  Smiihy  for  plaintiff. 

The  provisions  of  the  statute,  chap.  28,  sec.  10,  are  sub- 
stantially a  transcript  of  part  of  the  24th  section  of  the  act  of 
1797,  regulating  judicial  proceedings,  which,  for  more  than 
forty  years,  has  been  construed  as  not  extending  to  a  case 
like  the  present.  The  cotemporaneous  exposition  of  a  stat- 
ute is  to  be  r^iarded.     1  Swift's  Dig.  13. 

No  case  has  been  decided  in  this  state  extending  the  pro- 
visions of  said  section  to  the  case  of  an  action  brought  by  a 
stranger  to  the  process  under  which  the  officer  pretended  to 
act,  and  we  contend  that  he  is  not  bound  to  ascertain  and 
take  notice  of  the  authority  by  which  the  defendant  may 
have  acted.  He  may  regard  it  as  a  naked  trespass,  and  pro- 
ceed accordingly. 

All  the  cases  to  be  found  in  the  books  are  between  one  of 
the  parties  to  the  process  and  the  sheriff,  and  where,  by 
statute,  it  is  given  expressly  against  the  sheriff. 

J.  A.  Vailf  for  defendant 

The  judgment  of  the  court  below  was  correct  The  case 
shows  that  the  present  action  was  brought  against  the  defend- 
ant for  his  official  acts  as  constable  of  the  town  of  Worces- 
ter. 

The  statute  is  general,  and  was  intended  to  include  all 
suits  brought  against  sheriffs,  high  bailiffs,  or  constables,  for 
any  official  act  in  the  exercise  of  their  respective  offices. 
Under  the  statute,  before  the  revision,  it  was  held  that  writs 
returnable  before  a  justice  of  the  peace  were  within  the  act. 
Builer  v.  Lowry,  3  Vt  R.  14. 

The  revised  statute  is  that  '  every  writ  issued  against  any 
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*  sheriff,  high  bailiff,  or  constable,  for  any  default,  neglect  or  WASRiNOToir« 
^  misconduct  in  their  respective  offices,  shall  be  served  at        2342! 

*  least  eighteen  days  before  the  session  of  the  court  to  which     johnson 

*  it  is  made  returnable.'     Rev.  Stat.,  p.  180,  sec.  10.  «• 

In  the  case  of  Butler  v.  Lawrjfy  Paddock,  J.,  says,  the 
reason  for  the  extra  notice  is  that  the  sheriff,  who  is  sued  for 
the  act  of  his  deputy,  may  notify  the  deputy  to  come  in  and 
defend  the  suit. 

A  constable  frequently  stands  in  the  same  situation  as  to 
a  creditor  that  tlie  sheriff  does  to  his  deputy,  and  has  occa-  ^ 

sion  to  notify  the  creditor  to  defend  the  suit,  and  no  good 
reason  exists  why  the  same  rule  should  not  apply  in  the  case 
of  a  constable  that  was  applied  in  the  case  of  Butler  v. 
Lowry,  before  cited.  In  case  of  a  mere  wanton  act  of  tres- 
pass on  the  part  of  an  officer,  in  taking  the  property  of  an- 
other under  color  of  legal  process,  it  might  deserve  consid- 
eration whether  that  would  be  an  official  act  within  the 
statute.  But  such  is  not  the  case  at  bar.  The  case  shows 
it  to  have  been  for  the  official  act  of  the  defendant  as  con- 
stable of  the  town  of  Worcester,  and,  at  most,  the  plaintiff 
can  only  claim  that  the  officer  was  guilty  of  malfeasance  or 
misfeasance,  and  the  word  misconduct  embraces  both. 

A  sheriff  is  liable  civilly  for  all  acts  of  his  deputy  under 
color  of  his  office.  2  Aik.  R.  302.  1  Binn.  R.  240.  7 
Johns.  R.  35.     1  Wend.  R.  16. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.—  The  statute  requires,  in  case  of  a  suit 
against  a  sheriff  or  other  officer  for  any  '  default,  neglect,  or 
misconduct  in  their  respective  offices,'  that  there  shall  be  at 
least  eighteen  days  notice  before  the  session  of  the  court  to 
which  the  writ  is  made  returnable,  and  this  action  is  treated 
by  the  defendant,  as  an  action  of  that  description. 

But  it  is  to  be  remarked  that  this  is  the  common  action  of 
trover,  and  there  is  no  pretence  that  the  right  of  action  arises 
out  of  any  official  neglect  or  misfeasance  of  the  defendant. 
None  is  alleged  in  the  declaration,  and  none  need  be  proved 
on  trial  The  plaintiff  is  a  stranger  to  the  process  set  up  in 
the  plea  in  abatement ;  and  it  would  be  difficult  for  me  to 
see  how  he  could  call  the  officer  to  an  account  for  his  official 
conduct  under  a  process  in  which  he  had  no  interest.     The 

Vol.  XIV.  w.  r.  iv.  50 
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WAftRfHOTOH,  defendant  is  sued  as  an  ordinary  tort-feaaot^  and  is  liable  av 
1B42.'      such>  proifided  the  property  tarns  out  on  trial  to  belong  to 
J^^       the  plain tiify  and  not  to  Brown.     The  plea  is  insufficient, 
V*  upon  the  ground  that  this  is  not  a  case  requiring  more  than 

twelve  days  notice.     The  plea  is  obnoxious  to  other  objec- 
tions, but  it  is  of  no  importance  to  consider  them. 

The  judgment  of  the  county  court  is  reversed,  and  judg- 
ment that  the  defendant  an9Wtr  aver. 


Luther  Cross  v.  Edmund  Conner. 

In  an  action  on  a  promtsaory  note,  where  the  maker,  after  the  statute  or 
limitationi  had  run,  said  it  was  a  just  debt  and  ought  to  have  been  paid 
but  he  became  poor  and  could  not  pay  it,  but  that  he  would  pay  one-half 
of  it  at  a  future  period  if  the  payee  would  give  up  the  note ; 

Held  that  such  acknowledgment  did  not  take  the  case  out  ofthe  statute-  of 
limitations. 

Assumpsit  by  indorsee  against  maker  of  a  promissory 
note.  Plea,  general  issue  and  the  statute  of  limitations. 
Issues,  to  the  court. 

On  the  trial  in  the  county  court,  the  following  facts  ap- 
peared.— ^The  execution  and  indorsement  of  the  note  were 
conceded.  In  the  winter  of  1839,  and  after  the  statute  of 
limitations  had  run  upon  the  note,  it  was  presented  to  the 
defendant,  for  payment,  who  then  said  it  was  a  just  debt, 
and  ought  to  have  been  paid,  but  he  became  poor  and  could 
not  pay  it.  He  further  said  he  would  pay  one-half  of  it  the 
next  winter,  if  Pierce,  the  pajree,  would  gire  up  the  note. 

Upon  these  facts,  the  county  court  decided  that  the  cause 
of  action  did  not  accrue  within  six  years,  and  rendered  judg- 
ment for  the  defendant,  to  which  the  plaintiff  excepted. 

J.  A.  VaU  and  L.  B.  Peck,  for  plamtiff. 

It  has  been  settled,  for  a  great  length  of  time,  that  the 
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Statute  goes  upon  the  presumption  €^  fmyment  from  lapse  of  WASBmoToir, 
time,  and  that  a  removal  of  this  presumption  takes  the  case       1^2,* 
out  of  the' statute,     OaUer  v,  Grinnely  2  Aik.  349.    Baxter      I 
t.  Pennimany  8  Mass.  133.     9  do.  452.    Bennett,  J.,  in      _  v. 
Eoarts  v.  Nason'9  utate,  1 1  Vt.  R.  124. 

In  Massachusetts,  Connecticut  and  New  York,  the  decis- 
ions of  the  courts  are  more  liberal  to  the  creditor  than  in 
New  Hampshire  and  Maine,  where  a  rigid  construction  is 
given  to  this  statute. 

The  rule  in  Connecticut  seems  to  be  that  an  acknowledge- 
ment in  terms  that  admits  the  debt  to  be  unpaid,  although 
the  debtor,  at  the  same  time,  says  that  he  cannot  pay  any- 
thing, removes  the  statute  bar.  Delbmat  v.  Huntf  8  Conn* 
R.  179.     3  do.  13L 

The  same  may  be  said  of  the  rule  in  New  York,  with  this 
qualification,  that  if  at  the  time  of  the  admission  it  is  ac- 
companied with  a  protestation  against  paying  the  debt,  the 
case  is  within  the  statute.  13  Johns.  R.  510.  15  do.  3, 
511.  11  do.  146.  The  same  doctrine  is  recognized  in 
Massachusetts.  13  Mass.  R.  203.  1  Pick.  223.  22  Pick. 
291. 

In  this  state  the  construction  of  this  statute  has  been  more 
liberal  for  the  creditor  than  in  either  of  those  states.  In 
Olcati  v.  Scales t  3  Vt.  R.  173,  the  court  go  as  far,  it  is  be- 
lieved, as  the  plaintiff  asks  in  this  case,  in  order  to  charge 
the  defendant  and  take  the  case  out  of  the  statute.  In  that 
case,  although  the  defendant  acknowledged  the  debt,  in  terms 
which  admitted  it  to  be  due,  at  the  same  time  he  protested 
that  the  debt  was  a  hard  case,  and  declared  that  he  could  not 
pay  it,  nor  any  part  of  it ;  yet  the  court  held  that  that  case 
was  not  within  the  statute. 

And  in  Sirong  v.  McConndtf  5  Vt.  R.  338,  part  payment 
of  an  account,  when,  at  the  time  of  payment,  the  defendant 
insisted  that  the  amount  then  paid  was  all  he  owed  the 
plaintiff,  was  held  to  be  a  removal  of  the  statute  bar. 

In  the  last  case  reported  in  this  state,  Phelps  v.  Stewart 
t(  Wood,  12  Vt.  R.  256,  the  court  say   '  it  is  setded   law 

*  in  this  state  that  an  unqualified  acknowledgment  of  the 
'  debt  as  unpaid  and  still  subsisting,  is  evidence  from  which  a 
'  new  promise  to  pay  is  to  be  inferred.     And,  in  deciding 

*  what  shall  amount  to  such  acknowledgment,  we  have  dis- 
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WASHiifOToir,  <  carded  the  old  rule  of  constraction,  which  had  nearly  opera*' 
1842/  *  ^^^  ^^  repeal  the  statute^  and  we  now  hold  that  the  conduct 
I  *  and  declaration  of  the  party  shall  be  understood  in  their 

V.  '  natural  and  obvious  sense,  as  if  applied  to  any  other  subject/ 

Again  the  court  say  that  ^  the  rule  to  be  extracted  from  the  re-* 

<  cent  decisions  in  this  state  is,  that  there  must  be  an  acknowl- 

*  edgment  of  the  debt  as  still  due,  with  an  apparent  willing- 

*  ness  to  remain  liable  for  it,  or  at  least  without  an  avowed 

*  intention  to  the  contrary.' 
In  that  case  Stewart,  without  distinctly  admitting  that  the 

debt  was  then  due,  oiFered  to  pay  one  half  of  it,  at  the  same 
time  saying  that  fVood  ought  to  [my  the  other  half.  To 
which  he  added  ^  that  he  could  not  pay  Wood's  debts,  be 

<  had  paid  enough  for  him."  This  took  the  case  out  of  the 
statute  as  to  one  half  of  the  debt,  and  would  as  to  the  whole, 
had  he  not  distinctly  refused  to  pay  the  other  half. 

In  the  case  at  bar,  the  words  of  the  defendant,  when  the 
note  was  presented  to  him  for  payment,  were,  *  it  was  a  just 

*  debt,  and  ought  to  have  been  paid  ;  but  I  became  poor  and 
'  could  not  pay  it.  I  will  pay  one  half  of  it  next  winter,  if 
'  Pierce  (the  payee)  will  give  up  the  note.' 

Now  it  would  seem  that  this  case  is  as  strong  at  least,  if 
not  much  stronger  for  the  plaintiff,  than  the  case  of  Olcott 
V.  iScal6«;-the  defendant,  in  the  case  at  bar,  not  only  admit- 
ted the  debt  to  be  due,  if  we  take  the  natural  and  obmoua 
meaning  of  the  words  spoken,  but  at  the  same  time  said  it 
was  Kjuat  debt,  and  ought  to  have  been  paid.  He  then 
assigns  the  reason  of  its  nonpayment,  to  wit,  that  he  became 
poor  and  could  not  pay  it.  In  OlcoU  v.  Scaiea,  although 
the  defendant  admitted  that  the  debt  was  unpaid,  he  at  the 
same  time  said  it  was  an  unjust  debt,  and  that  he  never 
would  pay  it,  or  what  was  equivalent  thereto. 

It  is  difficult  to  perceive  why  the  present  case  is  not  equal- 
ly as  strong  for  the  plaintiff  as  either  of  those  above  cited 
from  the  reports  of  this  state,  unless  the  offer  to  pay  one 
half  of  the  note,  if  the  payee  would  give  it  up,  should  de- 
tract from  the  previous  admission,  or  be  regarded  as  equival- 
ent to  a  refusal  to  pay  anything  on  the  note.  The  defendant, 
after  admitting  the  note  was  a  just  debt,  and  that  it  ought 
to  have  been  paid,  then  offers  to  pay  one  half  if  Pierce,  the 
payee,  will  deliver  up  the  note.     He  does  not  say  that  he 
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never  will  pay  the  note,  or  that  one  half  is  all  he  will  pay,  WASHivoToff, 
neither  does  he  say  that  he  shall  rely  upon   the  statute,  nor       laid.* 
express  an  unwillingness  to  remain  liable  for  it.     Shall  the       q^ 
proposition  of  the  defendant  to  pay  one  half  of  the  note,  if         v. 
Pierce  would  deliver  it  up  to  him,  destroy  the  effect  of  the 
previous  admission  ?     It  is  insisted  on  the  part  of  the  plain- 
tiff that  if  the  offer  of  the  defendant  is  not  to  be  regarded 
as  evidence  against  himself,  it  certainly  cannot  be  taken 
against  the  plaintiff;  for  if  the  defendant  did  not  owe  the 
note — ^if  he  had  paid  it, — he  would  not  have  made  the  offer. 
The  fair  conclusion  from  his  admission  is  that  the  note  is 
unpaid  and  still  subsisting,  and  that  he  intended  at  some 
future  time  to  pay   it.     Certainly    there  is  no  reasonable 
ground  to  say  that  he  did  not  intend  to  remain  liable  for  it 
He  did  not  say  that  he  was  poor  and  could  not  pay  it,  and  if 
he  did,  it  could  not  alter  the  case.    See  Olcatt  v.  Scales ^ 
before  cited,  also  De  Forest  v.  Huntf  8  Conn.  R.  179« 

W.  Uphamf  for  defendant. 

The  evidence  contained  in  the  bill  of  exceptions  is  not 
sufficient  to  avoid  the  defendant's  plea  of  the  statute  of 
limitations. 

The  law  upon  this  subject,  as  established  in  this  country, 
is  believed  to  be  ;  1 .  that  a  debt  barred  by  the  statute  of 
limitations  may  be  revived  by  a  new  promise  either  express 
or  implied ;  2.  That  a  promise  may  be  implied  from  a  di- 
rect, unqualified,  unconditional  acknowledgment  of  the 
defendant  of  a  subsisting  debt,  which  he  is  liable  and  willing 
to  pay ;  but  S.  if  the  acknowledgment  is  accompanied  by 
any  circumstances  or  expressions  which  repel  the  idea  of  an 
intention  or  willingness  to  pay,  no[in^lied  promise  is  created 
and  the  debt  is  not  revived ;  and  4.  that  a  conditional 
promise  to  pay  a  part  of  a  barred  debt,  where  the  party  re- 
fuses to  accede  to  the  condition,  is  not  sufficient  to  take  the 
case  out  of  the  statute  of  limitations,  either  as  a  promise  to 
pay,  or  as  an  admission  of  present  indebtedness.  Exeter 
Bank  V.  Smoanet  al,  6  N,  H.  R.  124.  McLeUen  v.  AU 
bee,  17  Maine  R.  184.  Phelps  v.  J^ewart  Sf  Wood,  12  Yt. 
R.  256.  Barlow  v.  Beliamy,  7  Vt.  R.  54.  Jones  v.  Moore, 
5  Binn.  R.  530.  Fins  v.  Boissekt,  9  Serg.  &  Raw.  128. 
BaUey  v.  Bailey ^  14  Serg.  &  Raw.  193.    Lawrence  v. 
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WASBwoTOff,  Hopkin9y  13  Johns.  R.  288.     Sands  ▼.  Odstan^  15  Johns. 

"^^      R.  51 1.     Bang9  v.  HaU,  2  Pick.  R.  368.  Whiin^  ▼.  Bijr« 

^^^^^      ehWy  4  Pick.  R.  110.     Sigawmey  v.  Drwry^  14  Pick.  R. 

V.         387.     £aaq(  ▼.  Orane,  21   Pick.  R.  323.    MarahaU  ▼. 

CooDer.     jy^i^^^  5  (jonn.  R.  480.    5  N.  H.  R.    154.     Lord  v. 

Slayhe,  3  Conn.  R.  131.  BttrUy  v.  JLtflfe,  3  Greenlf.  R. 
97.  Porter  ▼.  fit//,  4  Greenlf.  R.  61,  and  159.  IFefMlI  y. 
SusMard,  1 1  Wheat.  R.  309.  Bdl  v.  iferrUofi,  1  Peters' 
R.  351.  Angell  on  Lim.  from  239  to  245.  29  Com.  Law 
R.  319. 

In  settling  the  question  whether  or  not  the  declarations  of 
the  defendant,  as  certified  in  the  record,  take  the  case  out  of 
the  statute,  all  that  was  said  must  be  taken  together,  and 
when  so  taken  it  is  most  apparent  that  he  did  not  intend  to 
waive  hit  defence  of  the  statute  of  limitations. 

The  defence  is  both  legal  and  just,  and  ought  to  prevail. 
^'Cotnf  V.  Cross,  11  C.  L.  R.  124. 

The  opinion  of  the  court  was  deliyered  by 
RoYCE,  J. — ^The  force  of  the  first  clause  in  the  defend- 
ant's admission, — '  it  was  a  just  debt  and  ought  to  have  been 
paid,'  must  depend  very  much  upon  the  question  whether 
these  were  the  words  of  the  witness,  which  he  employed  in 
detailing  the  conversation,  or  were  the  identical  words 
spoken  by  the  defendant.  In  the  former  case  we  should 
understand  that  the  defendant  admitted  it  a  just  debt,  and 
one  which  ought  to  be  paid,  at  the  time  he  was  speaking  of 
it.  For  whilst  the  witness  would  necessarily  express  himself 
in  the  past  tense^  because  he  was  speaking  of  a  past  transac- 
tion, the  defendant  might  more  properly  be  understood  to 
have  spoken  in  the  present  tense.  And  if  so,  his  expressions 
would  contain  a  most  explicit  and  unqualified  acknowledge- 
ment of  the  debt  as  then  justly  due.  From  such  an  acr 
knowledgment  a  promise  to  pay  the  debt  would,  of  course, 
be  implied.  And  in  that  case  his  additional  declaration,  that 
he  would  pay  half  the  amount  during  the  following  winter, 
if  the  holder  of  the  note  would  give  it  up  to  him,  would 
rather  import  a  willingness  to  make  an  extra  effort  in  favor 
of  this  particular  creditor,  than  any  intended  restriction  of 
his  liability  for  the  whole  amount. 
But  the  counsel  on  both  sides  have  treated  this  former 
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part  of  the  admission  as  the  very  words  of  the  defendant ;  WASAiHoiroH« 
and  considering  all  his  declarations   together,  this'seems  to       i848.' 


be  the  more  natural  and  consistent  way  of  understanding  it.  q^^^ 
We  are,  therefore,  to  consider  that  the  defendant,  instead  of  »• 
saying  that  the  debt  was  then  justly  due,  and  ought  to  be 
paid,  merely  said  that  it  was  originaUy  or  had  been  a  just 
debt  and  ought  to  have  been  paid.  But  this  is  no  more  than 
a  franl^  man  would  be  apt  to  say  of  any  debt  fairly  contrac* 
ted,  which  had  been  long  barred  by  the  statute*  Such  ex- 
pressions do  not,  by  any  just  implication,  import  a  waiver  of 
protection  under  the  statute.  They  are  consistent  with  this 
kind  of  defence,  because  they  relate  to  a  time  past,  and  do 
not  conflict  with  the  present  operation  of  the  statute.  It 
was  laid  down  by  Ch.  J.  Marshall,  as  long  since  as  the  8 
Cranch,  ^  that  it  is  not  sufiicient,  to  take  a  case  out  of  the 
^  statute,  that  the  claim  should  be  proved,  or  be  acknowl- 
'  edged  to  have  been  originally  just ;  the  acknowledgment 
^  <  must  go  to  the  fact  that  it  is  still  due.' 

It  is  contended,  however,  that  where  no  pretence  of  pay-- 
ment,  or  other  matter  of  discharge,  is  set  up,  an  admission 
that  the  debt  was  once  due  sufficiently  implies  that  it  remains 
unsatisfied.  This  is  doubtless  a  legitimate  inference,  and 
one  that  may  always  be  drawn  in  the  absence  of  evidence  to 
repel  it.  But,  under  the  more  recent  constructions  of  the 
statute,  it  is  by  no  means  tantamount  to  an  actual  admission 
that  the  debt  is  still  due.  This,  standing  alone,  is  considered 
a  recognition  of  the  debt  as  still  binding  upon  the  party  ; 
whereas,  a  mere  admission  that  it  was  once  due,  though  it 
may  justify  an  inference  that  no  payment  or  discharge  has 
intervened,  does  not  amount  to  such  a  present  recognition, 
and  cannot  prevent  the  operation  of  the  statute. 

Judgment  affirmed. 
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Washihgtov, 
Marek^ 

'- —  Araunah  Spear  «.  Amos  Ralph. 

Spear 

RUph  Where  one  has  claims  of  title  to  land  by  deed  or  other  writing,  and  from 
time  to  time  continues  to  enter  upon  the  mme,  and  to  do  acta,  which, 
in  connection  with  his  avowed  object,  at  the  time  of  doing  them,  evince 
an  intention  to  use  the  land  as  his  own,  this  will  be  constroed  a  pes- 

V  session  of  the  land  in  such  person,  to  the  extent  of  his  written  claim 

of  title. 
If  sach  acts  be  done  bj  one  who  has  contracted  to  purchase  the  land,  and  has 
entered  upon  it,  by  consent  of  the  person  holding  a  written  claim  of  title, 
then  they  constitute  a  possession  in  the  vendor. 
Cutting  a  road  upon  lan4  with  a  view  to  get  timber,  or  to  fell  trees  in  order 
to  clear  and  cultivate  land,  constitutes,  in  connection  with  a  written  claim 
of  title,  a  constructive  possession  to  the  whole  tract  described. 

Ejectment^  to  recover  the  seizin  and  possession  of  lot 
No.  62^  in  the  second  division  of  lands  in  Warren. 

Plea,  not  guilty.     Issue  to  the  country. 

On  the  trial  in  the  county  court,  the  plaintiff  gave  in  evi- 
dence a  deed  to  himself  of  the  lot  in  question,  with  certain 
other  lots,  in  Warren,  from  one  Daniel  Spencer,  dated  July 
18,1836,  and  recorded  August  6,1836.  The  plaintiff  further 
introduced  testimony  tending  to  show  that  in  July  or  August, 
of  the  same  year,  he  commenced  a  chopping  on  the  lot, 
which  he  burned  and  cleared  off  in  the  season  of  1837,  and 
sowed  in  1838.  The  possession  of  the  defendant  at  the 
commencement  of  this  suit  being  admitted,  the  plaintiff 
rested  his  case. 

The  defendant  then  gave  in  evidence  a  deed  to  himself 
from  Smith,  Booth  &  Ufford,  dated  June  10,  1836,  and 
recorded  September  26,  1836.  Also,  a  record  of  the  levy 
of  an  execution  in  favor  of  Smith,  Booth  &  Ufford,  against 
one  Peabody,  made  May  5,  1834.  Also  a  deed  from  J.  J. 
Rosevelt,  dated  March  8,  1831,  to  said  Peabody,  and  a  deed 
from  one  James  Savage  to  said  Rosevelt,  dated  December  7, 
1795.  These  deeds  and  levy  all  covered  the  lot  in  question. 
The  defendant  then  called  O.  H.  Smith  as  a  witness,  who 
testified  that  he  was  the  attorney  of  Smith,  Booth  <&  Ufford, 
in  the  suit  against  Peabody ;  that,  after  the  levy,  and  in 
February,  1836,  the  defendant  applied  to  him  to  purchase  the 
lot,  and  he  informed  the  defendant  that  he  might  have  it  for 
$200,  and  he  would  write  to  Smith,  Booth  <&  Ufford  and  pro- 
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cure  a  deed,  and  that  he  might,  if  he  chose,  go  into  the  im-  WASHiiroToir, 
mediate  possession  of  the  land ;  that  the  defendant  agreed        2842/ 
to  pay  the  price,  and  th^t,  in  the  course  of  the  summer  of       g     j. 
1836,  a  deed  to  the  defendant  was  sent  to  the  witness  by  v. 

Smith,  Booth  &  UflTord,  which  he  delivered  to  the  defen-  ^  ^  ' 
dant  and  received  the  amount  of  the  purchase  money  from 
him  ;  but  at  what  time  the  deed  was  delivered  he  could  hot 
state.  The  defendant  further  introduced  testimony,  tending  to 
prove  that  sometime  in  June,  1836,  he  employed  sundry  in- 
dividuals to  go  on  to  the  lot,  with  directions  to  cut  out  a 
road  upon  it  to  a  part  of  the  lot  which  he  wished  to  clear, 
and  where  he  wished  to  get  timber,  saying,  at  the  same  time, 
that  he  had  made  a  contract  to  purchase  the  lot  and  had  a 
right,  by  the  agreement,  to  take  possession ;  that  these  in- 
dividuals, during  the  same  month,  went  on  to  the  lot,  under 
this  employment,  and  cut  out  the  road.  It  appeared  that 
there  was  at  that  time,  and  had  been  for  some  years  pre- 
viously, a  road  cut  out  across  the  lot  for  the  accommodation 
of  some  few  inhabitants  living  west  of  the  lot,  which  was 
occasionally  travelled  by  those  going  to  and  from  another 
settlement  in  the  town  ;  that  the  individuals  so  employed 
by  the  defendant,  worked  upon  this  same  road,  which  ran 
near  that  part  of  the  lot  defendant  wished  to  clear,  in  many 
places  straightening  it  and  making  it  more  perfect,  and  so 
far  deviating  from  the  old  road  as  to  render  it  mainly  a  new 
one.  The  plaintiff  gave  testimony  tending  to  show  that  the 
work  was  a  mere  mending  of  the  old  road.  It  also  appeared,  on 
trial,  that  in  making  said  road  by  defendant,  one  Moore  work- 
ed five  days,  Daniel  Ralph  three  days,  and  one  Stetson  two 
and  one  half  days^  and  that  the  defendant  had,  before  this 
time,  hired  Moore  to  cut  ten  acres  of  trees  that  season  on 
the  lot,  which  were  cut,  in  fact,  in  June,  1837,  and  that  the 
defendant  had  no  other  possession  of  the  lot,  nor  did  any 
acts  upon  it  until  June,  1837,  as  above  stated. 

Upon  this  testimony,  the  plaintiff  insisted,  and'teijnest- 
ed  the  court  to  charge  the  jury,  that  these  acts  of  the 
defendant  constituted  no  defence,  nor  such  a  possession 
as  affected  the  right  of  the  plaintiff.  But  the  court  refused 
so  to  charge,  but  did,  among  other  things,  instruct  the  jury 
that  if  the  work,,  done  by  the  defendant's  servants,  was  done 
for  the  purpose  of  getting  timber,  and  reaching  the  point  in 
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Spear 

V. 
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Wasbihotov,  the  lot  where  he  wished  to  begin  clearing  a  field,  and  the 
'^84^'      road  was  so  far  made  new  as  to  indicate  to  those  who  mig^lt 
'  notice  it  that  it  was  done  with  a  view  to  the  enjoyment  of 
the  use  of  the  land,  and  not  to  improve  the  road  for  the  ase 
^^V^      of  those  who  had  formerly  travelled  it,  it  woold,   with  the 
defendant's  deed,  if  that  had  been  delivered,  amount  to  a 
possession  of  the  lot  in  him,  and  if  the  deed  had  not  been 
delivered,  it  would  amount  to  a  possession  in  his  grantors^  if 
they  befieved  the  facts  attempted  to  be  shown  by  the  defend- 
ant in  relation  to  his  contract  with  them  ;  but  any  improve* 
ment  of  the  road,  or  making  of  a  road  short  of  that  would 
not  amount  to  a  possession. 

The  jury  returned  a  verdict  for  the  defendant,  and  the 
plaintiff  excepted  to  the  charge  of  the  county  court 

Z#.  B.  Pecky  for  pkiintiC 

The  cutting  out  of  the  road,  under  the  circumstaces  of 
this  case,  was  not  such  a  possession  of  the  lot  as  defeated 
the  plaintiff's  subsequent  possession  and  occupancy  under 
his  deed.  The  act  was  of  too  equivocal  a  character  to  give 
it  this  effect.  Where  an  individual  who  has  a  deed  of  a  lot 
on  record,  from  time  to  time,  and  from  year  to  year,  enters 
upon  it  and  takes  off  timber  and  wood,  the  public  would 
readily  believe,  and  have  good  reason  to  believe,  that  he 
claims  to  own  the  land  and  does  those  acts  as  owner.  Bui 
such  an  inference  would  not  be  ordinarily  drawn  from  the 
act  of  cutting  out  a  road.  It  would  generally  be  regarded 
as  an  act  done  for  the  benefit  of  the  public  rather  than  of  an 
individual.  If  the  purchaser  of  a  wild  lot  would  take  pos- 
session to  avail  him  against  a  subsequent  entry  by  a  third 
person,  it  must  be  by  some  open  and  notorious  act  which 
asserts  to  the  world  a  claim  of  right. 

Digging  a  canal  and  felling  trees  are  not  such  acts  of  pos- 
session, as  may  be  the  basis  of  a  prescription  of  thirty  years. 
Macarty  v.  Foucher,  12  Martin's  R.  11.  Appendix  to 
Adams  on  Ejectment,  493.  So  the  tapping  or  cutting  sugar 
trees  for  the  purpose  of  making  sugar,  and  so  using  them, 
and  the  land,  is  not  evidence  of  an  adverse  possession.  EUi- 
cott  v.  PearUy  1 0  Peters'  R.  430.  If  the  rule  laid  down  in 
Ewing  V.  Barnelt,  1 1  Pet.  53,  is  to  govern  the  case  at  bar, 
the  defendant's  acts  fall  far  short  of  bringing  him  within  the 
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rule.     DoolUtle  v.  Linalej/y  2  Aik.  155,  is  the  leading  case,  Wasrimotohv 
in  this  state,  on  this  subject ;  and  so  far  is  that  decision  from       1842/ 


aiding  the  defendant,  that  the  reasoning  of  the  court  is  at  war  g 
with  the  position  now  assumed  by  him.  There  is  a  broad  «• 
and  clear  distinction  between  the  cases.  In  that  case  the 
plaintiff's  claim  of  title  was  of  record,  and  there  was  proved 
a  succession  of  acts  clearly  indicating  an  assertion  of  prop- 
erty. This  case  was  followed  by  that  of  Sawyer  v.  Newlandy  - 
9  Vt.  R.  383,  which  is  the  same  in  principle.  In  these 
cases,  as  well  as  in  all  others  bearing  on  the  question,  much 
stress  is  laid  on  the  fact  that  the  entry  upon  the  land  was 
under  a  claim  of  title  which  appeared  of  record.  No  such 
circumstance  marks  the  case  under  discussion.  The  defend- 
ant,  it  is  true,  claimed  to  have  purchased  the  lot  of  Smith, 
Booth  &  Ufford,  but  when  the  labor  was  done  on  the  road, 
his  deed  had  not  been  delivered,  nor  was  it  recorded  until 
some  months  subsequently.  There  was  nothing,  then,  on 
the  record  tending  to  show  that  the  defendant  asserted  any 
claim  to  the  lot.  It  seems  to  be  well  settled  in  this  state 
that  no  entry  or  act  will  amount  to  a  possession  of  a  lot, 
unless  it  is  of  that  character  which  would  authorize  the  own- 
er to  sustain  ejectment.  The  act  of  cutting  out  the  road 
would  not  have  supported  ejectment  in  the  name  of  the 
owner. '  What  amounts  to  a  possession  is  a  question  of  law. 
S  Peters,  438. 

O.  H.  Smith  and  fV.  Vpham^  for  derendant 
We  contend  that  there  was  testimony  for  the  jury  to 
weigh,  an()  that  the  charge  of  the  court  was  correct.  The 
acts  of  the  defendant,  done  upon  the  land,  were  in  fact  done 
under  a  public  claim  of  title,  and  for  the  purpose  of  the  en- 
joyment of  the  use  of  the  premises  by  the  defendant,  and  the 
jury  have  found  the  fact  that  the  acts  done  were  of  a  char- 
acter to  indicate  to  the  public  that  intention,  and  not  for  the 
purpose  of  improving  an  old  road  ;  and  we  contend  that  the 
case  was  properly  submitted  to  the  jury.  DoolUUe  y.IAnsley^ 
fi  Aik.  155.     Cutteris  v.  Cowper,  4  Taunt.  547. 

It  is  a  well  settled  principle  that,  in  ejectment,  the  plain- 
tiff must  recover  upon  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  the  defendant's,  and,  also,  that  prior 
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Wasbihotov,  possession,  under  color  of  title,  is  good  against  all  but  the 
1842.       rightful  owner. 

g    ^  Acts  of  trespass,  by  one  claiming  title,  may  be  considered 

V.         as  acts  of  possession.     The  claim  of  title  gives  character  to 

^  '      the  act.     This  doctrine  may  be  considered  as  well  settled  in 

this  state.     Sawyer  v.  Newland^  9  Vt.  R.  383.     Chihan  ei 

al.  V.  BtUiolph,  12  Vt.  R.  231. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — From  the  cases  which  have  been  decided 
in  this  state,  in  regard  to  what  acts  are  necessary  to  consti- 
tute a  possession  of  land,  where  the  person  in  whose  name 
and  ,on  whose  behalf  they  are  done,  has  a  claim  of  title  to 
the  land  by  deed,  it  is  obvious  that  the  case  now  under  con- 
sideration was  properly  submitted  to  the  jury.     The  latest 
case  upon  the  point  in  discussion,  Chilson  v.  Buttotph^  12 
Vt.  R.  231,  recognizes  the  principle  that  any  act  done  upon 
land  by  one  having  a  deed  of  it,  which  will  bear  the  con- 
struction of  an  act  of  ownership  fairly,  although  equally  an 
act  of  trespass  in  a  mere  stranger,  shall  be  considered  an  act 
of  ownership,  and  does  constitute  a  possession,  or  an  eviction 
of  the  true  owner,  who  is  seized  merely  by  virtue  of  his  title. 
This  is  but  giving  eflect  to  the  principle  already  decided  in 
the  cases  of  Doolittle  v.  Linsleyy  2  Aik.  155,  and  of  Sato- 
yer  v.  Newland,  9  Vt.  R.  383.     It  is  plain,  I  apprehend, 
that  the  cutting  a  road  across  land  is  not  necessarily  an  act 
of  ownership,  for  it  may  be  done  with  a  view  to  accom- 
modate the  public  travel,  in  that  direction,  or  to  enjoy  other 
land  beyond  the  lot  in  question,  or  it  might  be  done  of  mere 
wantonness,  and  in  either  case  it  would  be  merely  a  trespass. 
But  when  a  road  is  cut,  leading  to  some  particular  portion 
of  the  lot,  with  the  apparent  and  the  avowed  purpose  of 
clearing  land   and   getting  timber,  in  connection  with  the 
paper  title,  it  could  hardly  be  considered  less  than  an  act  of 
ownership  and  a  possession.     If  done  while  the  defendant's 
grantors  held  the  title,  (whatever  it  is,)  it  would,  if  done  by 
their  consent,  or  under  a  contract  to  purchase  the  land,  con- 
stitute a  possession  in  them  ;  for,  until  the  actual  conveyance, 
the  vendee  of  land  stands  in  the  relation  of  tenant,  or  qwui 
tenant,  to  the  vendor. 
It  is,  no  doubt,  true  that  what  constitutes  possession  is  a 
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question  of  law  ;   but  where  there  is  any  controversy  as  to  Washington, 
the  acts  done,  and  with  what  actual  or  avowed  intent  they       1^2, ' 
were  done,  it  always  becomes  necessary  to  submit  the  whole  Taft&Co 
case  to  the  jury,  giving  them  definite  instructions  upon  all        ^v, 
those  points  wherein  the  controversy  arises.     This  was  done 
in  the  present  case*     We  do  not  perceive  any  just  ground  of 
objection  to  the  rule  laid  down  by  the  county  court 

Judgment  affirmed. 


Pike. 


HOLDEN   TaFT   &   Co.   t'.    LiNVILLE    PiKE. 

Where  an  adult  hired  a  minor  to  work  for  him  by  the  month,  and  the  minor 
labored  a  ^iven  time  and  received  of  the  adult  certain  articles  of  property 
on  account  of  his  labor,  U  was  held  that  the  minor  could  not  retain  the 
property  so  received,  and  recover  the  fall  valne  of  his  services. 

In  such  case  the  articles  received  by  the  minor  should  be  allowed  against 
him  for  what  they  are  reasonably  worth,  without  regard  to  the  contract 
of  the  minor. 

Interest,  on  an  account,  not  allowed  against  a  minor. 

This  was  an  action  of  book  account,  in  which  judgment 
.0  account  was  rendered  in  the  county  court,  and  an  auditor 
appointed,  who  afterwards  reported  as  follows : — 

'  The  plaintiffs'  account  is  allowed  at  the  sum  of  one  hun- 

*  dred  forty-one  dollars  and  thirty  cents,  and  the  defendant's 
'  at  the  sum  of  one  hundred  dollars  and  fifty-five  cents,  which 

*  leaves  a  balance  of  forty  dollars  and  seventy-five  cents  due 

*  from  the  defendant  to  the  plaintiffs  to  balance  book  ac- 

*  counts  between  them  ;  subject  to  the  opinion  of  the  court 

*  upon  the  following  facts  : 

'  On  the  20th  day  of  March,  1839,  the  defendant,  a  minor, 

*  having  neither  father  nor  guardian,  being  at  the  time  in  the 
<  seventeenth  year  of  his  age,  entered  into  the  service  of  the 
'  plaintiffs  asa  pedlar,for  an  indefinite  period;  and  the  plaintiffs 
'  agreed  to  pay  the  defendant,  for  himself  and  team,  ten  dol- 
'  lars  per  month ;  and,  on  the  4th  day  of  July  following, 
'  raised  the  defendant's  wages  to  twelve  dollars  per  month* 

*  The  defendant  continued  in  the  service  of  the  plaintiffs 
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Washinotoit,^  until  the  524th  day  of  November,  making  in  all  eight  months 
1842.'      '^"^  ^^^^  days. 


Pike. 


"ZTT"!  *  Sundry  items  in  the  plaintiffs'  account  were  allowed  at 

V.         *  $45.29,  inclusive  of  interest,  which  were  delivered  by  thp 
'  plaintiffs  to  defendant  with  an  express  agreement  that  they 
'  were  to  apply  in  payment  of  defendant's  wages  on  settle- 
'  ment,  and  were  charged  on  book  with  defendant's  assent. 
'  The  remaining  items  charged  in  the  plaintiffs'  account 

*  were  delivered  from  time  to  time  by  the  plaintiffs,  and  re- 
^  ceived  by  the  defendant,  with  the  expectation  and  under- 
^  standing  that  they  were  to  apply  in  payment  of  defendant's 

*  wages,  but  there  was  no  express  agreement  between  the 

*  parties  to  that  effect.     The  plaintiffs  delivered  defendant, 

*  during  the  time  he  continued  in  their  service,  necessaries 
'  to  the  amount  of  $39.19,  inclusive  of  interest. 

*  The  defendant  received  from  the  plaintiffs,  previous  to 
'  October  5,  1839,  enough  to  pay  him  for  his  services  during 
'  the  whole  time. 

<  Subsequently  to  the  5th  day  of  October,  1839,  the  plain- 

*  tiffs  delivered  to  defendant  necessaries  to  the  amount  of 
$15.86,  including  interest  thereon. 

^  It  did  not  appear  that  the  defendant  had  offered  to  return 
'  any  portion  of  the  property  received  of  the  plaintiffs  either 

*  before  or  after  the  commencement  of  this  suit.' 
The  county  court  decided  that,  from  the  facts  reported,  the 

defendant  was  entitled  to  recover  the  amount  of  his  account, 
deducting,  therefrom  only  the  charges  in  the  plaintiffs'  account 
for  necessaries,  and  rendered  judgment  for  the  defendant  to 
recover  the  balance  due  to  him  after  making  such  deduction. 
The  plaintiffs  excepted. 

«S^.  jET.   Curtiss,  for  plaintiffs. 

The  auditor  finds  the  fact  that  all  of  the  items  in  the  plain- 
tiffs' account  were  delivered  to  the  defendant  with  the  un- 
derstanding of  both  parties  that  they  were  to  apply  in  pay- 
ment of  defendant's  wages. 

Therefore  it  is  insisted  that  the  defendant,  having  pur- 
chased the  property  and  received  the  full  benefit  of  the  con- 
tract, cannot  avoid  it  on  the  ground  of  infancy,  without  re- 
storing to  the  plaintiffs  the  property  which  he  received.  He 
ought,  at  least,  to  account  for  it  at  its  actual  value,  as  found 
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by  the  auditor.    6  Mass.  R.  78.   Abell  v.  Warren^  4  Vt.  R.  WisHiirbToir, 
149.     Farr  v.  Sumner,  12  Vt.  R.  28.  McCoy  v.  Hoffman,      ^^^ 
8  Cowen's  R.  84.     Badger  v.  Phinney,  15  Mass.  R.  359.       a  ^^ — 
Roof  y.  Stafford,  7  Cowen's  R.   179.     Holmes  v.  Blogg,         v. 
4  Com.  Law  R.  189.  ^^*- 

Payment  of  money  to  an  infant,  on  a  debt,  is  a  good  dis- 
charge of  the  same.     1  Swift's  Dig.  56. 

The  defendant  having  received,  previous  to  the  5th  of 
October,  1839,  enough  to  pay  him  for  his  services  during  the 
whole  time,  the  plaintiffs  ought  to  recover  the  amount  of  ne- 
cessaries received  subsequently  to  that  time. 

J.  A.  ffingi  for  defendant. 

From  the  facts  reported  by  the  auditor,  the  question  arises 
whether  the  plaintiffs  can  recover  against  the  defendant  for    ^ 
that  portion  of  their  account  which  is  not  for  necessaries. 

It  is  one  of  the  most  familiar  principles  of  law  that  an 
infant  is  not  bound,  except  for  necessaries.  Abell  v.  Warren, 
4  Vt.  R.  149. 

If  there  was  no  account  in  offset  to  the  plaintiff's,  there 
would  be  no  pretence  that  the  plaintiffs  could  recover  more 
than  $39.19. 

The  defendant  was  not  bound  to  plead  his  work  and  Iab<Hr 
in  offset  to  the  plaintiffs'  account.  The  accounts  are  sepa- 
rate and  independent  of  each  other,  and  each  must  stand  or 
fall  on  its  own  merits.  Wood,  admW,  v.  Barney,  2  Vt.  R. 
396. 

The  plaintiffs  insist  that  the  items  allowed  at  $45.29 
should  be  applied  in  offset  to  the  defendant's  work,  as  the 
auditor  finds  that  it  was  agreed  that  the  same  should  be  so 
applied.  An  infant  is  incapable  of  making  a  contract  except 
for  necessaries. 

The  plaintiffs  cannot  apply  that  in  offset  which  they  can- 
not recover  in  an  action.  The  plea  of  infancy  is  as  good  in 
the  one  case  as  the  other.  Wood,  admW,  v.  Barney,  2  Vt. 
R.  396. 

The  plaintiffs  insist  that  if  the  property  delivered  is  not 
necessary  for  the  infant,  and  they  are  prevented  from  recov- 
ering on  that  account ;  still,  they  can  have  it  applied 
on  what  they  owe  the  defendant,  and  that  it  is  the  duty 
of   the  court  to  apply    the    articles,    not  necessaries,   in 


Pike. 
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Washimotov,  payment  of  the  debt,  and  suffer  bim  to  recover  for  the  bal- 

id42.       ^^^^  ^^  necessaries. 
TTTTT^         If  the  court  should  take  this  view  of  the  case,  they  would 

Tail  at  Co.  ,  i  i 

V.  protect  the  rights  of  infants  in  a  singular  manner,  and  leave 
him  at  the  mercy  of  every  knave  who  could  palm  off  on  him 
properly,  and  get  payment  in  money  or  labor,  and  retain  the 
same  with  impunity.     Bent  v.  Mannings  10  Vt.  R.  225. 

It  was  not  necessary  for  the  infant  to  return  the  property. 
He  has  not  yet  become  of  age ;  and  if  he  bad  it  would  not 
be  necessary.  The  cases  where  it  is  necessary  to  return  the 
property  are  when  an  infant  has  exchanged  property,  and, 
after  coming  of  age,  seeks  to  avoid  the  contract,  and  recover 
back  the  property.     Abellv.  Warren,  4  Vt  R.  149. 

The  infant  cannot  disaffirm  his  contract  until  he  comes  of 
age.    Farr  v.  Sumner,  ;L2  Vt.  R.  28. 

At  law,  an  infant  is  not  liable  for  money,  though  expended 
in  necessaries.  Bent  v.  Manning,  10  Vt.  R.  225.  Pro- 
hart  V.  Knouth,  2  Esp.  472.    1 0  Petersdorff,  543,  in  notes. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. "—  It  is  contended  that  the  defendant  should 
recover  the  balance  of  his  account,  which  is  adjusted  and  aI-> 
lowed  by  the  auditor  at  about  one  hundred  dollars,  after  de- 
ducting that  portion  of  the  plaintiffs'  account  which  was  for 
necessaries.  This  was  the  opinion  of  the  county  court. 
Though  the  contracts  of  a  minor,  as  a  general  principle,  are 
not  so  far  binding  upon  him  as  to  preclude  him  from  the 
right  of  avoiding  them,  yet,  this  privilege  is  given  him,  it  is 
said,  as  a  shield  to  protect  himself  against  his  own  contracts ; 
but  he  should  not  make  use  of  it  as  an  offensive  weapon  to 
injure  others.  While  it  protects  the  infant  from  injury, 
through  his  own  imbecility,  it  enables  him  to  do  binding  acts 
which  are  for  his  own  benefit,  and  for  the  benefit  of  others, 
provided  he  is  not  thereby  prejudiced.  If  this  were  not  the 
rule  great  inconvenience  would  arise  to  in&nts  themselves^  as 
well  as  to  others.  What  are  the  rights  and  privileges  of  the 
infant  upon  such  a  state  of  facts  as  are  now  presented  ?  The 
infant  labored  for  the  plaintiffs  until  his  services  amount- 
ed to  about  one  hundred  dollars.  He  has  received  of  them 
thirty  nine  dollars  in  necessaries,  forty  five  dollars  for  other 
articles  delivered  to  him  under  an  express  agreement  that. 
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upon  settlemeDt,  they  should  apply  in  payment  of  his  ser-  ^^!|?"^*^"' 
vices,  and  the  auditor  reports  that  the  balance  of  the  plaintiffs'       i842.' 
account  is  for  articles  delivered  by  the  plaintiffs  and  received    .j.^^  ^  ^^ 
by  the  defendant,  with  the  understanding  that  they,  also,  »^ 

were  to  apply  in  payment  of  his  wages,  though  there  was  no 
express  agreement  to  that  effect. 

It  is  to  be  remarked  that  the  auditor  has  adjusted  the 
claims  of  both  parties,  without  giving  any  effect  to  the  agree* 
roents  of  the  minor,  placing  them  entirely  upon  a  quantum 
meruit.  In  the  present  case,  it  was  for  the  interest  of  the 
minor  to  find  employment,  and  though  he  could  not  acquit  or 
release  his  debt  without  satisfaction,  yet,  for  so  much  as  he 
receives  he  may  discharge.  1  Swift's  Dig.  56.  AbeU  v.  War- 
ren,  4  Vt.  R.  149*  6  Mass.  R.  78.  This  can  in  no  way  be 
prejudicial  to  the  infant,  and  it  has  been  held  that  a  female 
infant  may  bar  her  dower  by  accepting  a  jointure  in  lieu 
thereof.     Bingham  on  Inf.  72, 81. 

It  is  immaterial  whether  the  minor  has  received  satisfaction 
in  money,  or  in  other  property,  provided  it  is  adequate.  He 
may  avoid  an  executory  contract,  though  he  has  received  the 
consideration ;  and  it  would  seem  but  reasonable  that  he 
should  be  held,  in  such  case,  to  respond  it  in  some  appro- 
priate form  of  action,  and  this  has  been  so  adjudged,  though 
the  cases  are  far  from  being  uniform.  This  subject  is  dis- 
cussed by  Judge  Reeve,  in  his  Domestic  Relations,  pp.  243 
to  249,  where,  with  much  ability,  he  maintains  the  affirma- 
tive of  the  proposition.  See  also  Badger  v.  Phinnejfy  15 
Mass.  R.  359.  Boberta  v.  Wiggin,  1  N.  H.  R.  73.  Boof 
V.  StaJTordy  7  Cowen's  R.  182. 

But  this  is  a  case  where,  in  effect,  the  contract  has  been 
executed  by  both  {^rties.  It  is  well  settled  that  if  an  infant 
has  executed  the  contract  on  his  part,  by  the  payment  of 
money,  or  the  delivery  of  property,  he  cannot  disaffirm  the 
contract  and  recover  back  what  he  has  paid,  without  restor- 
ing to  the  other  party  what  he  has  received  from  him. 
Holmes  v.  Blogg^  4  Com.  Law  R.  189.  Cktrpe  v.  Overton^ 
25  do.  12 J.     Farr  v.  Sumner,  12  Vt.  R.  32. 

The  defendant  has  received  a  valuable  consideration  for 
his  services,  more  than  an  equivalent,  which  he  still  enjoys, 
either  under  an  express  or  implied  agreement  that  what  he 
has  received  should  go  to  pay  his  account.  He  cannot,  then, 

Vol.  XIV.  w.  a.  iv.  52 
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Wasuiiiotov,  in  this  aituation,  set  op  bis  claim  as  a  Mubstantive  ground  of 
1842.'      recovery.     To  permit  it  would  be  to  do  great  iojustice,  aud 
j^^       it  is  in  no  way  necessary  to  protect  the  infant  agunst  his  owd 
9-         imbecility  of  understanding, 
'lotyre.  ^      ^^^  defendant's  account  should  be  applied  to  extinguish 
so  nouch  of  the  first  items  in  the  plaintifis'  account,  which, 
by  the  report  of  the  auditor,  would  include  all  prior  to  Octo- 
ber 5,   1839,  and  the  plaintifis  are  entitled  to  recover  for 
such  of  their  account  since  ihat  time  as  was  found  to  be  for 
necessaries.    Thia  is  fifteen  doUara  and  eighty  six  cents,  in- 
cluding interest ;  but  the  court  do  not  allow  interest  against 
an  in&nt.    Fisher  v.  Mowbray ^  8  East's  R.  330. 

The  judgment  of  the  county  court  is  reversed,  and  judg- 
ment for  the  plaintifis  for  $15.86  damages,  deducting  the 
interest  included,  and  for  hia  cosU. 


Leonard  Judd  v.  Blake  &  McInttbi;. 

Where,  ii»an  action  on  book,  the  auditor,  after  the  hearing,  held  the  case 
under  adriaement,  and  aflerward*  reported  in  favor- of  the  plaintiff  and 
gave  notice  tbtreof  to  the  attorneya  of  the  parties,  and  the  defendant'* 
attorney  iofoimed  the  defendant  that  the  auditor  had  reported  a^inst 
him,  and  the  plaintiff,  believing  that  no  report  had  beea  made,or,  if  made, 
was  in  favor  of  the  defendant,  applied  to  the  defendant  to  settle  the  suit, 
and  thereupon,  without  any  disclosure  from  the  defendant  of  his  knowl- 
edge of  the  auditor^a  report,  no  inquiry  being  made  of  him  in  relation 
thereto,  each  party  agreed  to  pay  his  own  costs  and  the  plaintiff  released 
the  defendent  from  all  damages  and  costs, — it  uxu  Juld  that  such  release 
was  a  bar  to  the  action. 

This  was  an  action  of  book  account,  which  was  referred 
to  an  auditor  who  reported  a  baknce  in  favor  of  the  plain- 
tiff. The  report  was  made  to  the  April  term  of  the  county 
court,  1841,  at  which  term  the  defendants  pleaded  in  bar  a 
settlement  of  the  suit  made  between  the  parties  since  the 
last  continuance.  The  issue  upon  this  plea  was  put  to  the 
court. 

On  trial,  it  appeared  that  after  the  hearing  by  the  auditer^ 
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he  held  the  case  under  consideration  for  a  time,  but  finally  WAtHmeroir, 
made  the  report  now  in  the  case  and   published  it  to  the       1342. ' 
attorneys  of  the  parties  in  Montpelier,  the  parties  residing       j^^^ 
in  Middlesex.     Mclntyre  was  informed  by  his  lawyer  of  the         v. 
substance  of  the  report,  but  Judd  not  knotoing  that  any  had      intyre. 
been  made  but  hearing  a  report  that  either  none  was  made 
and  the  auditor  had  removed  westward,  or  that  it  was  against 
him,  at  the  suggestion  of  a  neighbor,  called  on  Mclntyre  to 
eflect  a  settlement.     Mclntyre  had,  or  pretended  to  have,  a 
claim  a^nst  Judd  for  injury  to  colts  in  bad  keeping  and  for 
some  goods  not  included  in  the  hearing  before  the  auditor 
and  delivered  afterwards.    They  agreed  each  to  pay  his  own 
costs  and  relinquish  all  claims,  and  Judd  executed  and  de- 
livered to  Mcltyre  a  discharge  of  the  suit  and  all  the  costs 
and  damages  therein.     Mclntyre  did  not  inform  Judd  of  the 
existence  of  the  report  and  he  was  ignorant  thereof  at  the 
lime,  and  Mclntyre  was  not  asked  whether  any  was  made. 

The  court  rendered  judgment  far  the  defendants  and  the 
plaintiff  excepted  to  the  judgment. 

Heaion  tf  Reed,  for  plaintiff. 

The  bill  of  exceptions  shows  that  the  defendant,  Mclntyre, 
with  whom  the  settlement  was  made,  kneWy  and  Judd,  the 
plaintiff,  did  not  know,  that  thb  report  of  the  auditor  had 
been  made,  and  was  in  (he  plaintiff's  favor,  and  Mclntyre  by 
withholding  this  fact,  obtained  a  discharge  in  full  of  the  suit 
paying  fioihing. 

This  concealment  and  suppression  was  a  fraud  upon  the 
plaintiff  and  makes  the  discbarge  void. 

I.  A  fake  affirmaiicm  by  Mclntyre  in  reference  to  the  ex- 
istence of  the  report  would  have  avoided  the  settlement. 
This  is  well  settled.  1  Story's  Corom.  Eq.  201,  S02.  Paeley 
V.  FreenMHy  3  T.  R.  51.  Pr^nUee  v.  Rues,  4  Shep.  R.  30. 
Codiran  et  uL  v.  CummingSy  4  Dall.  R,  250.  Rtcharde 
et  al.  V.  Hunt,  6  Vt.  R.  253.  Reynolds  ^  fVires  v.  Frend^ 
St  «{.,  8  Vt.  R.  85.  10.  Chipman,  49.  Comyn  on  Con- 
tracts, 58. 

II.  This  is  a  case  where  the  silence  of  the  party  imports 
as  much  as  a  direct  affirmation  and  is  equivalent  to  it.  There 
was  a  smppresskm  of  the  truth,  Judd  had  a  right  to  sup- 
pose that  if  Mclntyre  knew  that  the  auditor  had  nu|de  his 
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Wasbiii«to«,  report,  he  would  inform  him  of  the  fact;  and,  in  Judd's  ignor- 

il^2.'      ^"^  ^^  '^  there  were  do  laches  on  bis  part,  that  will  relieve 

7TT       Mclntyre  from  the  consequences  of  his  actual  and  fraudu- 

V.         lent  surprise. 

^^^ntyre.  ^'      T^^^^  suppression  of  a  material   fact  avoids   the  release* 

HaU  V.  Gray,  1   Stark.  R.  434 ;  (2  Eng.  C.  L.   R.  459.) 

MUnes  v.  Duncan,  6  Barn.  &  Cress.  671  ;  (13  Eng.  C.  L. 

R.  293.)     Martin  v.  Morgan,  1  Brod.  &  Bing.  289 ;  (5 

Eng.  C.  L.  R.  87.)     Smith  v.  Richards,  13  Peters'  R.  36« 

1  Story's  Comm.  Eq.  201,  202.  Ck>m;n  on  Con.  58.  Chit- 

ty  on  Con.  529.    Etting  v.  Bank  UnUed  States,  1 1  Wheat. 

R.  59 ;  Cited,  1  Story's  Comm.  Eq.  222.    Pidcock  et  al.  v. 

Bishopj  3  Barn.  &  Cress.  605,  (10  Eng.  C.  L.  R.  197.) 

0.  JEZ.  Smith,  for  defendants. 

1.  It  does  not  appear  that  Mclntyre  knew  that  the  plain- 
tiff was  ignorant  of  the  fact  that  a  report  had  been  made  in 
his  favor.  But  it  does  expressly  appear  no  inquiry  was  made 
of  Mclntyre  about  the  report. 

2.  It  does  not  appear  that  the  receipt  given  by  Judd  was 
without  consideration,  or  that  it  was  inadequate,  nor  that 
Judd  has  ever  offered  to  give  up  the  receipt  given  him,  or  in 
any  way  to  vacate  that  part  of  the  settlement. 

To  vacate  the  contract  of  settlement  the  plaintiff  should 
have  shown  an  intentional  concealment  by  Mclntyre  of  a 
material  fact  in  relation  to  which  Judd  had  not  equal  access 
to  the  means  of  information.     2  Kent's  Com.  377-380. 

The  opinion  of  the  court  was  delivered  by 
RoTCB,  J. — ^The  only  question  which  the  c^nsel  have  dis- 
cussed in  this  case  relates  to  the  validity  of  the  settlement, 
which  took  place  between  the  plaintiff  and  the  defendant, 
Mclntyre,  at  the  date  of  the  plaintiffs  receipt  in  full.  I  shall 
therefore  only  inquire  whether  that  settlement  ought  legally 
to  conclude  the  plaintiff. 

That  kind  of  fraud  in  dealing,  by  which  one  party  to  a 
contract  is  enabled  to  circumvent  and  cheat  the  other,  usual- 
ly consists  in  the  assertion  of  falsehood,  or  the  suppression 
of  truth.  But  as  Mclntyre  said  nothing  in  the  course  of  the 
settlement,  respecting  the  auditor's  decision,  the  case  must 
turn  upon  the  fact  that  be  omitted  to  disclose  his  knowledge 
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upon  that  subject.     The  moral  law  most  certainly  imposes  Washifotok 
the  obligation  of  a  mutual  and  frank  communication  between       i842. ' 
parties  when  contracting  with  each  other.     By  that  code       jn^d 
neither  party  is  at  liberty  to  withhold   any  material  fact,  of         ^- 
which  he  supposes  the  other  to  be  ignorant.     But  the  com-      Intjre. 
mon  law,  as  practically  expounded    and  enforced,  does  not 
always  enjoin  so  high  a  rule  of  moral  duty,  except  in  cases 
where  some  relation  of  special  trust  or  confidence   subsists 
between  the  parties.     In  this  respect  it  not  only  falls  below 
the  perfect  standard  of  Christianity,  but  sometimes  fails  to 
exemplify  the  utmost  morality  of  the   civil  law.     It  gen- 
erally  supposes   that  each   party  will  exert  that  attention 
to  the  matter  and  terms  of  the  contract,  and  use  that  dili- 
gence in  seeking  information  on  the  subject,  which  a  natural 
regard  to  his  own  interest  might  be  expected  to  induce. 
And  by  prohibiting  whatever  would  ordinarily  cause  decep-  . 
tion  and  injury  under  such  circumstances,   it  professes,  as 
Chancellor  Kent  remarks,  to  '  reconcile  the  claims  of  con- 
venience with  the  duties  of  good  faith.'     I  shall  not  under- 
take to  review  the  numerous  authorities  which   tend  to  illus- 
trate these  positions,  but  merely  observe,  with  the  same 
eminent  jurist,  in  his  note  to  2  Kent's  Com.   482,  that  upon 
the  duty  of  mutual  disclosure  they  appear  to  result  in  the 
following  proposition ; — '  that  the  party  in  possession  of  the 
<  facts  must  be  under  some  special  obligation,  by  confidence 
'  reposed,  or  otherwise,  to  communicate  them  truly  and  fair- 
^  ly.'     Now  there  is  no  reason  to  suppose  any  such  peculiar 
obligation  between  these  litigant  parties,  nor  did  Mclntyre 
avail  himself  of  bis  information  to  draw  the  plaintiff  into  the 
settlement.     It  was  sought  and  proposed   by  the  plaintiff 
himself.     And  it  seems  that  he  withheld  his  own  suspicions 
as  to  the  result  of  the  audit,  with  a  view,  no  doubt,   to  suc- 
ceed the  better  in  negotiating  for  a  compromise.     The  settle- 
ment was  probably  the  result  of  a  studious  silence  on  both 
sides  in  reference  to  the  audit,  each  party  intending  to  profit 
by  his  silence.     And,  although  the  plaintiff  acted  in  ignor- 
ance of  a  fact  which   was  doubtless  of  some  importance, 
yet,  as  he  took  his  own  time  for  proposing  the  settlement, 
it  was  an  ignorance  which  can  hardly  be  excused  ;  nor  do 
we  perceive  that  the  defendant,  Mclntyre,  without  solicita- 
tion or  inquiry,  was  legally  bound  to  dispel  it. 

Judgment  afikmed. 


414  CASES  IN  THE  SUPREME  COURT 


CALEDONIA    COUNTY. 


Mabch  Tebm,  1843. 


Prksewt,  Hon.  CHARLES  K.  WILLIAMS,  Chief  Justice. 
"     STEPHEN  ROYCE,         > 
"      JACOB  COLLAMER,     >  Assistant  JustUes, 
"      MILO  L.  BENNETT.      S 


Town  or  Kirbt  v.  Town  of  Waterpord. 

A  new  trial  may  be  granted  in  a  pauper  oaae  where  the  testimony  it  newly 
diaoovered  and  not  cumulative,  and  will  change  the  verdict,  and  the  par- 
ties have  not  been  negligent.  Cumulative  testimony  is  where  the  newly 
discovered  testimony  is  to  the  same  fact  litigated  at  the  former  trial,  but 
•a  not  cumulative  when  it  is  to  a  dii&rent  fact. 

This  action  came  into  this  court  by  an  appeal  taken  bj 
the  town  of  Waterford  from  an  order  of  removal  of  one  Mary 
Olive  Goodhue,  made  by  two  justices  of  the  peace,  removing 
said  Mary  O.  Goodhue  as  a  pauper  from  the  town  of  Ktrby 
to  the  town  of  Waterford.  Plea,  that  the  pauper  was  unduly 
removed,  because  the  town  of  Waterford  was  not  the  place 
of  the  pauper's  legal  settlement,,  and  issue  to  the  jury. 

It  was  admitted,  on  trial,  that  the  pauper  was  the  legitimate 
daughter  of  one  Ephraim  T.  Goodhue,  and  that  she  took  a 
derivative  settlement  from  her  father. 

The  appellees  claimed  that  said  £.  T.  Goodhue  had  his 
last  legal  settlement  in  Waterford,  by  vinue  of  the  act  passed 
November  6, 1801,  entitled  ^an  act  in  addition  to,  and  defin- 
'  ing  what  shall  be  deemed  a  legal  settlement,  and  for  the  sop- 
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'  port  of  the  poor/  &c.,  and  that  he  had  resided  in  Waterford  Cileooria, 
one  year,  while  said  act  was  in  force,  without  having  b^en       ia42.' 
warned  out  of  said  town  ;  and  to  support  the  issue  on  the       «. . 
part  of  the  appellees,  they  gave  in  evidence  that  said  £.  T.  «. 

Goodhue,  on  the  28th  day  of  August,  1804,  bought  and  had  ^^^^<'^' 
conveyed  to  him,  by  a  well  executed  deed  from  one  Samuel 
Goodhue,  one  hundred  acres  o(  land  in  said  Waterford. 
Also  that  said  E.  T.  Goodhue  owned  fifty  acres  of  land  in 
said  Waterford,  deeded  to  him  by  John  Armington  and  Abel 
Willey,  dated  the  5th  day  of  September,  1808,  and  that  on 
the  Ist  day  of  October,  1810,  he  sold  both  pieces  of  said  land 
to  John  and  Elias  Cheney  ;  that  while  he  owned  said  land  he 
cleared  about  seventeen  acres,  and  built  a  barn  on  the  same, 
and  raised  several  crops  of  grain  on  said  land,  and  cut  some 
hay  on  the  same ;  that  in  the  year  1808  said  Goodhue's  poll 
and  three  acres  of  land  were  set  in  the  grand  list  of  Water- 
ford, and  in  the  year  1809  his  poll  and  five  acres  of  land 
were  set  in  the  grand  list  of  Waterford  ;  and  that  a  two  year 
old  colt  was  set  in  the  said  grand  Kst  to  said  Good- 
hue in  the  year  1814,  and  a  horse  was  set  m  the  said  grand 
list  to  said  Goodhue  in  the  year  1815. 

The  appellees  gave  evidence  tending  to  prove  that  said 
Goodhue,  while  he  owned  said  land,  resided  in  said  town  of 
Waterford  one  year ;  that  while  he  was  in  WatcTrford  he 
worked  on  said  land  at  times,  at  other  times  he  would  go  into 
other  towns  and  do  some  work ;  that  at  other  times  he  would 
go  to  Groton,  N.  H.,  and  stay  with  his  friends  a  short  time, 
always  returning  to  his  land  in  Waterford  until  he  sold  it ; 
that  while  he  resided  in  Waterford  he  had  no  steady  home, 
but  went  about,  from  house  to  house,  among  his  neighbors, 
staying  as  long  as  they  would  keep  him  ;  that  at  other  times 
be  lived  in  an  old  shanty  or  hut,  and  that  he  never  was  in 
Waterford  over  ten  months  at  one  time;  the  other  two  months 
he  viras  travelling  about  as  aforesaid. 

The  appellees  also  introduced  testimony  tending  to  prove 
that  said  Goodhue,  during  the  time  aforesaid,  had  a  chest,  or 
trunk,  that  he  kept  at  Waterford,  in  which  he  kept  his  notes 
and  papers,  and  said  trunk  was  at  the  dwelling  house  of  one 
Stoddard,  in  Waterford,  four  or  five  years,  and  that  he  left 
bis  bed  and  bedding  at  the  house  of  one  Morgan,  in  Water- 
ford. when  he  was  at  Groton,  N.  H.    During  all  the  afore- 
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Caledoria,  said  time  said  Goodhue  was  a  single  roan,  having  no  family. 
1842.'  '^^^  appellees  requested  the  court  to  charge  the  jury  that 

^T^  if  said  Goodhue  resided  in  Waterford  one  year  during  the 
v.^  ^  time  aforesaid,  at  any  one  time,  without  having  been  warned 
out  of  said  town,  the  appellees  were  entitled  to  a  verdict,  and 
that  to  find  this  residence  it  was  not  necessary  that  said 
Goodhue  should  have  remained  all  the  time  in  Waterford  for 
one  whole  year,  but  that  if  he  made  Waterford  his  home 
while  he  owned  said  land,  at  any  time  during  one  year,  and 
during  said  year  he  at  times  worked  or  visited  in  other  towns, 
intending  to  return  to  his  farm  in  Waterford,  and  did  so  re- 
turn, and  that  when  absent  he  left  his  property  and  effects  in 
said  Waterford,  the  verdict  should  be  for  the  appellees. 

The  testimony  introduced  on  the  part  of  the  appellants 
tended  to  show  that  the  pauper's  father,  during  all  the 
time  of  his  being  occasionally  in  the  town  of  Waterford  as 
aforesaid,  had  every  year  returned  to  his  friends  in  Groton, 
N.  H.,  to  spend  the  winters  ;  that  he  called  that  his  home 
during  that  time ;  that  wool  and  grain  which  he  raised  in 
Waterford  he  carried  to  Groton,  N.  H.,  and  that  he  had  no 
place  of  residence  or  home  in  Waterford  for  any  longer  time 
than  he  actually  remained  there,  and  that  some  years  he 
came  to  Waterford,  and  spent  only  a  few  months,  and  in 
other  years  more  time,  always  in  the  spring  or  fall,  for  the 
purpose  of  overseeing  the  cultivation  of  his  land  ;  that  he  was, 
at  all  times,  a  tramping,  transient  person,  having  no  home  or 
fixed  habitation  ;  that  when  he  left  Waterford  it  was  alto- 
gether uncertain  when  or  to  what  point  he  would  return,  or 
that  he  would  return  at  all,  except  to  take  care  of  his  land 
and  other  little  property. 

The  court  charged  the  jury  that  if  the  pauper's  father  had 
his  residence  in  the  town  of  Waterford  for  the  space  of  one 
whole  year  at  one  time,  between  the  years  1801  and  1817, 
this  would  fix  his  settlement  in  that  town,  which  would  be 
the  settlement  of  the  daughter  till  she  acquired  one  in  her 
own  right.  For  the  purpose  of  this  residence  it  was  not  ne- 
cessary that  the  father  should  have  spent  the  entire  year  in 
Waterford  ;  if  that  was  his  home,  the  place  of  his  abode,  the 
centre  of  his  operations,  it  was  sufilicient,  although  he  might 
have  left  there  to  visit  his  friends,  or  for  any  other  temporary 
purpose,  and  been  absent  any  length  of  time.     But  if  the 
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lather's  home  during  this  time  was  id  Groton.  N*  H.,  and  Calxdomia, 
that  was  the  place  of  his  abode  and  the  centre  of  all  his  ope-       1842/ 
rations  and  accumulations,  and  he  came  to  Waterford  only       TTT 
to  carry  on  his  land  for  the  season,  and  if,  when  he  left,  he   _  v. 
left  no  place  of  abode  where  an  officer,  serving  process,  could 
leave  a  copy,  and  had  no  fixed  intention  of  returning  to  any 
f)articular  spot,  he  could  not  be  said  to  have  any  residence 
in  the  town  of  Waterford  for  the  purpose  of  gaining  a  settle- 
ment, beyond  the  time  of  his  actual  commorancy  at  most, 
which  was  admitted  to  be  less  than  one  year  at  one  time* 

To  which  refusal  to  charge,  and  to  the  charge  as  given, 
the  appellees  excepted  after  verdict  and  judgnoent  for  appel- 
lants. 

There  was,  also,  a  petition  for  a  new  trial  in  thb  case,  ad- 
dressed to  this  court,  on  the  ground  of  new-discovered  evi- 
dence by  which  the  appellees  could  prove  that  said  £.  T. 
Goodhue,  the  father  of  the  pauper,  bad  gained  a  settlement 
in  said  Waterford  under  the  act  of  1797.  The  facts  stated 
in  the  petition  were  fully  supported  by  affidavits. 

D.  Hibbardy  Jr.y  and  W.  Upham^  for  plaintiffs. 

1.  As  to  the  charge.  The  jury  were  charged  that  if 
Ephraim  T.  Goodhue,  the  father  of  the  pauper,  *  when  he 
'  left  Waterford,  left  no  place  of  abode  where  an  officer, 
'  serving  process,  could  leave  a  copy,  and  had  no  fixed  inten- 
^  tion  of  returning  to  any  particular  spot,  be  could  not  be  said 
'  to  iNive  any  residence  in  the  town  of  Waterford  for  the  pur*- 
*  pose  of  gaining  a  settlement,  beyond  the  time  of  his  actual 
'  commorancy.'  This  part  of  the  charge,  we  humbly  con- 
ceive, was  erroneous. 

The  judge,  when  he  instructed  the  jury  that  E.  T.  Good- 
hue could  not  have  gained  a  settlement  in  Waterford,  unless 
he  had  some  place  of  abode  there  where  an  officer,  desirous  of 
serving  process  upon  him,  could  have  left  a  copy,  should  have 
informed  them  what  in  law  would  have  constituted  such  place 
of  abode.  The  jury  may  have  thought,  and  probably  did, 
that  if  E.  T.  Goodhue  left  Waterford  for  a  visit  to  his  friends 
in  New  Hampshire,  intending  to  return  in  a  few  weeks,  and 
made  no  contract  when  he  left  for  a  boarding  place  on  his 
return,  he  had  no  place  of  abode  in  Waterford,  where  an 
officer,  desirous  of  serving  a  process  upon  him,  could  have 
Vol.  XIV.  w.  r.  iv.  53  . 
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Calsdovu,  kft  a  copy  of  it !  If  the  jury  came  to  tuch  a  condusion  they 
1842.'      most  unquestionably  mistook  the  law. 
37^  The  place  for  an  oflker  to  ba?e  left  the  copy  of  his  pro- 

cess was  where  Goodhue  last  resided  befofe  be  left  town,  and 
if  he  resided  in  no  particular  family,  at  the  place  where  he 
kept  his  ehest  and  papers,  or  bed  and  bedding. 

But  again  ;  the  chaige  was  erroneous  in  this,  to  wit,  the 
judge  instructed  the  jury  that  £.  T.  Goodhue  could  not  have 
gained  a  settlement  in  Waterford  by  his  residence  there  un- 
less, when  he  left  to  go  to  his  friends  in  New  Hampshire,  he 
had  a  fixed  intention  of  returning  to  some  particular  '  spot ' 
in  Waterford !  We  think  if  he  went  to  visit  his  friends  in 
New  Hampshire,  with  an  intention  of  returnihg  in  a  few 
weeks  to  his  property  in  Waterford,  his  residence  continued 
there,  although  he  had  no  fixed  intention  of  returning  to  any 
particular  '  spot'  or  family.  It  was  sufficient  if  he  intended 
to  return,  and  did  return. 

2.  As  to  the  refusal  to  charge.  It  is  well  settled,  we  take 
it,  that  it  is  error  for  the  county  court  to  refuse  to  charge  the 
jury  on  a  material  point,  when  requested  so  to  do.  Brigga 
V.  Georgia,  12  Vt.  R.  60.  Crun^ton  v.  T%e  Inhabiianis 
of  Solon,  2  Fairfield's  R.  335. 

The  plaintifis,  in  the  court  below,  introduced  testimcmy 
tending  to  show  that  E.  T.  Goodhue,  during  the  time  he  re- 
sided in  Waterford,  had  a  chest  or  trunk  in  which  he  kept 
his  notes  and  papers,  and  that  he  kept  it  at  one  Stoddard's, 
in  Waterford,  for  the  term  of  four  or  five  years ;  and  also 
that  he  bad  a  bed  and  bedding  which  he  kept  at  one  Mor- 
gan's, in  Waterford. 

The  county  court  was  requested  to  charge  the  jury  that 
this  evidence,  in  connection  with  the  other  testimony  in  the 
case,  was  important  to  give  character  to  Goodhue's  residence 
in  Waterford,  and  show  that  he  considered  it  his  home ;  but 
the  request  was  disregarded,  and  not  a  word  was  said  upon 
the  subject  to  the  jury.  Newbwry  v.  Topahamy  7  Vt  R.  407. 
Boardman  v.  Bickfdrd,  2  Aiken's  R.  345. 

In  Oordon  v.  Tabor y  5  Vt.  R.  1 03,  a  new  trial  was  grant- 
ed, on  a  bill  of  exceptions,  because  the  court  instructed  the 
jury  upon  two  matters  only,  when  there  were  several  others 
proper  for  their  consideration,  that  should  have  been  coupled 
with  them. 
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3.  As  to  the  petition  for  a  new  trial.  The  ground  of  this  ^^^''^'^* 
petition  is  newly  discovered  evidence ;  and  we  are  well  aware  1843/ 
that  new  trials  are  seldom  granted,  in  this  court,  for  that  xirby 
cause.  The  principal  reason  probably  is  that  most  of  our  ^  J* 
cases  are  open  to  review,  and  all  the  evidence  that  can  fairly 
be  brought  to  bear  upon  a  case  is  looked  up  and  produced  at 
the  final  trial.  There  is,  however,  another  reason  which  un- 
doubtedly has  considerable  influence  with  the  court  upon  ap- 
plications of  this  kind,  and  that  is  the  cumulaHve  character 
of  the  newly  discovered  evidence.  The  difllculties  that  gen- 
erally attend,  and  so  frequently  defeat,  applications  of  this 
character,  will  not  be  found  to  embarrass  this.  Our  case  was 
not  open  to  review.  The  verdict  we  seek  to  set  aside  was 
given  upon  the  first  and  only  trial  that  could  be  had  in  the 
case.  And  again,  our  newly  discovered  evidence  is  not  of  a 
curmdatwe  character.  It  is  upon  a  point  not  litigated  at  the 
former  trial.  The  plaintifls,  at  the  former  trial,  attempted  to 
fix  the  settlement  of  the  pauper  iii  Waterford,  by  showing 
that  her  father,  E.  T.  Goodhue,  had  gained  a  settlement 
there  under  the  act  of  1801,  by  one  year's  residence,  without 
having  been  warned  out  of  the  town.  The  newly  discovered 
evidence,  if  believed,  shows,  beyond  all  controversy,  that  E. 
T.  Goodhue  gained  a  settlement  in  Waterford  under  the  act 
of  1797,  by  one  year's  residence.  4  Wendell,  579.  10  do. 
285.  The  petitioners  cannot  be  charged  with  negligence  in 
not  looking  up  and  producing  this  evidence  at  the  former 
trial. 

The  plaintiflTs  were  obliged  to  rely  upon  the  old  people  of 
Waterford  for  evidence  to  sustain  their  case,  and  all  that 
could  be  found,  having  a  tendency  to  support  the  issue  on 
their  part,  they  produced.  It  was  not  expected  by  the  plain- 
tifls that  persons,  situated  as  the  inhabitants  of  Waterford 
were,  would  volunteer  to  say  much  against  the  interest  of 
their  town,  and  they  were  not  disappointed  in  their  expecta- 
tions. 

The  discovery  of  new  and  material  evidence  which  could 
not,  in  the  exercise  of  reasonable  diligence,  have  been  dis- 
covered and  produced  at  the  former  trial,  has  always  been 
considered  a  good  cause  for  granting  a  new  trial. 

The  principles  which  govern  applications  of  this  kind  may 
be  summed  up  in  a  few  words.     The  person  who/asks  for  a 
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Calidonia,  new  trial,  for  the  cause  set  forth  in  this  petition,  must  satiBfjr 

1842.'      ^he  court,  1.  That  the  evidence  has  come  to  bia  knowledge 

^j ,         since  the  trial.    3.  That  it  was  not  owing  to  the  want  of  due 

«•         diligence  that  it  did  not  come  sooner ;  and  3d.  That  it  would 

probably  produce  a  difierent  verdict,  if  a  new  trial  were 

granted.     Myews  v.  BrawneUy  S  Aikens'  R.  407.    Graham. 

on  New  Trials^  chap.  2LIII.,  commencing  on  page  462,  and 

cases  there  cited* 


C.  Davis  and  J.  D.  Stoddard^  for  defendants; 

It  is  difficult  to  perceive  what  ground  of  complaint  the 
appellees  have  in  the  present  case,  unless  it  be  that  the  jury 
rendered  a  wrong  verdict  upon  the  testimony  submitted  to 
them.  No  question  is  made  upon  the  admission  or  rejebtion 
of  testimony.  The  charge  of  the  court  is  open  to  comment, 
4)ut  we  are  at  a  loss  to  understand  what  particular  part  of  it 
is  liable  to  just  exception*  There  seems  to  have  been  no 
controversy  or  room  for  controver&y  as  to  the  law  of  the  case. 
The  pauper  had,  by  derivation^  the  settlement  of  the  father, 
Ephraim  T.  Goodhue.  Whether  his  legal  settlement  was  or 
was  not  in  Waterford,  constituted  the  sole  question.  The 
main  features  of  the  evidence,  adduced  on  both  sides,  are 
exhibited  in  the  bill  of  exceptions.  Enough  appears  to  show 
that  the  fad  of  settlement,  to  be  gathered  from  a  great  vari- 
ety of  circumstances  bearing  upon  the  movements  and  inten- 
tions of  the  father,  was  one  of  no  easy  solution.  It  was, 
however,  determined  by  the  jury  in  a  way  satisfactory  to 
their  own  consciences,  and,  unless  they  were  misled  on  some 
material  point  by  the  instructions  given  as  to  the  law,  or, 
unless  the  county  court  withheld  certain  instructions  called 
for  on  the  other  side  which  ought  to  have  been  given,  that 
decision  is  conclusive. 

The  charge  requested  by  the  appellants,  so  far  as  it  brought 
into  view  any  points  of  law,  involved  in  the  case,  was  in  fact 
given.  Newbury  v.  Topsham^  7  Vt.  R.  407.  Middletown 
V.  PouUney,  2  Vt.  R.  437.  Burlington  v.  Calais,  1  Vt.  R. 
385.  Boardman  v.  Bickford,  2  Aik.  R.  345.  RoyaUon  v. 
Bethel,  10  Vt.  R.  22.    Monktan  v.  Panton,  12  Vt.  R.  250. 

The  appelles  ought  not  to  prevail  in  their  application  for 
a  new  trial : — 
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1.  Because  the  evidence  alledged  to  have  been  discoTered  Calboobia, 
18  cumulative,  and  1842. 

2.  Because  there  was  a  want  of  due  diligence  in  not      j^T^I 
having  sooner  discovered  it  «. 

Waterford. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — ^In  this  case  there  are  exceptions  to  the 
proceedings  of  the  coun(y  court,  and  also  a  petition  for  a 
new  trial,  on  the  ground  of  newly  discovered  evidence.  It 
appears  that,  on  application  of  the  overseers  of  the  poor  of 
the  town  of  Kirby,  an  order  was  made  removing  one  Mary 
O.  Goodhue  to  the  town  of  Waterford,  and  the  inquiry  was 
as  to  the  settlement  of  her  father,  Ephraim  T.  Goodhue,  who, 
it  appeared,  had  resided  theretofore  in  Waterford.  On  the 
trial,  it  was  attempted,  on  the  part  of  the  town  of  Kirby  to 
prove  that,  between  November,  ISOl,  and  November,  1817, 
Ephraim  T.  Goodhue  had  resided  in  the  town  of  Waterford 
more  than  one  year,  and  was  not  warned  out,  and  thereby 
gained  a  settlement  under  the  act  in  relation  to  settlements, 
passed  in  1801.  It  appears  that,  although  it  was  proved 
that  he  owned  land  in  Waterford,  and  resided  there  a  portion 
of  every  year  for  a  long  period  previous  to  the  year  1814  or 
1815,  yet  the  jury,  under  the  charge  of  the  court,  did  not 
find,  from  the  testimony  introduced,  a  continuous  residence 
for  any  one  period  of  a  whole  year.  The  petitioners  now 
set  forth,  that  they  have  discovered  evidence,  which  proves 
that  he  had  acquired  a  settlement  in  Waterford  under  the  apt 
passed  in  1797,  which  provided  that  every  person  who 
should  purchase  a  freehold  estate  of  the  value  of  one  hundred 
dollars,  &c.,  and  shall  have  occupied  and  improved  it  for 
one  whole  year,  and  also  every  healthy  able  bodied  person, 
coming  and  residing  in  this  state,  and  being  of  peace- 
able behavior,  shall  be  settled  in  the  town,  where  he  shall 
have  first  resided  for  the  space  of  one  whole  year.  The 
aflldavits  show  that  this  testimony  is  new-discovered,  and 
also,  unless  contradicted,  show  a  settlement  under  that  act ; 
and,  unless  the  application  is  liable  to  some  of  the  objections 
urged  against  it,  entitles  the  party  to  the  new  trial  prayed 
for. 

In  the  first  place,  there  does  not  appear  to  be  any  want  of 
diligence  in  not  procuring  this  testimony  previous  to  the  for- 
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Calbdopia,  mer  trial.    Goodhue  had  never  resided  id  Kiibr.  and  his 

March 

1842.'      deposition,  which  was  used  on  the  trial,  as  well  as  the  other 


^j^.  testimony,  did  not  give  any  indications  of  his  residence  pre- 
V.  vious  to  1801 ,  and  was  not  calculated  to  induce  any  inquiry 
as  to  any  residence  anterior  to  that  period.  The  overseers 
of  the  poor  could  not,  therefore,  be  negligent  in  not  attempt- 
ing to  prove  a  fact  of  which  they  had  no  knowledge,  and 
which  they  had  no  reason  to  believe  or  infer  either  from  the 
examination  of  the  pauper  herself,  her  father,  or  any  of  the 
other  witnesses. 

In  the  second  place,  the  testimony  is  not  cumulatiTe. 
Cumulative  testimony  is  to  the  same  fact  litigated  at  a  former 
trial,  and  upon  which  testimony  was  then  given.  The  dis- 
covery of  such  testimony  should  never  be  the  ground  of 
granting  a  new  trial,  unless  in  some  extraordinary  cases, 
which  are  of  a  character  so  peculiar  as  to  form  an  exception 
to  the  general  rule.  The  facts  litigated  and  in  evidence  at 
the  former  trial  were  in  relation  to  a  residence  after  1801, 
and  a  settlement  acquired  under  the  act  passed  that  year. 
The  newly  discovered  evidence  relates  to  a  residence  before 
that  period,  and  a  settlement  acquired  under  the  previous 
statute. 

In  the  third  place,  the  testimony,  particularly  the  affida- 
vits of  two  witnesses,  is  of  so  decisive  a  character  as  to 
show  a  settlement  under  the  act  of  1797,  which  must  change 
the  verdict  unless  the  facts  are  controverted,  and,  of  course, 
the  application  is  not  liable  to  the  objection  that  the  issue 
will  yet  be  left  doubtful. 

It  is,  however,  objected  that,  inasmuch  as  there  is  no  equity 
between  towns  in  relation  to  the  settlement  of  paupers,  no 
new  trial  should  be  granted  in  such  cases.  And  it  may  be 
true  that  the  courts  would  not  interfere  on  light  grounds 
to  disturb  a  verdict,  and  that,  in  the  exercise  of  their 
discretion,  they  might  not  interfere  as  they  would  in  cases 
where  the  life,  liberty  or  property  of  an  individual  was 
concerned.  But  inasmuch  as  there  is  no  such  equity  be- 
tween towns,  they  must  be  entitled  to  the  benefit  of  the  law, 
and  the  right  between  them  is  that  the  town  where  the  law 
fixes  the  settlement  should  bear  the  burden  of  supporting  the 
pauper.  And  if  this  cannot  be  settled  by  one  trial,  it  must 
be  settled  by  another,  where  the  principles  applicable  thereto 
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wamiit  the  granting  a  new  trial.     If  this  pauper  is  settled  CALiDoinA, 
in  Waterford,  the  Jaw  requires  that  it  should  be  so  adjudged       2^/ 


by  the  judicial  tribunals,  and  no  principle  requires  us  to  say     rp^^^  ^^ 
that  a  Terdicty  obtained  in  aay  wajfy  shall  establish  such  set-     Lyndoii 

a. 

tiement,  when  it  is  clear  and  apparent  such  verdict  ought  Belden«(«2. 
not  to  be  retained  by  the  party  obtaining  it,  whether  through 
accident,  mistake,  or  fraud. 

It  is  not  necessary  for  us  to  pass  on  the  exceptions,  further 
than  to  say  that  when  the  law  is  correctly  stated  to  the  jury, 
as  it  was  in  this  case,  any  remarks  of  the  court,  by  way  of 
illustration,  do  not  furnish  a  ground  to  set  aside  the  verdict 
unless  they  are  obviously  calculated  to  mislead. 

The  residence  of  a  pauper,  who  is  a  single  man,  is  at  the 
place  where  he  makes  his  home,  and  this  is  usually  the 
place  where  he  keeps  a  chest,  if  he  has  one,  or  his  tods,  and 
if  he  has  land  on  which  he  works,  intending  to  clear  up  and 
make  a  farm,  works  on  it  in  the  summer,  and,  in  the  winter, 
works  out  at  other  places,  intending  to  return  to  bis  land,  and 
has  a  boarding  place  and  a  place  where  he  keeps  his  clothes, 
tools,  &c.,  such'  must  be  considered  as  his  home,  whether  an 
officer,  having  a  writ  to  serve,  would  find  such  residence  or 
not 

A  new  trial  is  granted,  with  costs  to  abide  the  event. 


Town  or  Lyndon  v.  Hatnes  W  Belden  and  Franklin  W. 
"^  Wright. 

Where  the  oyeraeerf  of  the  poor  of  a  town,  by  contract  with  a  poor  person, 
received  from  him  a  horse,  towards  indemnifying  the  town  in  yielding 
him  a  support,  it  was  kM  the  property  of  the  horse  rested  in  the  town 
end  they  might  sae  for  htm. 

Amd  that  the  panper,  being  in  a  distressed  condition  and  in  need  of  relief, 
had  a  right  so  to  dispose  of  the  horse,  being  of  little  yalue,  and  his 
creditors  could  not  impeach  the  transaction,  as  without  consideration. 

It  was  also  held  that  there  having  been  a  general  and  substantial  change 
in  the  possession  of  the  property,  the  sale  was  not  rendered  fraudulent 
jMT  #«,  though  the  overseers  had  permitted  the  pauper  to  ride  the  hone  a 
•hort  distance  in  two  or  three  instances,  and  though,  on  one  of  these  oc- 
casions, the  property  was  attached. 

Trespass  for  a  colt.     Plea,  not  guilty  and  trial  by  jury. 
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Calxdohia.      On  the  trial  in  th«  county  court,  the  plaintifis  introduced 
i&42.\    testimony  tending  to  prove  that  the  overseers  of  the  poor  of 


Town  of    ^^^  ^^^"  ^'  Lyndon,  in  the  fall  or  winter  of  the  year  1839- 
Ljncion.     40.  were  notified  by  the  overseers  of  the  poor  of  the  town  of 
Belden  et  al,  I^^rke  that  one  Josiah  Jones  had  become  chargeable  to  that 
town,  and  that  his  legal  settlement  was  in  the  town  of  Lyn- 
don ;  that  the  overseers  of  Lyndon  examined  into  the  case, 
and  assumed  the  burden  of  supporting  the  pauper ;  that  he 
remained  at  Burke  until  April,  1840,  when  the  overseers  of 
Lyndon  removed  him  and  his  effects  to  the  poor-house  in 
Lyndon  ;   that  the  mare,  which  foaled  the  colt  in  question, 
was,  at  the  time  when  the  overseers  of  Lyndon  assumed  the 
maintenance  of  said  Jones,  his  property,  but  not  considered 
of  much  value ;  that  this  mare,  with  other  property,  the  whole 
worth  only  a  few  dollars,  then  belonged  to  him  ;  that,  at  the 
time  when  the  plaintiffs  assumed  the   maintenance  of  said 
Jones,  he  was  in  a  very  feeble  state  of  health,  so  as  to  be 
incapable   of  conversing  much,   but  of  sound   mind;   that 
he  then   told   the  overseers  of  the   poor  of  Lyndon   that 
he    considered     what  property    he    had   as  belonging  to 
them ;   that  he  made  the  same  remark   to  them  at  the 
time   he  was  removed   to  Lyndon,  and,  at  that  time,  the 
overseers  of  Lyndon  took  this  mare  and  put  her  in  possession 
of  some  One,  whom  they  paid  for  her  keeping  until  grass  grew, 
and  then  put  her  on  the  poor-house  farm  ;  that  she  remained 
there  until  the  time  of  the  attachment  by  the  defendant, 
under  the  exclusive  control  of  the  overseer  of  the  farm,  ex- 
cept that  on  two  or  three  occasions,  while  Jones  remained 
there,  he  suffered  him  to  ride  her  a  short  distance ;  that,  on 
one  of  these  occasions,  he  rode  to  Burke  with  the  mare,  the 
colt  in  question,  which  had  been  foaled  on  the  poor  house 
farm  during  the  season,  following  her,  which  was  on  the  5th 
day  of  October,  1 840,  when  the  defendant,  by  proper  author- 
ity, attached  the  colt  as  the  property  of  said  Jones,  on  a  debt 
due  from   him  before  he  became  chargeable  to  the  town  of 
Lyndon ;  which  was  the  trespass  complained  of. 

The  court  intimated  to  the  counsel  for  the  parties,  that 
they  should  charge  the  jury,  that  if  they  were  satisfied  that 
Jones  understandingly  desired  the  overseers  of  Lyndon  to 
take  this  mare  and  dispose  of  her  as  their  own  property,  and 
let  the  proceeds  go   towards  Reimbursing  them  for  his  sup- 
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port,  and  they  had  expended  her  valae  ttt  that  manner;  and  if  CiLBooffiA, 
they  also  believed  all  the  testimony  on  the  part  of  the  plain-     .  1049/ 


tiff,  they  would  be  entitled  to  recover  the  value  of  the  colt     j^^^  ^f 
Whereupon  the  defendant  9ubmitted  to  a  verdict  for  the     Lyndon 

plaintiff,  with  leave  to  except  to  the  foregoing  charge,  and  the  BeldeD  «<«!. 
defendant  thereupon  excepted, 

!&L  Paddock  and  O.  C.  Cahoon,  for  defendants. 

It  does  not  appear  from  the  exceptions  that  there  was  any 
sale  or  transfer  of  the  ownership  of  the  mare  from  Jones  to 
the  town  of  Lyndon,  or  that  Jones  was  at  any  time  prior  to 
the  attachment  so  divested  of  her  that  he  might  not  ^ave 
reclaimed  or  sold  her  to  another. 

I  find  no  law  authorizing  a  town  to  take  possession  of 
the  property  of  a  pauper  and  appropriate  it  to  the  use  of 
the  town.  A  town  may  doubtless  dispose  of  such  property  by 
the  consent  of  the  pauper,  but  here  was  no  such  disposition. 
A  town  may  authorize  the  purchase  of  property,  but  here  was 
neither  authority  to  purchase,  nor  actual  purchase  of  the  mare. 
It  is  true  that  Jones  said  he  considered  all  his  property  as  be- 
longing to  the  town,  but  did  tliat  declaration  amount  to  a  bar- 
gain and  sale  7  As  between  individuals  it  certainly  would  not, 
and  a  town  can  claim  nothing  more  than  an  individual. 

Will  it  be  said  that  Jones  made  an  appropriation  or  gift 
of  the  mare  to  the  town  ?  We  answer  that  he  could  not  do 
it  as  against  creditors.  It  is  said  that  the  conductor  of  the 
poor  house  farm  paid  for  keeping  the  mare  before  she  was 
taken  to  the  farm.  That  would  not  constitute  a  change  of 
property,  nor  does  it  appear  that  the  town  of  Lyndon  have 
been  at  any  expense  for  the  beast  beyond  the  worth  of  her 
services. 

Should  the  court  consider  that  there  was  a  change  of  prt^ 
perty  and  that  Lyndon  was  invested  with  the  ownership  of 
the  mare,  yet  we  insist  that  the  attachment  will  hold  for  the 
reason  that  the  plaintiffs  suffered  and  permitted  the  mare  to 
go  back  into  the  possession  of  Jones,  for  it  appears  that  when 
he  had  ocassion  to  ride,  he  used  the  mare  as  he  ever  had  doM 
and  that  with  the  knowledge  and  consent  of  the  overseer, 
which  brings  this  case  fully  within  the  doctrine  and  princifdee 
held  by  the  court  in  Mait  v.  McNeU^  1  Aik.  165  ;  Judd  ijf 
BarrU  v.  Langdcn,  5  Vt.  R.  ^5 ;  MorrU  el  al.  v.  Jlyib, 

Vol.  XIV.     w.  r.  iv.  54 
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Caum«m,  6  Vt.  R.  352 ;  Durkee  ▼.  AfaAoney,  1  Aik.  R.  116 ;  ffedts 
'^t^      ▼•  Weed,  2  Aik.  R.  64 ;  Batdtelier  t.  Carter,  2  Vt.  R.  168; 


Town<.f T.  ito5m,  2  Vt.  R.  181. 

Lyndon 

Belden  etml       T.  BoHMty  fiw  pbintiflb. 

From  the  facU  stated  in  the  exoeplions,  the  plaintifis  con- 
tend : 

1 .  Thai  it  was  as  corapet^it  for  Jones  to  dispose  of  his 
property  to  the  overseers  of  the  town  of  Lyndon,  for  his  sep- 
port,  as  to  any  other  person  or  persons. 

2.  That  the  overseers  of  the  poor  of  Lyndon  paid  a  valu- 
able and  foil  consideration  for  the  naare,  and  that  there  was 
a  sufficient  change  of  possession.  The  town  of  Lyndon  had 
the  possession  and  exclusive  eontrol  of  the  raare  for  nearly 
a  year,  except  that  on  two  or  three  occasions,  while  Jones 
was  at  the  poor-house,  he  rode  her  a  short  distance,  which, 
after  the  lapse  of  time^  and  the  notoriety  of  Jones'  situation, 
cannot  render  the  transaction  fraudulent  and  void. 

The  opinion  of  the  court  was  deKvered  by 
Bennett,  J.-— From  the  intimation  of  the  county  court  as 
to  what  their  instructions  would  be  to  the  jory,  and  the  de- 
fendants having  thereupon  submitted  to  a  verdict,,  this  case 
is  to  be  considered  as  if  the  the  jury   had  found  aUf  the 
facts  and  positions  established,  alhided   to  in  the  instruc- 
tions which  the  court  intimated  they  should  give.     That 
there  was  evidence  tending  to  prove  the  positions  taken  by 
the  court,  no  one  can  doubt.    Of  the  sufficiency  and  credi- 
bility of  that  testimony,  if  questioned,  the  jury  should  have 
been  made  the  judges.     It  has  been  said  this  action  cannot 
be  maintained  in  the  name  of  the  town.     But  it  is  the  ap- 
proprikte  duty  of  the  overseers  of  the  poor  to  provide  for 
their  support,  and  save  the  town  harmless  as  far  as  practica- 
ble.    The  consMeration  paid  for  the  mare  nK>ved  from  the 
town  and  the  purchase  of  her  would  inure  to  their  benefit 
and  the  legal  title  vest  in  them.     The  overseers  of  the  poor 
were,  quoad  hoc,  but  agents  of  the  town. 

Jones  being  in  a  distressed  condition  and  in  need  of  relief 
was  justified  in  turning  out  this  pittance  of  property  to  be 
expended  in  his  support.  The  town  paid  a  valuable  con- 
sideration for  it,  and  the  creditors  of  Jones  cannot 
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the   transaction  as  being  without  consideration.     Though  Caudohia, 
Jones  had  his  legal  settlement  in  Lyndon,  yet,  he  had  no        1342' 


legal  claim  against  the  town  for  his  support,  and  it  was  just     ^0^^  ^ 
as  competent  for  the  town  to  take  a  lien  upon  this  pro-     Lyndon 
perty,  a^a  means  of  indemnity,  as  for  any  individual  who  Beiden  010!. 
might  have  yielded  him  a  support 

It  is  claimed  that  there  was  no  sufficient  change  in  the 
possession  to  protect  the  plaintiffs'  claim  to  the  mare  against 
the  creditors  of  Jones.  The  case  finds  that  the  overseers,  at 
the  time,  (that  is,  in  April,  1840,)  took  the  mare  and  put  her 
out  to  keep  and  paid  for  her  keeping  till  grass  time,  and  then 
put  her  on  the  poor-house  farm,  where  she  remained,  as  the 
case  says,  under  the  exclusive  control  of  the  overseer  of  the 
farm  till  the  attachment  of  the  colt,  except  on  two  or  three 
occasions  when  Jones  had  her  to  ride  a  short  distance,  and 
that  on  one  of  these  occasions  he  rode  her  to  Burke,  in  Oc^ 
tober  of  the  same  year,  and  her  colt,  which  had  been  that 
season  foaled  on  the  poor-house  farm,  followed  her,  when  it 
was  attached  as  the  property  of  Jones. 

In  this  particulat,  the  facts  are  much  like  those  in  Fams- 
worth  V.  Shepardy  6  Vt.  R.  522.  In  that  case  the  court 
held  that  such  temporary  lendings  or  hirings  could  not  change 
or  affect  the  character  of  the  possession.  It  would,  indeed, 
be  strict  to  hold  that  a  vendee  could  not  perform  the  ordin- 
ary courtesies  of  civilized  life  towards  the  vendor,  without 
endangering  his  property  by  subjecting  it  to  attachment  and 
execution  for  the  vendor's  debts.  The  general  and  exclu- 
sive possession  of  the  mare  had  been  in  the  town,  with  the 
few  temporary  exceptions  mentioned,  for  about  six  months 
before  the  attachment.  We  have  no  doubt  upon  this  point. 
Besides,  it  might  well  be  inquired,  as  this  foal  was  not  in 
esse  when  the  mare  was  transferred,  whether  that  would  be 
subject  to  those  rules  which  have  been  established  and  ad- 
hered to  in  this  state,  in  regard  to  a  change  of  possession. 
The  judgment  of  the  county  court  is  affirmed. 
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Daniel  McGregor  v.  Calyin  Balch  and  Calyin 

9.  Balch,  Jr. 

B«kh  W  «l. 

A  peraoo  holding  the  office  of  postmaster  if  eligible  to  an  ezeeatiTe  or 
judicial  olliee  in  the  *tate,  bat  cannot  bold  tbem  both  at  the  aane  time. 

If  a  justice  of  the  peaee  ezereiaes  the  ofioe  at  the  same  time  he  holds  the 
office  of  postmaster,  be  will  be  lemoved  on  a  fits  issmmfs,  and  it  seems 
that,  in  a  suit  against  bim  for  acting  as  justice,  be  could  not  justify  under 
his  appointment  as  justice. 

But  such  person  is  a  justice  dtfattOy  and  all  his  acts  as  such,  before  remoT- 
al,  aie  valid  between  third  persons. 

la  a  suit  lo  whieb  he  is  not  a.  partj,  his  i^pointmeat  or  eligibility  cannot  be 
tried  or  determined,  and,  therefore, 

It  is  no  ground  of  a  plea  in  abatement  as  to  the  jurisdiction,  that  the  magis- 
trate, at  the  time  of  issuing  the  writ  and  trying  the  case,  was  a  post- 


This  was  an  action  of  asstm^sitj  commenced  before 
Calvin  Morrilli  a  justice  of  the  peace.  At  the  return  of  the 
writ  the  defendants  pleaded  to  the  jurisdiction  of  the  justice, 
that,  at  the  time  of  signing  the  writ  and  at  the  time  of  trial, 
he  was  a  postmaster  under  the  authority  of  congress^^and, 
as  such,  was  ineligible  to  the  office  of  a  justice  of  the  peace, 
and  unauthorized  to  take  cognizance  of  said  action.  This 
plea  was  overruled  by  the  justice  and  a  judgment  rendered 
for  the  plaintiff.  The  defendants  appealed  to  the  county 
court,  and  there  insisted  upon  the  same  plea,  and  that  court, 
upon  demurrer,  adjudged  the  plea  sufficient,  to  which  the 
plaintiff  excepted. 

jD.  Hibhardj  Jr.^  for  plaintiff. 

The  plaintiff  objects  to  tiie  sufficiency  of  the  defendant's 
plea  on  two  grounds ; 

1.  The  justice,  having  been  appointed  and  commissioned 
to  hold  the  office  of  justice  of  the  peace,  is  an  officer  de 
facto^  since  he  came  to  his  office  by  color  of  tiUe ;  and  it 
is  a  well  settled  principle  of  law  that  the  acts  of  such  persons 
are  valid,  when  they  concern  the  public  or  the  rights  of 
third  persons.    Adams  v.  Jackson^  2  Aik.  145. 

In  Berryman  v.  Wise,  4  T.  R.  366,  Duller,  Justice,  says, 
*  in  the  case  of  all  peace  officers,  justices  of  the  peace,  con- 
^  stables,  &c.,  it  is  sufficient  to  prove  that  they  acted  in  those 
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'  characters,  without  proving  their  appointment.'   3  Starkie's  Calkdoma, 
Ev.  372-3.     Cro$8  v.  Kaye,  6  T.  R.  663.     Pecpfe  v.  Cclr      ^ut" 
Uns,  7  Johns.  R.  549.   King  v.  Verelst,  3  Camp.  433.  Rex    ^^q^^^^ 
V.  Biggy  3  Pr.  Wms.  427.  ». 

The  26th  section  of  the  constitution  of  this  state  is  at  most 
but  directory.  It  does  not  make  such  appointments  void. 
It  is  true  that  the  legislature  is  directed  not  to  make  such 
appointments.  But  ever  since  the  organization  of  the  state 
such  appointments  have  been  made. 

Now  it  cannot  be  endured  for  a  moment  that  the  acts  of 
all  these  officers  are  to  be  adjudged  void.  If  so  who  can  cal- 
culate the  amount  of  mischief  that  will  follow  ?  These 
justices  have  rendered  judgments,  have  taken  the  acknowl- 
edgement of  deeds,  have  sworn  town  officers  and  solemnized 
marriages.  Shall  all  these  proceedings  under  these  appoint- 
ments be  adjudged  void  1  If  so  in  the  case  under  consider- 
ation then  80  of  all  the  others. 

We  further  contend  that  when  the  justice  accepted  the 
office  of  justice  of  the  peace,  he  thereby  vacated  his  office  of 
postmaster.  This  doctrine  is  supported  in  MUward  v. 
Thatchefy  2  T.  R.  81,  where  the  defendant  was  b  jurat  of 
Hastings  and  he  was  elected  to  the  office  of  toum  derk,  and  it 
appeared  that  the  two  offices  were  incompatible;  it  was  held 
that  the  acceptance  of  the  latter  (though  an  inferior  office) 
vacated  the  former. 

This  case  is  similar  to  that  of  a  justice  who  should  join  in 
marriage  persons  without  publication,  or  without  consent  of 
parents  or  guardians.  The  practical  construction,  in  such 
cases,  has  even  been  to  consider  the  marriage  valid. 

2.  The  plaintiff  contends  that  the  fact  whether  the  justice 
held  the  office  of  postmaster  or  not,  cannot  be  tried  in  this 
indirect  manner.  It  should  be  tried  by  information  in  the 
nature  of  a  quo  warranto.  Swift's  Dig.  567.  2  T.  R.  777. 
Bex  V.  Godwin,  Doug.  383. 

In  those  cases  where  the  legislature  has  declared  certain 
things  void,  the  courts  are  governed  by  a  different  rule  from 
that  which  prevails  in  those  cases  where  the  acts  of  the 
legislature  are  only  directory.  Bex  v.  Carter^  Cowp.  220. 
Harrison  v.  EvanSf  do.  535.  Bex  v.  Monday ,  do.  535. 
Foot  V.  Mayor  of  Truro,  1  Str.  625. 

In  none  of  the  foregoing  cases  did  the  court  inquire  into 
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Calsdohia,  the  legality  of  the  appointment  of  the  officers  in  the  mode 
1842. '  attempted  in  this  case.  In  all  these  cases  proceedings  have 
^^Q^  y  been  instituted  to  try  the  right  of  the  persons  to  hold  the 
V*  office,  and  if  found  to  be  ineligible,  or  that  tliey  held  offices  in- 
compatible with  each  other,  the  court  would  vacate  the  office. 
And  in  none  of  the  above  cases  could  the  party  take  advan* 
tage  of  the  appointment  in  a  collateral  action,  but  the  ques- 
tion was  tried  in  a  prosecution  instituted  for  that  purpose. 
People  V.  CoUinSf  7  Johns.  R.  549.  Potter  v.  Luther,  3 
Johns.  431.  Fowler  v.  Bebee,  9  Mass.  R.  222.  Bucknam  v. 
RuggleSy  15  Mass.  R.  180.  Commonwealik  v.  Fowler j  10 
Mass.  R.  291.    Mcln^ry  v.  Turner,  9  Johns.  R.  135. 

In  October,  1801,  Jonathan  Robinson  was  a  member  of 
the  house  of  representatives,  and  was  elected  a  judge  of  the 
supreme  court.  In  1801,  Stephen  Jacob,  a  member  of  the 
council,  was  elected  judge  of  the  supreme  court.  In  October, 
1803,  Theophilus  Herrington  was  a  member  of  the  house  of 
representatives,  and  was  elected  a  judge  of  the  supreme 
court.  In  1825,  Samuel  Prentiss  and  Titus  Hutchinson 
were  both  members  of  the  house  of  representatives  and 
were  elected  judges  of  the  supreme  court.  By  their  accept- 
ing the  offices  of  judges  they  vacated  their  seats  as  members 
of  the  house  of  representatives. 

Officers,  defadOy  good.  Dow  v.  Hinesburgh  2  Aikens, 
24.  Hutchinson  v.  Pratt,  etal.  II  Vt.  R.  420-1.  Tuck- 
er V.  Aikin  et  al.  7  N.  H.  R.  131-4.  Moore  v.  Graves, 
3  N.  H.  R.  413.  Jones  v.  Gibson,  1  N.  H.  R.  266.  Morse 
V.  Colby,  5  N.  H.  R.  222. 

G.  C.  Cahoon,  for  defendants. 

Two  questions  present  themselves  for  consideration; 

i .  Is  the  office  of  postmaster  an  office  of  profit  or  trust 
under  the  authority  of  congress  ? 

2.  Is  the  office  of  a  justice  an  executive  or  a  judiciary 
office? 

As  to  the  first  question.  The  constitution  of  the  United 
States  clothes  congress  with  the  exclusive  authority  to  act  in 
the  premises,  and  in  conformity  therewith  is  enacted  the  act 
to  reduce  into  one  the  several  acts  relative  to  the  postoffice 
department,  and  the  acts  in  addition  thereto.  Postoffice 
Laws,  2,  24,  25,  26,  28,  29.  The  ordinary  mode  of  appoint- 
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log  postmaBtera  is  pointed  out  in  the  first  section  of  the  gen-  Calsdoria, 
eral   law.    Postoffice  Laws,  3.    Here  the  law  confers  on      '^843/ 
the   postmaster  general   the   power  of  establishing  and  ap-    -^  ^^ 
pointing  postmasters  at  all  such  places  as  shall  appear  to  _     9. 
him  expedient  on  the  post  roads  that  are  or*may  be  establish- 
ed by  law. 

It  is  contended  by  the  plaintiff  that  the  appointment  thus 
made  does  not  come  in  purview  of  the  prohibitory  clause  of 
the  constitution  of  Vermont,  <^26,  congress  not  making  the 
appointment  directly,  neither  as  it  regards  the  small  offices, 
they  being  made  as  above  stated,  nor  as  it  regards  the  large 
ones,  they  being  made  on  the  nomination  of  the  President 
with  the  advice  and  consent  of  the  senate.  This  construc- 
tion presupposes  that  various  officers  of  the  United  States 
government  receive  their  appointment  by  the  joint  action 
of  the  two  houses  of  congress,  and  that  that  constituted  the 
authority  of  congress  meant  by  the  constitution.  Such  is  not 
the  fact.  No  officer  is  or  ever  has  been  so  appointed  by  con- 
gress, except  when  the  people  have  failed  to  elect  a  president  or 
vice  president.  But,  to  give  such  a  construction,  the  expression 
of  the  26th  section  of  the  constitution  is  overlooked  and  the 
obvious  intention  of  its  framers  disregarded,  in  fact,  nullified. 

The  expression  is,  <  nor  shall  any  person  holding  any  office 
*  of  profii  or  trust  under  the  auihcrity  of  congress  J  Here 
reference  is  unquestionably  had  to  the  authority  creating  and 
sustaining  the- office  ;  and  two  powers  are  put  in  contradis- 
tinction— the  state,  and  the  congress  of  the  United  States. 
If  the  office  of  postmaster  is  conferred  by  the  authority  of 
this  state,  then  it  is  not  incompatible  with  the  office  of  jus- 
tice, both  emanating  from  the  same  source ;  but  if  it  is  not 
so  conferred,  it  necessarily  follows,  the  two  powers  being  in 
contrast,  that  it  must  be  under  the  authority  of  congress, 
with  which  the  various  clauses  of  the  United  States  constitu- 
tion and  the  post  office  laws,  before  cited,  fully  concur. 

But  although  this  may  be  an  office  under  the  authority  of 
congress,  other  questions  arise.  Is  it  either  an  office  of 
profit  or  trust  ?  for  if  neither,  the  offices  may  not  for  other 
reasons  be  incompatible ;  but  if  either^  being  established 
under  the  authority  of  congress,  the  incumbent  shall  not  hold 
an  executive  or  judiciary  office  under  this  state. 

In  the  second  section  of  said  act,  page  4,  it  is  provided 
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Calbjdoria,  that  all  peraoDs  employed  |n  the  care,  ciutody  or  conveyanoe 

1^2.'      ^f  ^  ™^^  *'^^'  previous  to  entering  upon  the  duties  as-' 

BicGrecor    ^^'^  ^^  them,  or  the  execution  of  the  trustj  and  before 

«•         they  shall  be  entitled  to  any  emolumeni  therefor^  take  and 

subscribe  the  oath  prescribed.     And  the  third  section  pro- 

Yides  for  the  giving  of  bofids ;  and  the   fourteenth  section 

points  out  the  profiiSy  varying  from  fifty  toeiglitjiper  osni.^  on 

the  amount  of  letter  postages  received,  &c. 

As  to  the  second  question.  Is  a  justice's  office,  when  it  has 
for  its  object  the  trying  of  causes,  ^judiciary  office  ?  The 
answer  to  this  proposition  seems  too  self  evident  to  admit  of 
serious  argument  to  the  contrary,  more  especially  before  the 
judiceSy  the  head  of  the  judiciary.  But  as  to  the  character 
of  a  justice's  office  we  are  not  left  to  speculative  theory  to 
guide  us  as  in  an  unexplored  field,  but  have  the  judgment 
of  the  supreme  court  of  the  United  States  declaring  it  to  be 
a  judiciary  office.     Wise  v.  ffUkinSy  8  Cranch.  335. 

The"  justice,  before  whom  the  writ  was  made  returnable, 
could  neither  de  /ado  nor  de  jure  hold  and  exercise  the 
office  of  justice,  the  constitution,  which  is  the  paramount  law 
of  the  land,  not  permitting  such  an  union. 

Our  next  inquiry  is,  can  the  defendant  avail  himself  of  the 
provisons  of  the  constitution,  or  is  that  instrument,  although 
by  name  the  charter  of  our  rights,  to  be  a  dead  letter  ?  If 
the  constitution  is  to  be  a  closed  book  to  the  court,  as  to  one 
article,  it  must  as  to  all,  and  if  open  as  to  one  it  is  so  as  to 
all.  But  is  there  a  question  how  they  shall  be  made  acquain- 
ted with  it.  In  other  words,  is  the  court  to  set  at  nought  the 
constitution  unless  the  lawyer,  by  some  particular  mode.  caB 
their  attention  to  it  7  In  the  oaths  of  office  and  allegiance 
the  affiants  swear  that  they  ^  will  not  directly  or  indirectly 
*  do  any  act  or  thing  injurious  to  the  constitution  or  govern- 
^  ment  thereof  as  established  by  convention,'  and  that  they 
'  will  faithfully  execute  their  office  according  to  law.'  If  the 
constitution  is  to  be  disregarded  under  the  solemnities  of 
such  an  oath,  it  is  but  a  rope  of  sand. 

In  the  case  of  Marbury  v.  Madison,  1  Cranch,  there  is  a 
full  exposition  of  the  binding  powers  of  the  constitution  on 
courts  88  received  by  the  supreme  court  of  the  United  States. 
In  claiming,  it  to  be  the  dutj  of  the  court  to  arrest  the 
proceeding  in  tlie  only  way   the   party  could  reach  it,  in 
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the  present  suit,  is  not  admitting  but  that  the  party  may  have  Calbdoria, 
t>ther  remedies  if  he  fails  here.     But,  to  that,  it  is  a  sufficient       1942.' 
answer  that  the  other  remedies  would  be  attended  with  un-    „  ^ 

McGregor 

necessary  expense.  If  the  state's  attorney,  on  proper  affi-  _  «. 
davits,  should  move  this  court  for  leave  to  file  an  information, 
in  the  nature  of  a  quo  warrantOy  against  Calvin  Morrill,  on 
account  of  his  usurping  and  wrongfully  using  the  office  of 
justice  of  the  peace,  when  he  is  a  postmaster  under  the 
authority  of  congress,  and  praying  to  have  him  removed 
from  the  office  of  justice,  I  have  no  reason  to  believe  the 
court  would  sustain  the  motion.  It  would  seem  to  be  a 
sufficient  answer  for  the  court  to  say,  his  term  of  office, 
as  justice  of  the  peace,  will  expire  before  we  can  try  the  in- 
formation, therefore  the  motion  ought  not  to  be  granted.  2 
Johns.  R.  184.  Or  the  court  might  say,  if  any  person  be 
injured  by  his  acts  as  a  justice  of  the  peace,  he  may  be  sued 
as  a  trespasser,  and  on  this  ground  refuse  the  motion.  2 
Johns.  R.  190.  But,  admitting  that  the  injured  party  may 
have  a  remedy  by  filing  an  information,  in  the  nature  of  a 
quo  warranto^  against  this  usurper  of  office,  it  does  not  fol- 
low that  the  injured  party  may  not  plead  to  the  jurisdiction  of 
this  pretender  and  thereby  prevent  his  trespassing  any  further. 
If  the  facts  are  sufficiently  disclosed  by  the  plea,  the  court 
can  then  judge  whether  he  be  a  justice  of  the  peace  or  not. 
These  facts  may  be  pleaded  in  abatement  as  well  as  the  fact 
that  he  is  related  to  one  of  the  parties  within  the  fourth  de* 
gree  of  affinity  or  consanguinity. 

The  repeated  animadversions  of  the  council  of  censors  and 
the  practice  of  the  legislature  should  have  weight  on  this 
subject,  with  the  court.  In  the  last  legislature  there  were 
several  cases  arising  under  this  clause  of  the  constitution, 
two  of  which  are  now  in  mind,  the  member  from  Moretown  in 
the  house  of  representatives,  and  senator  Aikin,  from  Cale- 
donia county,  both  of  whom  were  deprived  of  their  seats  by 
reason  of  being  postmasters;  not  that  they  had  acted  as  such 
after  being  sworn  and  taking  their  seats  in  the  legislature, 
but  that  they  were  so  at  the  time  of  their  election — on  the 
ground  that  the  election  itself  was  a  nullity.  It  may  be 
further  remarked  that  the  respective  houses  did  not  feel 
themselves  trammeled  by  any  rules,  nor  by  an  express 
statute  law,  which  would  govern  them  in  an  ordinary  con- 
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Caledohia,  tested  election,  that  the  person    whose  seat  is  contested 
1&42.'      should  have  notice  to  be  present  at  the  taking  of  testimony 
TTT     ~  a  given  period  before  the  session. 

V.  As  to  the  pleading  to  the  jurisdiction,  it  is  believed  thai 

this  course  is  fully  sustained  by  the  following  authorities. — 

I  Saunders'  PL  &,  Ev.  1,  and  the  authorities  there  cited. 
Richard9(m  v.  Denisan,  1  Aik.  R.  210.  Tke  People  v. 
Judges  of  MadUon^  7  Cowen,  423-4.  WaierSy  qui  torn,  v. 
Day,  10  Vt.  R.  487.  Siaie  v.  Bactulder,  6  Vt.  R.  479. 
Putney  v.  BeUowe,  8  Vt.  R.  272.     Oilman  v.  Thompson, 

I I  y t.  R.  647-8.  Atkins  v.  Brown,  3  Cowen,  206.  La* 
tham  v.  Edgerton,  9  Cowen,  227.  Borden  v.  Fitch,  15 
Johns.  R.  141.    Mills  v.  Martin^  19  Johns.  R.  33. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^The  question  is  whether  this  suit  should 
be  dismissed  on  account  of  the  alleged  constitutional  ineligi- 
bility of  the  justice  to  eiercise  a  judicial  office. 

The  constitution  declares  *<  that  no  person,  holding  any 
'  office  of  profit  or  trust  under  the  authority  of  congress, 
'  shall  b^  eligible  to  any  appointment  in  the  legislature,  or^ 
'  holding  any  executive  or  judiciary  office  under  this  state." 

In  the  first  place,  we  have  no  doubt  that  the  office  of 
postmaster  is  an  office  both  of  profit  and  trust,  under  the 
authority  of  congress.  The  office  itself  is  created  by  act  of 
congress,  and  all  the  regulations  in  relation  thereto,  are 
made  and  established  under  the  same  authority.  So  that 
the  question  is  so  far  divested  of  the  doubt  which  has  been 
sometimes  entertained,  whether  other  offices  under  the 
general  government,  for  which  no  act  or  proceedings  of  con* 
gross  were  nmde  or  required,  are  or  are  not  within  the  spirit 
or  letter  of  the  prohibition  created  by  the  constitution. 

Neither  can  there  be  any  doubt  that  a  justice  of  the 
peace  is  a  'judiciary  officer.'  Most  of  his  powers  and  duties 
are  of  a  judicial  nature  and  concern  the  administration  of 
justice. 

From  these  considerations  it  would  result  that  any  one 
was  incapable  of  holding  both  these  offices  at  the  same  time. 
There  is,  however,  a  marked  distinction  in  the  terms  made 
use  of,  in  relation  to  appointments  in  the  legislature,  and  to 
executive  or  judicial  offices.     In  the  one  case  such  person 
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is  dedared  to  be  ineligible  to  any  appainiment  in  the  legis-  Caljedoria, 
lature.  Hence,  if  appointed  to  the  legislature,  while  holding  f^^! 
an  office  undqr  the  authority  of  congress,  the  appointment  ^^^^  ^ 
has  uniformly  been  vacated.  But  the  change  of  the  phrase-  ^  ^  v. 
ology,  'or  of  holding  any  executive  or  judiciary  office/ 
necessarily  creates  this  obvious  difierence ; — that  such  person 
may  be  eligible,  or  may  be  elected,  to  an  executive  or 
judicial  office,  but,  in  such  case,  if  he  accept  the  office  under 
the  authority  of  the  state,  he  must  abandon  the  one  held 
under  the  authority  of  congress,  and  if  he  continues  to  hold 
the  latter,  he  cannot,  consistently  with  the  provisions  of  the 
constitution,  hold  the  former.  The  practical  construction  of 
this  clause  of  the  constitution  has  been  to  this  effect. 
Whenever  a  person,  holding  such  office  under  the  authority 
of  congress,  has  been  elected  to  the  legislature,  his  election 
has  been  declared  void  whenever  the  subject  has  been 
brought  to  their  notice.  On  the  contrary,  both  the  people 
and  the  legislature  have  elected  persons  holding  such  offices, 
both  to  executive  and  judicial  offices,  repeatedly,  considering 
them  as  eligible  to  such  appointment,  though  incapable  of 
holding  and  exercising  both  at  the  same  time. 

On  this  part  of  the  case,  we  are  all  of  opinion  that  Mor- 
rill could  not,  consistently  with  the  requirements  of  the  con- 
stitution, hold  and  exercise  the  offices  of  postmaster  and  jus- 
tice of  the  peace  at  the  same  tinxe.  And  although  he  might 
be  eligible  to  the  latter  office,  yet  he  must  abandon  the  for- 
mer, and  could  not  hold  them  both. 

It  will  follow,  from  this,  that,  either  on  a  quo  warranto^ 
or  in  any  suit  to  which  Morrill  was  a  party,  where  he  attempt- 
ed to  act,  or  to  justify  his  acts,  by  virtue  of  and  under  his 
commission  as  a  justice  of  the  peace,  it  might  be  replied  that 
be  was  incapable  of  holding  that  office,  and,  as  to  him,  he 
would  be  treated  as  having  no  authority  whatever  to  act,  or 
justify  his  acts,  as  such  justice,  while  he  held  the  office  of 
postmaster  under  the  authority  of  congress. 

But  a  more  important  question  still  remains  to  be  con- 
sidered in  this  case,  that  is,  whether,  in  this  suit,  between 
other  persons,  and  to  whiqh  he  is  not  a  party,  his  acts  and 
authority  can  be  called  in  question  and  decided. 

The  distiBctioD  between  an  officer,  de  jure,  and  defacto^ 
is  well  known  and  well  established,  and  the  consequ^ipces 
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Calsdoitia,  nkturally  arising  from  the  distinction  are  equally  well  settled. 
1842.*      An  officer,  dejure,  is  clothed  with  all  the  power  and  author- 


MoGreffor  '^^  appertaining  to  the  office,  and  neither  his  doings  nor  his 
V.  acts,  within  the  limits  of  his  authority,  can  be  questioned 
any  where.  The  acts  of  an  officer,  de  facto^  are,  as  it 
respects  third  persons,  valid ;  as  it  respects  himself,  invalid. 
An  officer,  defactOy  is  one  who  comes  in  by  the  forma  of  an 
election,  but,  in  consequence  of  some  informality,  or  want  of 
qualification,  is  incapable  of  holding  the  office.  Until,  there- 
fore, the  appointment  is  vacated,  his  acts  must  be  considered 
as  valid.  This  subject  was  fully  considered  in  the  cases  of 
The  People  v.  CcUins^  7  Johns.  549,  M'Instry  v.  FanneTy 
9  Johns.  135,  Fowler  v.  Beebe,  9  Mass.  231,  CommontoeaUh 
V.  Fowler,  10  Mass.  291,  and  Bucknam  v.  Buggies,  15 
Mass.  180.  In  the  cases  from  the  9th  and  10th  of  Mas- 
sachusetts Reports,  above  cited,  certain  officers  were  ap- 
pointed and  commissioned  for  a  county  before  the  county 
had  any  legal  existence ;  and  it  would  seem,  if  any  thing 
would  render  such  appointment  wholly  void  and  conveying 
no  authority,  those  were  cases  demanding  a  decision  to  that 
effect,  yet  the  appointments  were  considered.as  making  them 
officers,  de  facto,  and  their  acts  good  as  it  respects  third 
persons.  The  principle  of  these  cases  governed  the  case  of 
Adams  v.  Jackson,  2  Aik.  145.  Yet,  in  the  case  of  Col- 
bum  V.  Ellis  et  al.  5  Mass.  427,  an  officer  who  was  not 
sworn,  could  not  justify  in  an  action  brought  against  him, 
and,  in  the  case  of  CommonweaUh  v.  Fowler,  the  office  of 
the  defendant  was  vacated  on  a  quo  warranto.  Postmasters, 
and  persons  holding  other  offices  under  the  authority  of  con- 
gress, have  been  elected  as  members  of  the  legislature,  and 
have  taken  their  seats  and  voted,  as  such,  until  their  seats 
were  vacated ;  yet,  no  one  would  presume  to  say  that  an 
appointment  made  by  the  votes  of  such  members,  or  a  law 
passed  by  them,  even  though  it  should  appear  that  their  votes 
made  the  majority  in  the  appointments,  or  passing  the  law, 
should  be  inquired  into,  or  declared  void,  on  that  account. 

It  is  said  that  these  defendants  have  presented  the  question 
as  soon  as  their  rights  were  invaded  by  the  acts  of  this  jus- 
tice. This  is  true  if  they  have  the  right  which  they  contend 
for.  But  if  Morrill  was  a  justice,  duly  appointed,  and  acted 
as  such,  the  plaintiff  might  well  bring  this  suit  before  him, 
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not  knowing  of  his  holding  an  office  incompatible  with  the  Calkdonia, 
office  of  justice,  which  he  exercised,  and  there  would  be  no       ig^2. ' 
more  propriety  in  saying  the  suit  should  fail  on  that  account,    j^^^    ^ 
because  the  defendant  in  this  suit  brought  his  appointment  ^  ^  v. 
in  question,  than  in  saying  the  reverse.     There  was  nothing 
particularly  affecting  the  interest  of  this  defendant  in  being 
sued  before  this  justice,  nor  should  he  be  permitted  to  inquire 
whether  Morrill  rightfully  held  the  office,  in  any  suit  to  which 
the  justice  was  not  a  party. 

If  this  suit  should  be  abated  or  dismissed  on  account  of 
the  objections  raised  against  the  justice,  it  will  follow,  as  a 
necessary  result,  and  one  which  cannot  be  avoided,  that 
every  act  of  a  judicial  officer  similarly  situated  is  void.  The 
taking  confessions  of  debt,  acknowledgments  of  deeds,  or 
solemnizing  matrimony,  or  any  and  every  act  of  that  nature, 
are  invalid  and  void,  unless  they  are  recognized  as  the  acts 
of  an  officer  de  facto. 

The  conclusion,  therefore,  to  which  we  arrive  is  this; 
that  Morrill  was  eligible  to  the  appointment  of  a  justice  of 
the  peace,  notwithstanding  he  was  a  postmaster,  but  that 
he  could  not  hold  both  offices  at  the  same  time,  and  if  he  had 
resigned  his  office  of  postmaster,  when  he  qualified  and 
assumed  to  act  as  justice,  he  would  have  been  a  justice  of 
the  peace  de  jure^  that  if  he  held  the  office  of  postmaster 
while  he  acted  as  justice,  he  could  not  have  justified  under 
the  latter  appointment  in  a  suit  brought  against  him  directly, 
rhat,  on  a  quo  warranto^  he  would  have  been  removed  from 
the  latter  office. 

But,  in  a  suit  to  which  he  was  not  a  party,  between  third 
persons,  he  is  to  be  considered  as  an  officer  de/acto,  and  his 
eligibility  cannot  be  tried  in  such  suit ;  and,  as  a  result  of 
the  whole,  we  think  the  plea  to  the  jurisdiction  cannot  be 
sustained. 

The  judgment  of  the  county  court  is,  therefore,  reversed, 
and  judgment  entered  that  the  defendant's  plea  is  insufficient, 
and  that  he  answer  over. 
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Caledonia, 
March, 

1842. 

JadeTine 
Pennock. 


Ald£n  E.  Judetike  V.  Isaac  Pennock. 

In  an  action  of  covenant  broken,  upon  a  covenant  against  incumbrances,  in 
which  the  defendant  pleaded  that  he  had  kept  and  performed  hia  cove* 
nant,  and  iaaue  joined,  evidence  tending  to  prove  that  the  defendant  had 
paid,  before  the  commencement  of  this  lait,  a  mortgage  outstanding  at  the 
time  of  the  execution  of  his  deed,  is  not  pertinent  to  the  issue,  and  for 
this  cause  not  admissible  to  support  it. 

This  was  an  action  of  covenant  broken,  brought  on  the 
defendant's  covenant  that  certain  lands,  conveyed  by  the  de- 
fendant to  the  plaintiff,  were  free  and  clear  of  all  incum- 
brances. 

Plea  non  est  fadumf  and  a  plea  that  the  defendant  had 
performed  his  covenant.     Issues  to  the  country. 

On  the  trial  in  the  county  court,  the  deed  executed  to  the 
plaintiff  by  the  defendant,  containing  the  covenant  declared 
upon,  was  read  in  evidence  without  objection,  and  the  plain- 
tiff also  introduced  a  mortgage  deed,  executed  by  defendant 
and  Phineas  Dodge  to  William  and  Moses  P.  Hutchins  prior 
to  the  execution  of  the  deed  from  the  defendant  to  the  plain- 
tiff, of  the  same  premises  described  in  the  deed  to  the 
plaintiff,  to  secure  the  payment  of  certain  promissory  notes 
given  by  the  mortgagors,  amounting  to  about  two  thousand 
dollars,  which  mortgage  was  recorded  in  the  town  clerk's 
office  prior  to  the  execution  of  the  deed  from  the  defendant 
to  the  plaintiff,  and  had  never  been  discharged  upon  the 
town  clerk's  record. 

The  defendant  then  called  said  Dodge  as  a  witness,  who 
was  objected  to  by  the  plaintiff,  but  the  objection  was  over- 
ruled, and  the  witness  testified  that  the  notes  described  in 
said  nK>rtgage  were  paid  prior  to  the  commencement  of  this 
suit  There  was  no  evidence  tending  to  show  that  the 
plaintiff  knew  that  the  notes  were  paid. 

The  plaintiff  requested  the  court  to  chaige  the  jury  that 
he  was  entitled  to  recover  nominal  damages ;  but  the  court 
instructed  the  jury  that  if  they  found  that  the  notes  were  paid 
before  the  commencement  of  this  suit,  the  defendant  was 
entitled  to  a  verdict,  although  the  mortgage  was  not  dis- 
charged upon  the  town  record,  and  the  plaintiff  was  ignorant 
of  the  payment  of  the  notes. 
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The  jury  returned  a  verdict  for  the  defendant,  and  the  Calsoomla^ 
pkiintiff  excepted  to  the  charge  of  the  county  court.  1^2.' 


Pennock. 


Judeyine 

J.  R.  Skinner  and  D.  Hibhard,  Jr.y  for  plaintiff.  _   v. 

It  is  not  pretended  that  the  notes  were  paid  when  the  de- 
fendant executed  the  deed  and  covenanted  against  incum- 
brances. The  covenant  against  incumbrances  was  broken  as 
soon  as  the  deed  was  executed. 

The  plaintiff  was  entitled  to  nominal  damages.  Richard- 
son V.  Dorr,  5  Vt.  R.  19,  20.  Potter  v.  Taylor y  6  Vt.  R. 
676.  1  Swift,  370.  Shep.  Touch.  170.  See  also  1  Taunt. 
428 ;  1  East,  630  ;  5  Term  Rep.  596. 

Swift  says  there  are  three  kinds  of  covenants  that  are 
broken  when  made,  if  broken  at  all,  to  wit,  1.  That  the 
grantor  is  seized  of  the  premises  in  fee  simple.  2.  That  he 
has  good  right  to  convey  the  premises ;  and,  3.  That  they 
are  clear  from  all  incumbrances. 

In  the  case  of  Garfield  v.  FFtUiams  the  plaintiff  and  his 
assignee  had  possessed  the  land  under  the  conveyance  of  the 
defendant  until,  by  length  of  time  (fifteen  years  before  action 
brought,)  an  indefeasible  title  had  been  gained  under  the 
statute  of  limitations.  On  these  fincts  the  court  decided  that 
there  was  a  breach  of  the  covenant,  and  that  a  legal  cause  of 
action  had  accrued,  and  gave  nominal  damages. 

JB.  iV.  Davis  argued  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — ^This  case  comes  before  us  upon  exceptions 
taken  on  the  jury  trial.  The  defendant,  after  having  pleaded 
non  estfactunij  further  pleaded  that  he  had  kept  and  per- 
formed his  covenant,  and,  upon  this  plea,  the  parties  are  at 
issue.  The  evidence  of  Phineas  Dodge,  to  show  a  payment 
of  the  mortgage  upon  the  premises,  which  was  outstanding 
when  the  deed  was  executed  by  the  defendant,  before  the 
commencement  of  this  suit,  is  not  pertinent  to  the  issue.  If 
there,  was  a  mortgage  upon  the  land,  the  covenant  agunst 
incumbrances  was  broken  when  made,  and  though  the  incum- 
brance was  afterwards  raised,  yet,  this  does  not  tend  to  prove 
that  there  has  been  no  breach  of  the  covenant. 
Whether  the  payment  of  the  mortgage  to  the  Messrs. 
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Caledonia,  HutchiDS,  before  Buit  brought,  could,  by  an  appropriate  plea, 

*T842^  ^  interposed  in  bar  of  the  action,  or  whether  it  is  only  mat- 

g^.^  ter  in  mitigation  of  damages,  it  does  not  become  necessary  to 

V.  decide  ;  nor  whether  Dodge  was  incompetent  as  a  witness, 

""   '  from  the  circumstances  in  which  he  was  placed. 

The  judgment  of  the  county  court  is  reversed. 


Reuben  Smith  v*  Albert  R.  Smith. 

No  recovery  can  be  had  in  the  action  on  book  where  the  contract  is  ez«cic- 
iory,  and  nnrescinded,  though  in  part  execoted. 

Though  an  entire  contract  for  the  sale  of  real  and  personal  estate  may  be 
required  to  be  in  writing,  so  as  to  be  operative  as  to  the  personal  proper* 
ty ;  yet,  where  the  possession  of  the  real  estate  had  been  taken  under  the 
parol  agreement,  improvements  made,  and  a  part  of  the  consideration 
paid,  the  vendor  cannot  insist  upon  the  statute  of  frauds  to  avoid  the 
whole  contract,  and  recover  for  the  personalty  in  the  same  manner  as  if 
it  had  gone  into  the  hands  of  the  defendant  without  a  special  agreement 

This  was  an  action  of  book  account.  Judgment  to  4io- 
count  having  been  rendered  by  the  county  court,  auditors 
were  appointed  who  afterwards  reported,  in  substance,  as 
follows : — 

In  the  beginning  of  the  winter  of  1827-8,  the  plaintiff, 
who  is  the  defendant's  father,  entered  into  a  verbal  agree- 
ment with  the  defendant,  who  had  then  just  arrived  of  full 
age,  to  live  with,  take  care  of,  and  support  him  and  his  wife 
during  their  lives,  and  their  children  until  they  were  of  a 
suitable  age  to  be  put  out  to  learn  trades,  and  that  defendant 
should  have  all  the  plaintiff's  property,  real  and  personal,  and 
should  pay  all  of  plaintiff's  debts,  and  have  the  benefit  of 
plaintiff's  labor  and  that  of  his  wife.  The  plaintiff's  family 
consisted  of  himself,  aged  50  years,  his  wife,  his  sons,  Rus- 
sell, aged  3  years,  Proctor,  about  9  years,  and  Justus,  about 
16  years,  and  a  daughter  about  12  or  13  years.  The  prop- 
erty of  the  plaintiff  consisted,  at  the  time  defendant  took 
possession  of  it,  of  a  farm  of  50  acres,  mostly  cleared,  lying 
in  Goshen  Gore,  with  a  house  and  barn  thereon,  and  personal 
property  valued  at  $448.28. 
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The  plaintiff  and  his  wife  had  always  enjoyed  health,  and  Cawdohia, 
the  latter  devoted  her  whole  time,  and  the  plaintiff  nearly  all       1843. 
his  time  to  the  business  of  defendant,  or  to  his  and  the  family's      ^a^th 
interest.     The  labor  of  plaintiff  and  defendant  was  bestowed  v- 

on  said  fifty  acres  of  land  and  another  lot  of  land  called  the 
pine  lot,  which  defendant  purchased  immediately  after  going 
into  possession  of  plaintiff's  property ,and  another  lot  called  the 
Washburn  lot,  which  both  plaintiff  and  defendant  claimed  to 
own.  They  continued  to  act  under  this  parol  agreement 
until  March,  1841,  when  the  defendant,  with  his  wife,  to 
whom  he  had  been  married  about  a  year,  owing  to  difficulties 
which  had  arisen  between  plaintiff  and  defendant  within  the 
last  year  or  two,  rembved  to,  and  located  themselves  in  the 
town  of  Cabot,  for  a  permanent  residence,  leaving  the  plain- 
tiff, his  wife,  and  youngest  son  in  their  former  habitation,  and 
also  leaving  with  the  plaintiff,  and  for  his  benefit,  certain 
articles  of  personal  estate  of  the  value  of  $287.66. 

In  addition  to  the  plaintiff's  charges  for  personal  property, 
he  also  charged,  and  claimed  to  be  allowed,  for  the  labor  of 
himself  and  wife  for  13  years ;  for  the  labor  of  his  son  Justus 
2  months  and  16  days ;  for  the  labor  of  Proctor  3  years  and 
2  months,  and  for  the  use  and  occupation  of  plaintiff's  farm 
13  years,  of  all  which  it  appeared  the  defendant  had  had  the 
benefit,  and  which  the  auditors  allowed  as  follows : — 
For  the  use  of  said  farm,  $  455.00 

For  the  labor  of  plaintiff  13  years,  1280.00 

For  the  labor  of  Justus,  20.00 

For  the  labor  of  Proctor,  200.00 

For  the  labor  of  plaintiff's  wife,  507.00 

The  plaintiff  also  claimed,  and  the  auditors  al- 
lowed him,  for  cash  received  by  defendant  of 
Enoch  Smith,  for  a  debt  due  the  plaintiff,  62.50 
All  which,  together  with  the  value  of  the  plain- 
tiff's personal  estate  delivered  to  the  defendant 
at  the  time  of  making  said  contract,  amounted 
to  the  sum  of  $  2,972.78 

The  defendant,  in  addition  to  the  articles  of  property  left 
with  the  plaintiff  before  stated,  claimed  to  be  allowed  in  offset 
for  the  improvements  made  by  him  on  the  farm,  and  repairs 
on  the  buildings^  for  furniture  and  bed  clothes  and  stove  fur- 
nished the  family  and  left  with  plaintiff,  for  clothing  furnished 
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Caledohia,  the  plaintiff)  his  wife,  and  children,  for  board  of  Proctor  and 

1843.*      Russell  previous  to  their  being  old  enough  to  earn  their 

^^^      board,  and  for  the  amount  of  plaintiff's  delists  paid  by  defen- 

«•         dant.  for  all  which  the  auditors  found  that  defendant  was 

entitled  to  be  allowed  in  offset,  and  therefore  allowed  him 

as  follows : 

For  improvements  on  the  50  acres  and  repairs,  $300.00 
For  furniture,  bed  clothes,  and  cooking  stove,  100.00 
For  clothing  furnished  the  pbintiff,  390.00 

For      do.  do.       his  wife,  195.00 

For      do.  do.       Proctor,  250.00 

For      do.  do.      Russell,  195.00 

For  boarding  Russell  8  years,  312.00 

For  boarding  ProctcMr  3  years,  156.00 

For  debts  of  plaintiff  paid  by  defendant,  87.50 

All  which,  together  with  the  property  left  with  the  plaintiff 
by  the  defendant  when  the  latter  removed  to  Cabot,  amount- 
ed to  the  sum  of  $2,273.16,  whid),  dedttcted  from  the 
amount  allowed  to  the  plaintiff,  leaves  a  balance  of  $699.6S 
due  to  the  plaintiff,  which  sum  the  auditors  found  was  due 
from  the  defendant  to  the  plaintiff,  to  balance  book  accounts 
between  them. 

The  defendant  filed  exceptions  to  the  report,  and  the 
county  court  rendered  a  judgment  for  the  defendant,  to 
which  judgment  the  plaintiff  excepted. 

J.  R.  Skinner,  for  plaintiff.  * 

The  report  shows  the  fact  that  the  plaintiff  and  defendant, 
in  the  winter  of  1828,  made  a  verbal  contract,  by  which  the 
defendant  was  to  take  the  personal  property  belonging  to  the 
plaintiff  specified  in  the  schedule  annexed,  and  also  the  farna, 
and  was  to  live  with  and  support  plaintiff  and  wife  during 
'  their  lives,  and  also  the  children  until  they  were  old  enough 
to  be  put  to  trades.  This  was  an  executory  contract,  and 
by  our  statute  void,  not  having  been  reduced  to  writing,  the 
performance  of  which  could  not  be  enforced  at  law. 

It  cannot  be  claimed  that  defendant  vras  not  bound  to  ac- 
count for  the  property,  either  in  the  performance  of  the  con- 
tract or  for  its  just  value  ;  and,  on  a  breach  of  that  contract, 
equity  and  good  conscience  would  dictate  that  plaintiff  was 
entitled  to  its  just  value. 
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The  breach  of  that  contract  is  dearly  found,  for  the  audi-  Caledonia, 
tors  find  '  that  defendant  was  to  Kdb  with  and  support/  &c.       X842/ 
They  also  find  that  defendant  removed,  and  located  himself      soiiik 
in  Cabot  for  a  permanent  residence,  and  made  no  provision         «• 
for  their  future  support ;  he  only  left  them  in  the  occupancy 
of  their  former  residence. 

Then,  on  a  breach  of  this  contract,  the  defendant  was 
liable  to  account  to  plaintiff  in  some  form  of  action.  The 
law  raises  the  implied  promise  that  defendant  should  pay 
plaintiff  a  reasonable  compensation  for  the  property  and  the 
services  rendered. 

It  is  a  general  rule  that  when  a  general  action  of  assumpsit 
can  be  maintained  for  goods  sold  and  delivered,  and  for  ser- 
vices performed,  the  action  on  book  can  be  maintained.  In 
the  case  of  GUman  v.  Peckj  1 1  Vt.  R.  520,  the  learned  judge 
says,  ^  no  case  occurs  to  him  where  the  plaintiff  may  main- 
'  tain  a  general  action  of  assumpsit  for  goods  sold  and  deliv- 
'  ered,  and  cannot  equally  maintain  this  form  of  action.'  . 

Is  it  true  that  the  plaintiff,  on  the  breach  of  this  contract, 
could  not  maintain  general  assumpsit  for  the  property  and 
services  sued  for  ? 

On  the  delivery  of  the  property,  and  the  performance  of 
the  services,  the  defendant  became  accountable  to  plaintiff, 
though  it  may  be  said  that  no  cause  of  action  could  accrue 
until  defendant  had  refused  to  perform  the  verbal  contract. 
In  that  event  it  would  in  no  wise  follow  that  plaintiff  would 
not  have  the  right  to  charge  on  book.  The  recent  decisions 
go  fully  to  establish  the  doctrine  that  where  the  defendant 
is  to  a#Bount  for  the  property,  the  action  on  book  can  be 
maintained.  10  Vt.  R.478.  5  Vt.  R.  451.  12  Vt.  R.  13. 

The  mode  of  payment  does  not  preclude  the  party  to 
charge  the  articles  on  book.  Hall  fy  Newton  v.  Higgins^ 
2  Vt.  R.  366. 

If  the  plaintiff  had  performed  these  services,  and  delivered 
these  articles  charged,  in  the  fulfilment  of  a  verbal  contract 
to  sell  him  a  farm,  valued  at  three  thousand  dollars,  no  one 
would  contend  that  the  performance  of  that  contract  could 
be  enforced  at  law,  or  that  the  plaintiff  could  claim  damages 
for  a  breach  of  that  contract.  The  plaintiff's  remedy  would 
be  to  recover  for  the  value  of  the  property  and  the  services ; 
and  it  is,  I  apprehend,  difficult  to  manufacture  a  distinction 
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Calsdovia,  in  the  form  of  action  to  be  adopted,  if  plaintiff  had  delivered 
1842/      ^^^  articles  and  performed  the  services,  without  r^ard  to  the 
'  verbal  contract. 

The  chaige  for  money  had  of  Smith  is  a  separate  affair, 
and  may  be  recovered  in  this  form  of  action. 

jr.  Bdl  and  B.  N.  Davia^  for  defendant. 

It  is  contended  by  defendant  that  this  suit  cannot  be  sus- 
tained, because,  at  the  time  of  the  delivery  of  the  property, 
&c.,  the  right  to  charge  on  book  did  not  exist,  and  the  hap- 
pening of  no  subsequent  event  could  give  him  the  right. 

The  doctrine  that  the  right  to  charge  on  book  must  exist 
at  the  time  of  the  delivery  of  the  articles,  or  performance  of 
the  services,  and  cannot  depend  upon  the  happening  of  a 
subsequent  event,  is  well  settled.  Slasaon  v.  Dams,  1  Aik. 
R.  73.  Ferrand  v.  Gage,  3  Vt.  R.  326.  Nasan  v.  Crocker, 
1 1  Vt.  R.  463.  TerriU  v.  Barker,  4  Conn.  R.  344.  The 
same  rule  is  recognized  in  Starr  v.  Huntley,  12  Vt.  R.  13. 
1  Swift's  Digest,  582. 

The  right  to  charge  on  book  cannot  depend  upon  the 
breach  of  a  contract ;  or,  in  other  words,  damages  for  the 
breach  of  a  contract  cannot  be  charged  on  book.  1  Swift's 
Digest,  582.  Fry  v.  Slyfield,  3  Vt.  R.  246.  Blanchard 
V.  Butterfidd,  12  do.  451. 

In  all  that  class  of  cases  where  the  neglect  of  the  defend- 
ant to  perform  a  contract  or  undertaking  on  his  part  has  been 
recovered  for  in  the  action  of  book  account,  as  in  Strong  v. 
McConneU,  10  Vt.  R.  231,  WhUing  v.  Corwin,  5  do.  451, 
the  right  existed  at  the  time  of  the  delivery  of  the  aviicles  iu 
view  of  a  future  accountability,  or  rather  in  view  of  a  future 
adjustment  of  the  dealings  between  the  parties. 

But  in  this  case  the  property  was  not  delivered,  nor  the 
services  performed,  with  a  view  to  any  future  adjustment,  but 
in  the  discharge  of  a  present  obligation  originating  in  a  past 
and  present  consideration  ;  that  is,  the  defendant  had  under- 
taken and  was  in  the  discharge  of  a  contract  as  a  considera- 
tion of  the  property  delivered,  and  the  services  performed. 
See  Naaon  v.  Crocker,  1 1  Vt.  R.  463. 

2.  In  relation  to  the  statute  of  frauds.  If  the  contract  be 
one  which  might  have  been  performed  or  completed  within 
the  year,  it  is  not  within  the  statute.     2  Starkie,  601.    jFVn- 
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ton  V.  Emblers,  3  Burr.  1278,  rqx^rted  in  Swift's  Digest,  262.  Calbdohia, 
1  Salk.  280.    McLeea  v.  HalCy  10  Wendell,  426.  ^^^' 

The  contract,  as  found  by  the  auditors,  was  that  defendant      g 
was  to  support  plaintijBf  and  wife  for  life.    Now  this  is  a  con-         v. 
tract  which,  in  the  course  of  nature,  might  have  been  com- 
pleted within  the  year. 

If  this  position  be  correct  the  plaintiff's  appropriate  remedy 
should  be  on  the  agreement,  as  was  decided  in  Nasan  \\ 
Crocker. 

But  if  plaintiff  could  not  sustain  a  suit  for  the  breach  of  an 
express  contract,  assumpsit  on  the  implied  contract  undoubt- 
edly would  lie. 

3.  The  item  in  the  plaintiff's  account,  for  the  use  of  the 
farm,  for  $455.00  will  come  within  the  rule  that  the  use  and 
occupation  of  land  cannot  be  recovered  on  book,  and  it  will 
hardly  be  pretended  that  while  the  rent  was  accruing  there 
were  such  mutual  dealings  between  the  parties  as  would 
authorize  the  charge,  when,  at  the  time  defendant  was  in  the 
use  of  tlie  farm,  it  was  equitably  his,  and  a  court  of  chancery 
would  have  compelled  plaintiff  to  deed.  Case  v.  Barry, 
3  Vt.  R.  332. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — ^The  personal  property,  for  which  the  plain- 
tiff seeks  to  recover  in  this  action,  went  into  the  possession 
of  the  defendant  under  the  contract,  and  also  the  real  estate, 
upon  which  the  defendant  made  improvements,  though  it 
has  never  been  conveyed  to  him.  The  defendant  fulfilled 
the  contract  about  thirteen  years,  as  the  auditors  find,  in 
good  faith  and  family  harmony.  The  father  now  seeks  to 
recover,  in  the  action  on  book,  for  the  use  and  occupation  of 
the  land,  for  the  personal  property  which  passed  to  the  son 
under  the  contract,  and  for  the  labor  of  himself  and  family, 
upon  the  ground  that  the  son  has  violated  the  contract  on  his 
part.  In  regard  to  the  wisdom  of  contracts  like  the  present, 
it  is  not  the  business  of  the  court  to  pronounce ;  but  we 
must  be  satisfied  in  disposing  of*  them  as  the  law  points  out, 
whenever  it  is  the  misfortune  to  have  questions  arise  upon 
them.  Though  several  questions  were  discussed  in  the  argu- 
ment, there  is  no  occasion  to  pass  upon  but  one.  The  con- 
tract between  these  parties  is  executory.     The  real  and  per- 
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Calkdohia,  sonal  estate,  and  the  accruing  services  of  the  plaintiff  and  his 
1842.*  family,  were  the  consideration  of  the  undertaking  on  the  part 
g  .  of  the  son,  and  though  it  has  been  in  part  executed,  yet,  if 

V.  there  has  been  a  breach  of  it,  the  remedy  of  the  party  injured 
sounds  entirely  in  damages.  The  father  could  not  rescind 
the  contract,  and  recover  in  the  general  action  of  indtMiatuB 
OMBumptU.  It  is  a  familiar  principle  that  where  there  is  a 
special  contract  remaining  unexecuted,  no  general  action  will' 
lie  for  the  breach  of  it,  and  much  less  will  the  book  action. 
The  party  injured  is  only  entitled  to  his  damages,  and  this, 
too,  in  a  special  action  on  the  contract. 


It  is  said,  in  argument,  that  this  contract  was  void  under 
the  statute  of  frauds,  and  that  hence  the  plaintiff  stands  upon 
the  same  ground  as  though  no  contract  had  been  made.  It 
is  not,  however,  true  that  this  contract,  though  required  to 
be  in  writing  under  the  statute  of  frauds,  would  be  void. 
The  statute  does  not  declare  such  contracts  void,  but  simply 
provides  that  no  action  shall  be  sustained  on  certain  contracts 
I  unless  evidenced  by  writing.  The  statute  does  not  interfere 
with  the  substance  of  the  contract,  but  throws  a  difficulty  in 
the  way  of  the  evidence.  Chitty  on  (Contracts,  4.  Homer 
V.  Raymond,  5  Taunt.  788.  Though  in  cases  where  there 
is  an  entire  agreement  for  the  sale  of  real  Bind  personal  estate 
the  whole  contract  might  be  rendered  inoperative  as  to  both, 
by  means  of  the  statute,  yet,  in  equity,  though  it  may  be 
otherwise  at  law,  the  contract  will,  in  many  instances,  when 
partly  executed,  be  upheld.  Here  the  possession  of  the  real 
estate  has  been  delivered  and  taken  under  the  parol  agree- 
ment ;  improvements  have  been  made  upon  it  by  the  son  in 
faith  of  the  agreement,  and  a  part  of  the  consideration  paid 
by  the  means  of  his  fulfilment  of  his  contract  for  thirteen 
years.  Chancery,  in  such  case,  will  enforce  the  agreement, 
and  it  is  not  competent  for  the  plaintiff  to  avoid  the  contract 
on  the  ground  of  the  statute,  and  thereby  sustain  his  action 
against  the  adverse  party  upon  the  ground  that  the  contract 
could  not  be  enforced  against  him,  if  he  chose  to  avail  him- 
self of  the  statute  to  avoid  it. 

The  judgment  of  the  county  court  is  affirmed. 
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Calsdonia, 

Nathaniel  West  v.  Horace  Moore.  1842.* 


Infancy  is  a  good  bar  to  an  action  foonded  upon  a  false  and  fraudulent  ^^ 

warranty  upon  the  sale  of  a  horse.  Moore. 

Trespass  on  the  case  for  a  fraudulent  representation,  in 
selling  a  horse.     Plea,  general  issue,  and  trial  by  jury. 

On  the  trial  in  the  county  court  the  plaintiff  introduced 
testimony  tending  to  show  that  the  defendant  sold  him  the 
horse  as  alleged  in  the  declaration,  and,  to  induce  the  plain-  . 
tiff  to  make  the  purchase,  the  defendant  represented  to  him 
and  expressly  promised  that  the  horse  was  no  more  than 
eight  years  old,  that  the  plaintiff  purchased  him,  relying 
on  such  representations  and  bad  not  the  representations  been 
made  he  would  not  have  purchased  him,  that  the  horse  was, 
at  the  time  twelve  years  old,  and  this  was  well  known  to  the 
defendant,  or  the  defendant  had  such  knowledge,  in  relation 
to  his  age,  that  he  did,  at  the  time  of  the  sale,  believe  him 
to  be  twelve  years  old.  It  was  admitted  that  the  defendant 
was,  at  the  time  of  the  sale  in  question,  an  infant,  under  the 
age  of  twenty-one  years.  The  defendant  contended,  and 
so  requested  the  court  to  charge  the  jury,  that  from  these 
facts,  the  defendant  was  not  liable  in  this  suit ;  but  the  court 
charged  the  jury  that  if  all  the  testimony  thus  introduced  by 
the  plaintiff  was  believed  by  them,  he  was  entitled  to  a 
verdict.  The  jury  returned  a  verdict  for  the  plaintiff  and 
the  defendant  excepted  to  the  charge  of  the  county 
court. 

E.  Farr  and  T.  Bartktt,  for  defendant. 

The  act  with  which  the  defendant  is  charged,  is  only  a 
statement  or  promise  in  the  course  of  a  trade  which  was 
a  part  of  the  conversation  which,  taken  together,  constituted 
the  contract  and  was  untrue  at  the  time  as  the  defend- 
ant supposed.  It  must  be  nothing  more  nor  less  than  a 
warranty  of  the  age  of  the  horse,  known  at  the  time  to  be 
false  by  the  warrantor,  and  which  would  have  made  an  adult 
liable  on  the  warranty,  ex  contractu. 

The  representations  and  promises  which  constitute  a 
warranty  are  a  part  of  the  contract  of  sale.  Reed  v.  fVood^ 
9  Vt.  286. 


Moore. 
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Calidoria,  The  proper  remedy  for  the  breach  of  this  contract  is  assump- 
ifalsL*  81^  &nd  such  would  have  been  the  action,  if  the  plaintiiT  did 
Z~T  not  suppose  that  an  action  for  deceit,  if  it  could  be  maintained, 
V.  would  be,  in  this  particular  case,  a  more  efBcacious  remedy. 

What  is,  in  fact,  and  on  its  face,  a  contract,  is  converted 
into  a  tort  for  the  purpose  of  holding  a  minarf  who  is  not 
otherwise  liable.  This  cannot  be  allowed.  Jennings  r. 
Randall,  8  T.  R.  335.  1  Swift's  Dig.  57.  20  Am.  Jurist, 
262-3.     2  Starkie's  Ev.  725.     1  Chitty's  PI.  65. 

But  if  a  fraudulent  sale  partakes  of  the  nature  of  a  tort 
and  may  be  treated  so  in  common  cases,  it  is  yet  a  tort  aris- 
ing from  a  contract,  for  it  operates  only  by  a  contract,  and 
*  I  for  such  an  infant  is  not  liable,  his  liability  being  confined  to 
*  acts  wholly  tortious  or  to  actual  torts,  as  they  are  called, 
such  as  trespass,  &c,y  which  are  vi  et  armiSy  and  not  for 
those  which  sound  in  deceit,  3  Bacon's  Abridgement,  132. 
1  Bl.  Comra.  466,  and  Chitty's  notes.  Jacob's  Law  Diction- 
ary, title  infant.     3  Salkeld,  1 96.     20  Am.  Jurist,  262-6. 

1  Chitty's  PI.  65.  3  Digest  N.  Y.  R.  78,  Chitty  on  Contracts, 
123.     2  Kent's  Comm.  241.    2  Starkie's  Ev.  724-5. 

It  is  expressly  laid  down  that  an  infant  is  not  liable  for 
deceit,  that  he  is  not  liable  for  falsely  representing  himself 
of  age  to  procure  goods  and  so  procuring  them,  nor  for  de- 
ceit in  selling  a  horse,  but  only  for  actual  torts.  See  above 
authorities. 

The  form  of  the  action  does  not  decide  the  liability  of  the 
infant  whether  ex  contractu  or  ex  delicto^  but  the  nature  of 
s  the  transaction  which  is  the  ground  of  the  claim. 

C.  Davis  and  W.  Upham  for  plaintiff. 

It  is  a  well  settled  principle  of  the  law  that  an  infant  is 
liable  in  respect  of  all  torts  committed  by  him,  as  for  slander, 
malicious  prosecution,  trover  for  goods  delivered  to  him  for 
a  particular  purpose  and  which  he  has  converted  to  his  own 
use,  or  failed  to  return.     Vasee  v.   Smith,  6  Cranch  R.  226. 

2  Starkie's  Ev.  724.  4  McCord.  R.  387.  Mille  v.  Gra^ 
ham,  4  B.  &  P.  140.  2  Kent's  Comm.  241.  Story  on  Bail- 
ment, 35.  So  an  infant  is  liable  in  trover,  when  he  hires  a 
horse  to  go  to  one  place  and  goes  to  another  and  injures  the 
horse.  Homer  v.  Thwing,  3  Pick.  R.  1.  Chitty's  PI.  87  ; 
and  he  is  also  liable  to  an  action  of  deceit  on  the  warranty 
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of  a  horse.     Ward  7.  Vance,  1  Nott  &  McCord.  197.     In  Calbooiiia, 
a  word,  the  privilege  of  infancy  is  designed  by  the  law  '.as  a       1842.' 
shield  and  not  as  a  sword,'  and  in   the  language  of  Lord       ^   . 
Mansfield,  (in  Zouch  v.  ParsonSy  3  Burr.  R.    1802,)  '  it         «• 
'  never  should  be  turned  into  an  offensive  weapon  of  fraud  or 
<  injustice  J     1  Esp.  R.  172.     Reeves'  Dom.  Rel,  246.     10 
Vt.  R.  71.     1  Vt.  R*  177.     6  do.  42.     12  do.  32.  2  Wend, 
137.     lEsp.  R.   172.     16   Mass.   389.    3  Day,  411.     5 
Mass.  104. 

The  opinion  of  the  court  was  delivered  by 

Bennett  J. — ^Though  the  principle  that  a  minor  is  liable 
for  his  torts  is  clear,  yet  this  is  a  case  in  which  the  plain- 
tiff seeks  to  charge  the  minor  in  an  action,  in  form  ex 
ddidOy  for  a  false  and  deceitful  warranty  on  the  sale  of  a 
horse.  The  exceptions  state  that  to  induce  the  plaintiff  to 
purchase  the  horse,  the  defendant  represented  and  expressly 
promised  him  that  the  horse  was  no  more  than  eight  years 
old,  which  he  then  knew  to  be  false. 

In  cases  in  which  the  substantive  grounds  of  action  rest 
in  contract,  minors  cannot  be  rendered  liable  by  changing 
the  form  of  action,  when  they  would  not  be  liable  on  the 
contract  itself.  The  case  of  Jennings  v.  RandaUf  8  Term 
R.,  335,  in  which  the  minor  was  held  not  liable,  though  the 
action  was^  in  form  ex  delicto,  for  riding  the  horse  im- 
moderately which  he  had  undertaken  to  use  moderately, 
proceeds  upon  this  principle.  So,  too,  do  the  cases  or  Grove 
V.  Newell,  1  Keb.  778,  and  Johnson  v.  Pie,  1  Lev.  169, 
where,  in  the  one  case,  upon  the  sale  of  goods,  the  minor 
affirmed  that  they  belonged  to  the  vendor,  and,  in  the  other, 
in  obtaining  money  upon  a  loan,  affirmed  himself  to  be  of 
age,  yet  he  was  held  not  liable  for  the  deceit.  In  Manby  v. 
Scott,  1  Sid.  129,  the  distinction  is  taken  that  if  the  action 
against  an  infant  is  founded  on  a  contract,  it  shall  not  be 
converted  into  a  tort.  The  case  of  Green  v.  Greenbank, 
4  C.  L.  R.  375,  is  the  very  case  of  a  false  warranty  in  the  • 
sale  of  a  horse,  and  the  action  in  form  ex  delicto,  yet  the  ; 
infant  was  held  not  liable.  This  was  a  case  in  the  common  , 
pleas  court,  is  directly  in  point,  and  is,  we  think,  in  accord- 
ance with  the  whole  course  of  the  English  law  upon  the  * 
subject.     The  South  Carolina  case  to  which  we  have  been 

Vol.  XIV.  w.  r.  iv.  57 
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Caledohia/ referred,  1  Nolt  &  M'Cord's  R.  197,  being  in  conflict  with 
1842.'  /  the  English  cases,  both  ancient  and  modern,  is  entitled  to 
no  consideration.     In  the  case  in  3  Pickering's  R.,  which 
was  macb  relied  upon  by  the  plaintiflfin  argnment,  the  cause 
of  action  did  not  arise  out  of  the  bailment,  but  from  a  sub- 
sequent conversion  of  the  property  after  the  bailment  was 
determined.     Such    was  the  case  also  in  6  Cranch,   226. 
These  and  similar  cases  fall  within  the  common  principle, 
which  renders  minors  liable  for  their  torts,  as  in  the  case  of 
slander.     In  the  case  now  before  the  court,  the  cause  of  ac-\ 
tion,  it  is  clear,  arises  out  of  contract.     Though  an  infant  is  \ 
liable  for  positive  wrongs,  and  constructive  torts,  or  frauds, ' 
yet,  to  charge  him,  the  fraudulent  act  must  be    wholly 
tortious.     If  the  matter  arises  from  contract,  though  the' 
transaction  is  infected  with  fraud,  it  cannot  be  turned  into  a, 
tort  to  charge  the  infant  by  a  change  in  the  form  of  action. ! 
This  principle  has  been  adopted  to  protect  infants  against 
the  effect  of  their  contracts  made  by  improper  artifice  in  the 
thoughtlessness  of  youth,  and  before  they  suitably  appreci- 
ate the  value  of  character  and  the  obligations  of  moral  duty. 
It  is  for  us  to  declare  the  law  as  we  find  it,   and  therewith 
we  should  be  content. 

The  judgment  of  the  county  court  must  be  reversed,  and 
a  new  trial  granted. 


WiLLAM  McGregor  t;.  The  Town  of  Walden. 

The  assignee  of  a  judgment  may  maintain  an  action  in  his  own  name 
against  a  sheriff  or  constable  for  his  neglect  in  not  collecting  an  ezeca- 
tion,  taken  oat  and  deliyered  to  him  by  the  assignee^  after  the  assign- 
ment. 

The  town  is  liable  for  the  default  of  its  constable,  in  the  first  instance,  and 
a  sait  against  the  constable  is  not  indispensable  to  charge  the  town. 

Case,  against  the  defendants  for  the  neglect  of  their  con- 
stable.    The  declaration  was  as  follows  ; — 

^  In  a  plea  of  the  case  for  that  whereas,  one  Geoi^  Avery 
'  of  Wolcott,  in  the  county  of  Lamoille,  by  the  considera- 
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'  tion  of  the  coufity  court,  holden  at  Hydepark,  within  and  Calsdokia, 
^  for  the  county  of  Lamoille,  aforesaid,   at  the   December       1842.' 
'  term  of  said  court,  A.  D.  1838,  recovered  judgment  in  his    ^eGresor 
'  favor  against  one  James  Bell,  of  Walden,  in  the  county  of         v. 

*  Caledonia  aforesaid,  for  the  sum  of  one  hundred  and  seven-     Walden. 

*  ty-nine  dollars  and  eighty  cents  damages,  and  for  the  sum 
'of  fifty-two  dollars  and  six  cents  costs,  as  by  the  records 

*  thereof  remaining  in  said  court  appears,  which  judgment 
'  the  said  George  Avery,  on  or  about  the  first  day  of  January, 

'  A.  D.  1839,  for  a  valid  consideration,  sold  and  transferred  ^ 
'  all  his  right,  title  and  interest  therein,  to  one  Scevy  Garfield, 
^  who  took  out  execution  against' the  said  James  Bell  for 
'  the  sums  aforesaid,  in  due  form  of  law,  and  the  said  James 

*  Bell  having  at  different  times  made  payments  on  said  execu- 

*  tion,  to  wit,  (setting  forth  sundry  payments  indorsed  on  said 
'  execution,  amounting  to  $178.80,)  and  afterwards,  to  wit, 
'on  or  about  the  11th  day  of  June,  1839,  the  said  Scevy 
'Garfield,  for  a  valid  consideration,  sold,  transferred  and  as- 
'  signed  all  his  right,  title  and  interest  in  and  to  said  judg- 
'  ment  and  execution  to  the  plaintiff*,  and  the  plaintiff*,  on  the 
'  day  and  year  last  aforesaid,  took  an  alias  execution  on  the 
'judgment  aforesaid,  dated  the  day  and  year  last  aforesaid, 
'  for  the  damages  and  costs  aforesaid  and  for  twenty-five 
'cents  for  said  writ  of  aKa^ execution  and  twenty-five  cents, 
'  for  said  former  writ  of  execution,  which  writ  of  execution 
'  was  signed  by  the  clerk  of  Lamoille  county  court,  directed 
'  to  the  sheriff  of  Caledonia  county,  his  deputy,  or  either 
'  constable  of  the  town  of  Waiden,  in  said  county,  and  made 
'  returnable  in  sixty  days  from  the  date  thereof,  and  said  in- 
'  dorsements  on  said  execution  were  carried  forward  and 
'  certified  on  said  alias  writ  of  execution.  And  on  the 
'  30th  day  of  July,  1839,  the  plaintiff  delivered  the  same 
'  writ  of  alias  execution  to  Mark  A.  Amsden,  he,  the  said 
'  Mark  A.,  then  being  constable  in  and  for  said  town  of  Wal- 
'  den,  chosen  as  such  at  their  annual  Mfarch  meeting,  1839, 
'  to  levy,  execute  and  collect  in  due  form  of  law  ;  yet  the 
'  said  Mark  A.  Amsden,  for  whose  doings  as  constable  the 
'  defendants  are  liable,  hath  never  executed  the  said  writ  of 
'  alias  execution,  nor  caused  the  8U{ns,or  any  part  thereof,  due 
'  on  said  execution,  to  be  paid  to  the  plaintiff,  who  still  re- 
'  mains  unsatisfied  for  the  same^  nor  made  any  return  of  the 
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Caudovu,  *  writ  aforesaid,  with  bis  doings  theieoo,  according  to  the 
1842.'      *  commaDd  thereof,  bat  neglects  so  lo  do,  although  the  said 

MeGngoT  *  Mark  A.,  constable  as  aforesaid,  and  as  constable  in  and 
'  for  the  town  of  said  Walden,  promised  to  collect  and  legal- 
*  ly  account  to  the  plaintiff  for  the  balance  due  on  said  writ 
'  of  aUoB  execution,  for  the  neglect  of  which  duty  and  the 
'damages,  consequent  thereon,    this  declaration   is  filed,' 

The  defendant  demurred,  specially,  to  the  declaration,  and 
set  down  the  following  causes  of  demurrer. 

1.  That  the  suit  by  law  ought  not  to  be  brought  in  the 
name  of  plaintiff. 

2.  That  a  suit  should  have  been  brought  against  said 
Amsden  before  one  could  be  maintained  against  the  town. 

3.  That  plaintiff  sets  up  a  breach  of  duty  as  a  substantive 
charge,  and  also  a  promise  made  by  said  Amsden. 

The  county  court  decided  that  the  declaration  was  insuffi- 
cient and  rendered  a  judgment  for  the  defendants  and  the 
plaintiff  excepted. 


J.  R.  Skinner^  for  plaintiff. 

The  first  question  in  this  case  is,  can  the  assignee  of  a 
judgment  and  execution  maintain  case  against  a  town  for 
the  neglect  of  their  constable  in  not  collecting  or  returning 
an  execution  put  into  his  hands  for  collection  by  tlie  as- 
signee. 

As  all  civil  actions  are  to  repair  some  loss  sustained,  the 
party  to  whose  use  the  proceeds  of  the  suit  are  to  be  appro- 
priated and  whose  interest  has  in  fact  been  impaired  should 
bring  the  suit.     Hammond,  35  and  344. 

Where  a  sale  has  been  lost  by  defaming  the  vendor's  title, 
as  the  damage  consists  in  having  lost  a  beneficial  contract,  it 
follows  that  if  several  were  jointly  concerned  in  the  contract, 
they  are  jointly  aggrieved  and  may  sue.     Hammond,  46-7. 

The  remainder  man,  in  tail,  may  maintain  an  action 
against  a  stranger  for  impairing  the  premises.  Hammond, 
38. 

The  statute,  page  89,  section  27,  enacts,  that  the  several 
towns  shall  be  liable  to  make  good  all  damages  that  shall  ac- 
crue to  any  person  by  reason  of  the  neglect  or  default  of  any 
constable,  to  be  recovered  in  an  action  on  the  case. 
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The  action  on  Ihe  case,  when  sounding  in  lort,  is  founded  Calbdoiiia, 
on  the  special  circumstances  of  the  case,  and  gives  the  right       i842. 
of  action  to  the  party  injured.     1  Chitty's  P.  &  E.  123. 

The  assignee  of  a  chose  in  action,  after  assignment,  can 
maintain  an  action  on  the  case  for  any  injury  he  sustains, 
after  he  becomes  such  assignee.  Saund.  P.  Sl  E.  445. 
2  Saund.  252.     Hammond  on  Parties,  314.  1  Conn.  R.  60. 

The  action  on  the  case  lies  in  the  name  of  any  person 
interested  in  having  the  duty  performed,  which  the  law  casts 
upon  the  officer.  Bank  qf  UHca  v.  McKinisteryX  1  Wend.473. 

It  is  not  necessary  first  to  sue  the  constable  before  the 
right  of  action  accrues  against  the  town.     10  Vt.  R.  237. 

The  plaintiff  may  allege  his  gravamen  as  constituting  a 
breach  of  duty  arising  from  a  contract,  where  the  breach  of 
contract  is  a  tortious  negligence.  1  Saund.  P.  &  £.  414. 
Ham.  314.     I  Conn.  60,  above  cited. 


B.  N.  DaviSf  for  defendants. 

The  plaintiff  founds  his  right  to  maintain  the  action  in 
his  own  name  on  the  statute,  which  enacts  that  the  several 
towns  shall  be  liable  to  make  good  all  damages  which  shall 
accrue  to  any  person  by  reason-  of  the  neglect  of  the  con- 
stable. 

That  the  remedy  is  to  be  applied  for  the  benefit  of  him 
whose  rights  are  legally  affected  by  the  rules  of  the  common 
law,  is  obvious  from  the  consideration  that,  in  practice,  it 
jvould  be  extremely  inconvenient  to  give  a  remedy  in  the 
name  of  any  one  and  every  one  whose  rights  might  be  in- 
jured.    Harrington  v.  fVard,  9  Mass.  251. 

In  the  case  at  bar,  for  aught  that  appears,  Avery  and  Gar- 
field might  suffer  in  consequence  of  the  neglect  complained 
of,  inasmuch  as  it  does  not  appear  that  the  assignment  was 
made  at  the  sole  risk  of  the  plaintiff.  Supposing  that  Avery 
and  Garfield  were  interested  in  the  execution,  by  some  con- 
tract relating  to  the  collection  thereof,  and  both  were  injured 
by  the  neglect  of  the  constable,  as  well  as  the  plaintiff,  ac- 
cording to  the  plaintiff's  construction  of  the  statute,  three 
suits  should  be  commenced  against  the  town,  which  would 
lead  to  results  too  absurd  to  be  entertained  for  a  moment. 

Hence  '  any  person,'  mentioned  in  the  statute,  means  any 
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common  hw. 

It  may  be  that  a  suit  might  be  sustained  in  fayor  of  plaintiff 
against  the  execution  debtor,  on  a  special  promise  to  pay 
the  execution  after  the  assignment,  and  very  likely  the  con- 
stable of  Walden  might  make  himself  liable  on  his  special 
promise  to  pay  the  money  to  plaintiff,  in  case  it  were  col- 
lected. 

But  it  is  contended  that  in  no  case  could  he  make  himself 
liable  as  constable  by  such  special  promise,  and  much  less 
the  town,  as  the  liability  of  an  officer  rests  alone  on  the 
statute,  and  a  special  promise  does  not  add  to  or  detract  from 
his  l^;al  liabilities.  Walbridge  et  at.  v.  Oriswold,  D.  Chip- 
man's  R.  162.  Tondinsan  y.  Wheeler.  1  Aikens'  R.  194. 
Charleston  v.  Stacy,  10  Vt  R.  562.  McMillan  y.  Eastnum, 
4  Mass.  R.  378.     1  Chitty's  Pleadings,  137. 

Hence  the  special  promise,  set  up  in  plaintiffs  declaration, 
to  collect  and  account  for  legally  to  plaintiff,  cannot  aid  him, 
and  we  are  brought  to  the  naked  question,  can  an  action  on 
the  case  for  the  neglect  of  an  officer  to  do  his  duty  be  sus- 
tained in  the  name  of  one  having  only  the  equitable  interest 
in  the  execution  ? 

That  plaintiff's  interest  in  the  execution  was  only  equita- 
ble and  not  legal  is  without  dispute,  if  the  doctrine  be  correct 
that  choses  is  action  ex  delicto  as  well  as  ex  contractu  are 
not  assignable  so  as  to  enable  the  assignee  to  sustain  the  suit 
in  his  own  name.  Chitty's  P.  55,  10.  Martin  v.  Miller y  4 
T.  R.  340.  Chitty  on  Bills,  5  to  10.  Johnson  v.  CoUingSy 
1  East's  R.  104.  Dawes  Y.Town  of  Boylston,  9  Ma8s.R.337. 

AH  legal  proceedings  in  relation  to  the  execution  must  be 
carried  on  in  the  name  of  the  creditor  therein,  as  well  after 
assignment  as  before.  If  real  estate  had  been  set  off  on  the 
execution  it  must  have  been  done  in  the  name  of  Avery,  and 
plaintiff  would  be  compelled  to  resort  to  chancery  to  compel 
Avery  to  deed  had  he  refused. 

Had  the  debtor  in  the  execution  been  committed  to  jail, 
a  citation  to  show  cause  why  he  should  not  be  admitted  to 
the  poor  debtor's  oath  must  have  been  served  on  Avery,  had 
he  been  in  the  same  county,  and  if  he  lived  out  of  the 
county,  an  agent  must  have  been  appointed  within  the  limits. 
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notwithstanding  plaintiff  lived  in  the  county  and  had  an  Calbdonia, 
equitable  interest  in  the  execution.  ]iB42 

Had  the  debtor  in  the  execution  undertaken  to  set  it  aside 
for  some  irregularity,  process  must  have  been  served  on 
Avery,  and,  for  aught  that  appears  in  the  declaration,  pay- 
ment to  Avery  would  be  good  unless  Garfield  had  notified 
him  of  the  assignment  to  him,  in  which  case  payment  to 
Garfield  would  discharge  the  execution. 

In  short  whatever  legal  proceedings  were  to  be  instituted 
in  relation  to  the  execution  they  must  follow  the  parties  of 
record,  leaving  assignees  to  be  protected  by  the  wholesome 
regulations  of  the  law  in  relation  to  their  rights.  15  Johns. 
405.     1 1  Mass.  236. 


The  opinion  of  the  court  was  delivered  by 

Bennett,  J. — ^In  actions  for  torts  the  general  rule  is  that 
such  actions  must  be  brought  in  the  names  of  the  persons 
whose  legal  rights  have  been  affected,  and  who  were  legally 
interested  in  the  property  when  the  injury  to  it  was  commit- 
ted. This  rule  is  founded  in  good  sense,  and  it  might  well 
be  inquired,  why  should  the  suit  be  brought  in  the  name  of 
a  person  who  is  not  to  enjoy  the  benefit  of  it,  and  who  has 
sustained  no  damage  for  which  a  reparation  is  demanded  ? 
The  declaration  shows  that  the  plaintiff  was  the  assignee  of 
the  judgment  against  Bell ;  that  he,  as  such  assignee,  took 
the  execution  and  put  it  into  the  hands  of  the  constable  for 
collection,  and  that  the  default  of  the  officer  accrued  while 
he  was  the  owner  of  the  judgment.  It  is  true  that  it  is  an 
ancient  rule  of  the  common  law  that  a  chose  in  action  can- 
not be  assigned  or  granted  over  to  another.  The  wisdom  of 
this  rule  has  been  frequently  questioned,  and  it  has  been  so 
explained  and  modified  that  it  remains,  at  the  present  day, 
at  most  only  an  objection,  in  any  case,  to  the  form  of  action. 
Courts  of  equity,  who  have  always  been  disposed  to  look  at 
the  substance,  rather  than  the  shadow,  never  adopted  it,  but 
always  acted  in  direct  contradiction  to  it.  In  process  of 
time,  courts  of  law  began  to  look  with  more  complacency 
upon  assignments  of  choses  in  action,  and  to  speak  of  them  as 
being  good  between  the  parties,  and  give  them  effect,  and 
held  the  assignment  a  sufficient  consideration  for  an  express 
promise.    It  may  now  be  regarded  as  settled  law  that  courts 
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CALBDoifiA,  of  law  will  protect  the  rights  of  an  assignee  to  a  chose  ia  ao- 
1843.'      ^^^^9  after  notice,  equally  with  courts  of  equity ;  yet,  as  a 

McGresor   8^^^^^  <'"'^>  ^^  ^^^^  ^®  admitted  that  they  have  adhered  to 
V  the  formal  objection  that  the  action  must  be  brought  in  the 

Waiden.  name  of  the  assignor.  If  this  had  been  an  action  of  debt 
upon  the  judgment  against  the  judgment  debtor,  it  most 
have  been  in  the  name  of  the  judgment  creditor.  So  if  the 
action  had  been  for  a  default  of  the  officer  before  the  assign- 
ment, it  must  have  been  brought  in  the  name  of  the  assignor. 
But,  in  this  case,  the  plaintiff  is  the  only  person  injured.  His 
right  alone  is  affected  by  the  default  of  the  officer.  No  chose 

•  in  action  had  ever  accrued  to  his  immediate  assignor,  nor  to 

the  judgment  creditor.  It  would,  as  it  seems  to  me,  be  ex- 
ceedingly fine  spun  to  hold  that  the  right  of  action  for  the 
default  of  the  officer,  after  the  assignment,  accrues  to  the 
judgment  creditor,  simply  upon  the  ground  that  the  judgment 
could  not  be  assigned,  at  law,  so  as  to  give  the  action  inform 
in  the  name  of  the  assignee,  though,  as  to  all  valuable  pur- 
poses, it  would  be  operative. 

I  know  of  no  rule  of  the  common  law  which,  in  a  case  like 
the  present,  requires  the  action  to  be  brought  in  the  name 
of  the  judgment  creditor,  and  I  can  see  no  use  or  conven- 
ience in  it.  In  Clowea  v.  Hawley,  12  Johns.  R.  484,  the 
assignee  of  a  bond  was  permitted  to  maintain  trover  in  bis 
own  name  against  the  obligor,  who  had  got  it  into  his  pos- 
session and  converted  it,  and  the  court  say,  '  it  is  no  objec- 
*  tion  to  the  action  that  the  assignee  might,  in  the  name  of 
.  <  the  obligee,  have  sued  the  bond.'  The  case  proceeds  upon 
the  ground  that,  by  the  assignment,  the  plaintiff  had  acquired 
an  interest,  which  courts  of  law  will  protect.  In  the  case  of 
Harrington  v.  Ward^  9  Mass.  R.  251,  which  has  been  much 
relied  upon  by  the  defendant's  counsel,  the  plaintiff  and  two 
others  had  signed  a  note  as  surety  with  J.  N.  to  W>.,  who 
sued  all  the  signers,  and  the  defendant's  deputy  attached  the 
property  of  J.  N.  the  principal.  When  judgment  had  been 
obtained,  the  execution  was  put  into  the  hands  of  another 
deputy  of  the  defendant,  who  demanded  the  property  of  the 
first  deputy,  who  refused  to  deliver  it,  and  the  collection  of  a 
moiety  of  the  execution  was  enforced  against  the  plaintiff, 
and  it  was  for  the  neglect  of  the  officer,  in  not  turning 
out   the  property  attached,  that    the    action  was  brought. 
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Marchf 
1842. 


tion  would  not  lie.  The  judgment  creditor  made  no  com- 
plaint, nor  the  judgment  debtor,  whose  goods  had  been 
attached,  and  there  had  been  no  assignment  of  the  judgment 
to  the  plaintiff  so  as  to  create  any  privity.  When  the  court 
say  ^  that  the  officer  is  answerable  for  his  neglects  to  none 
*  but  the  plaintiff  or  the  defendant  in  the  suit,'  it  must  be 
taken  as  ap[dicable  to  such  a  state  of  facts  as  were  then 
before  them. 

It  has  been  settled  in  this  state  that  towns,  under  the 
statute,  are  liable  for  the  neglect  of  their  constables  in  the 
first  instance,  and  that  .a  suit  against  the  constable  is  not 
necessary. 

The  judgment  of  the  county  court  is  reversed,  and  judg- 
ment that  the  plaintiff's  declaration  is  sufficient. 


Gilman 

V. 

Moore. 


Harvbt  C.  Gilman  v.  William  Moore. 

A  note,  payable  in  good  well-finished  plows,  is  not  to  be  controlled  by 
parol  evidence,  showing  that  it  was  also  agreed,  when  the  note  was 
given,  that  if  there  should  be  improvenients  in  the  pattern  the  holder  of 
the  note  should  be  entitled  to  have  plows  of  the  improved  pattern. 

The  defendant,  to  pay  a  note  payable  in  the  month  of  February,  in  good 
well-finished  plows,  on  the  last  day  of  the  preceding  January,  set  apart, 
at  the  place  of  payment,  plows  of  the  description  required,  marked  with 
plaintiff's  name,  sufficient  to  pay  the  note,  and  the  plows  remained  at 
that  place  in  the  same  condition,  for  the  purpose  of  paying  the  note, 
from  that  time  through  the  month  of  February,  and  it  vms  held  that  a 
second  turning  out  of  the  property,  in  direct  terms,  in  the  month  of 
February,  would  be  a  useless  act,  and  not  required  to  bar  an  action  on 
the  note,  and  that  the  property  in  the  plows  vested  in  the  plaintiff  and 
the  note  was  thereby  paid. 

If,  aAer  this,  the  plows  were  still  permitted  to  remain  at  the  same  place, 
it  could  not  affect  this  question,  though  the  property  might  aflerwards 
have  been  damaged,  or  carried  away  by  some  one,  through  the  negli- 
gence of  the  defendant. 

Assumpsit,  on  a  prommissory  note,  given  by  the  defend* 
ant  to  the  plaintiff  for  fifty  dollars,  payable  in  good  well- 
finished  plows,  at  the  defendant's  shop,  in  the  month  of 
February,    1840.      On    the    trial  in    the   county  court  it 
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Calboovia,  appeared  that  on  the  last  day  of  Januarj,  1840,  the  defend- 
iS^  aat  set  aside  plows  to  the  amonot  of  said  note,  marking  the 
^^l^^p  name  of  the  plaintiff  on  each  plow,  and  the  same  plows 
remained  at  some  rods  from  the  shop  where  they  were  first 
phured,  through  the  months  of  February,  March,  April  and 
May,  when  this  suit  was  commenced.  It  did  not  appear  that 
there  was  any  other  tender  or  turning  out  of  the  plows 
than  above  stated,  or  that  any  one  examined  them  during  the 
above  period.  About  the  first  of  May,  it  was  noticed  that  the 
wheels  had  been  taken  from  two  of  the  ploi^hs  after  the  last 
day  of  January. 

The  pkintiff  offered  the  deposition  of  one  Calkins  which 
tended  to  show  that  he  was  present  when  the  note  was  given, 
and  that  it  was  agreed  that,  in  case  there  should  be  any  im- 
provement made  by  the  defendant  in  the  pattern  of  their 
plow,  the  plaintiff  was  to  have  the  improved  kind  in  payment 
of  the  note,  and  it  was  further  shown  that  the  defendant  did 
make  several  improvements  upon  said  pattern,  but  the  plows 
turned  out  were  of  the  kind  made  anterior  to  the  giving  of 
the  note,  and  not  of  the  kind  made  when  the  note  fell  due. 
The  deposition  was  objected  to  by  defendants,  and  rejected 
by  the  court. 

The  plaintiff  requested  the  court  to  instruct  the  jury  that, 
in  order  to  have  made  a  tender  which  would  have  satisfied 
the  note,  the  defendant  ought  to  have  had  the  plows  exam- 
ined on  the  day  the  note  fell  due,  and  have  then  declared 
his  intention  to  apply  them  in  payment  of  said  note ;  but  the 
court  instructed  the  jury  that  if  a  sufficient  number  of  plows, 
and  of  the  kind  and  quality  described  in  the  note,  were  set 
apart  for  the  purpose  of  paying  this  note,  and  were  kept  in 
that  condition  and  for  that  purpose  until  and  through  the 
last  day  of  February,  1840,  and  that  this  was  done  by  the 
defendant  and  at  the  place  of  payment,  which  was  admitted 
to  be  in  this  case  at  the  defendant's  shop,  this  would  be  a 
sufficient  tender  to  defeat  a  recovery  upon  the  note,  notwith- 
standing they  were  originally  turned  out  on  the  last  day  of 
January  preceding,  and  no  renewed  act  of  turning  out  was 
performed  by  defendant. 

The  jury  returned  a  verdict  for  the  defendant,  and  the 
pbuntiff  excepted  to  the  decision  and  charge  of  the  county 
court. 
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Moore. 


K  Paddock^  for  plaintiff.  Calkdohia, 

We  contend  that  there  was  no  legal  tender  in  this  case.      ^s^' 
I.  The  tender  was  not  made  when  the  note  feH  dae,  but      ^.T~ — 
was  made  one  month  before  it  fell  due,  and  Gilman  had  no         « 
knowledge  of  the  transaction.     The  note  was  payable  in  the 
month  of  February,  1840,  in  plows,  at  the  defendant's  shop; 
and  the  law  is  well  settled  that  a  tender  of  the  plows  shoiiM 
have  been  made  in  the  latter  part  of  the  last  day  of  Febma^ 
ry,  unless  notice  had  been  given  to  the  defendant  that  the 
payment  would  be  made  at  an  earlier  day  in  the  month.     No 
such  notice  was  given.     Bac.  Abr.  Tender  D.,  14,  IS,  16. 
Stark.  Ev.,  1396. 

2.  The  tender  was  not  sufficient  in  amount.  If  sufficient, 
it  was  because  the  wheels  and  coulters  were  in  the  plows  or 
the  last  day  of  February  ;  but  that  fact  does  not  appear.  No 
one  examined  the  plows  after  the  Slst  day  of  January,  until 
the  first  of  May,  when  two  of  the  wheels  and  coulters  were 
missing.  Therefore,  it  does  not  appear  that  the  wheels  and 
coulters  were  attached  to  the  plows  on  the  last  day  of  Feb- 
ruary, at  which  time  the  note  fell  due.  And  it  is  not  suffi- 
cient to  say,  because  they  were  there  on  the  3l8t  day  of 
January,  it  is  to  be  presumed  that  they  were  on  the  28th 
day  of  February.  The  plaintiff  wants  the  payment  of  bis 
note  in  something  more  substantial  and  tangible  than  pre- 
sumption. 

3.  Had  the  wheels  and  coulters  been  in  on  the  last  day  of 
February,  then  the  plaintiff  could  sustain  an  action  against 
the  defendant  as  bailee,  for  not  keeping  them  safely,  for  they 
were  "  carried  off  some  rods  from  the  shop,"  and  left  ex- 
posed to  be  plundered.  But  no  such  action  can  be  sustain- 
ed, for  the  reason  that  no  one  knows  whether  the  wfaeds 
were  in  or  not  when  the  note  fell  due.     1  Swift,  294. 

4.  It  does  not  appear  that  on  the  last  day  of  February  the 
defendant  intended  the  plows  for  the  plaintiff,  for  he 
neither  performed  any  act  nor  made  any  declaration  manifest- 
ing such  intent.  After  the  last  day  of  January  he  might 
have  changed  his  mind  and  taken  the  wheels  and  coultera 
from  the  plows  with  his  own  hands  and  for  other  uses. 

5.  It  is  contended  that  the  deposition  of  Calkins  oi^bt 
to  have  been  admitted,  because  it  did  not  cootradiot  nor 
vary  the  written  contract.     And  it  is  well  settled  that  whew 
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Calcdoiiia,  parol  evideDce  does  not  contradict  the  written,  it  is  admiasi- 
1842.'      ^^^-    ^  Starkie,  1047.    The  note   was  payable  in  plows, 
^.j^^     and  the  deposition  was  to  the  quality  only. 


V. 

Moore. 


M.  Hale  and  fF.  Upham,  for  defendant. 

1.  The  deposition  offered  in  the  court  below  was  properly 
excluded.  It  went  to  contradict  the  note  declared  upon, 
and  we  take  it  to  be  well  settled  that  parol  evidence  is  inad- 
missible to  supply  or  contradict,  enlarge  or  vary,  the  words 
of  a  pron>issory  note,  or  other  instrument  in  writing. 

'-'  Where  the  terms  of  an  agreement  are  reduced  to  wri- 
ting," says  Mr.  Starkie,  <^  the  document  itself,  being  consti- 
tuted by  the  parties  as  the  true  and  proper  expositor  of  their 
admissions  and  intentions,  is  the  only  instrument  of  evidence 
in  respect  to  that  agreement,  wiiich  the  law  will  recognize  so 
long  as  it  exists,  for  the  purposes  of  evidence."  3  Starkie's 
£v.  1002. 

It  is  also  a  weH  settled  principle  that,  where  an  agreement 
has  been  reduced  to  writing,  evidence  of  oral  declarations 
made  at  the  same  time  shall  not  be  admitted  to  contradict  or 
alter  it.  PUkiny.  Brainard  5  Conn,  R.  451.  Van  Outrand 
V.  Read,  1  Wend.  R.  424,  432.  Ripley  v.  Faige,  12  Vt 
R.  353.  Pickering  v.  Dawsen,  4  Taunt.  R.  178.  Tayloe 
V.  BriggSy  1  Peters'  R.  5d6.  SbanUand  v.  The  Ck)rp.  of 
Washington,  5  Peters'  R.  390.  Hunt  v.  Rousmanier,  8 
Wheat.  R.  174.  Sprigg  v.  Bank  of  Mount  Pleasant,  14 
Peters'  R.  201 .  Williams  v.  Hathaway,l9  Pick.  R.  387,314. 

2.  The  charge  in  the  court  below  was  correct.  If  such 
plows  as  the  note  described  were  set  apart  for  the  plaintiff 
and  marked  with  his  name,  and  were  ready  for  him  at  the 
place  of  payment,  on  the  day  it  became  due^  the  tender  was 
good  and  this  action  must  fail. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — ^The  note  upon  which  this  action  is  brought 
is  payable  '  in  good,  well-finished  plows.'  The  parol  evi- 
dence of  the  agreement,  made  at  the  time  the  note  was 
given,  that  if  there  should  be  improvements  in  the  pattern, 
the  plaintiff  should  be  entitled  to  receive  on  the  note  plows 
of  the  improved  kind,  was  rightfully  excluded.  The  effect 
of  it  is  to  vary  the  operation  of  the  note,  and,  instead  of  the 
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note's  being  payable  *  in  good,  well-finished  plows/  which  Calsdonia, 
doubtless  would  include  such  as  were  of  ordinary  use,  at  the        i842.' 
time  the  contract  was  entered  into,  it  would  be  confined  to      Gilman 
such  as  should  be  subsequently  made,  according  to  the  im-         «• 

,        ^^  Moore. 

proTed  pattern. 

The  more  important  question  in  the  case  arises  upon  the 
tender.     The  note  was  payable  in  the  numih  of  February. 
The  case  finds  that  on  the  last  day  of  January,  1840,  the  de- 
fendant set  apart  plows,  of  the  kind  and  quality  described  in 
the  note,  to  the  amount  of  the  note,  and  marked  the  plain- 
tiff's name  on  each  one  of  them,  and  they  remained  near  the 
defendant's  shop,  where  they  were  turned  out,  down  to  and 
through  the  month  of  May,  when  the  note  was  sued.    'As 
the  plows  were  turned  out  before  the  note  became  due,  they 
did  not,  at  that  time,  vest  in  the  plaintiff,  and  the  note  was 
not  then  paid.     The  note,  by  its  terms,  being  payable  in  the 
month  of  February,  the  defendant  might  pay  it  any  day  in 
the  month.     Under  the  charge  of  the  court  the  jury  must 
have  found  that  the  plows  were  turned  out  for  the  purpose 
of  paying  the  note,  and  were  kept  in  that  condition,  and  for 
that  purpose,  from  that  time  through  the  month  of  February. 
It  is  said,  in  argument,  that  about  the  first  of  May  it  was  dis- 
covered that  the  wheels  of  two  of  the  plows  had  been  taken 
away,  but  there  is  no  evidence  that  this  was  done  before  the 
note  became  payable,  and  the  jury  have  negated  ihe  fact  that 
it  occurred  before  the  first  of  March.     The  jury,  then,  have 
found  that  there  was  a  continuation  of,  or  keeping  good,  the 
tender  or  turning  out  of  the  property  up  to  and  through  the 
last  day  upon  which  the  note  was  payable.     The  taw  never 
requires  a  useless  act,  and  we  can  see  no  reason  why  the 
defendant  should  be  again  required  to  turn  out  the  property 
in  direct  terms.     It  had  been  expressly  turned  out,  set  apart, 
and  marked  with  the  plaintiff's  name.    The  jury  have  found 
the  purpose  and  the  intent  with  which  it  was  done,  and  that 
the  plows  were  kept  in  the  same  place  and  condition  down 
to  the  first  of  March.     The  effect  of  the  finding  of  the  jury 
must  be  td  vest  the  property  in  the  plows  in  the  plaintiff,  and 
the  note  is  thereby  satisfied.    See  McConnell  v.  Hally  Bray- 
ton's  R.  223.     It  was  of  no  consequence  to  the  parties  that 
the  defendant  should  have  caused  the  plows  to  be  examined 
on  some  day  upon  which  the  note  was  payable,  except  it 
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Calxdovia,  might  have  die  more  readily  fitrfitslied  bam  with  the  mauu 
184^  ^f  proof.  If  we  adnit  that  the  defefukfit,  as  is  contended, 
after  this  became  the  bailee  of  the  property,  still  the  paymeat 
of  the  debt  woald  not  be  affected,  tho^;fa  the  property  roigirt 
have  been  damaged  or  carried  away  through  his  neglect 
The  remedy,  in  such  case,  woaM  be  by  a  special  actioD  for 
such  ne^igeoce. 

The  judgment  of  the  county  court  is  aflkmed. 


Sanderaon 

V. 

Hvbbtfd. 


\ 


Jacob  Sandebson  v.  Obren  Hubbard. 

In  actions  of  slander  for  words,  not  actionable  in  themselves,  charging  t 
person  with  swearing  falsely,  it  is  necessary  that  the  declaration  should 
contain  averments  that  the  false  swearing  was  in  a  judicial  or  other  pro- 
ceeding, sanctioned  by  law,  in  which  an  oath  might  be  administeied ; 
that  the  defendant  spoke  the  words  in  a  conversation,  or  coHoqutum,  had 
concerning  the  plaintiff's  testimony,  and  that  he  thereby  intended  to 
charge  the  plaintiff  with  having  committed  perjury,  and  also  an  innaendo 
showing  the  injurious  sense  in  which  the  words  were  uttered. 

Where  the  words  relate  to  testimony  given  before  arbitrators,  the  want  of 
an  averment  that  the  plaintiff  was  legally  sworn  is  fatal. 

But  if  the  defendant  justify  the  speaking  of  the  words,  and,  in  his  plea, 
allege  that  the  plaintiff  was  examined  on  oath,  and  gave  his  testimony 
before  the  arbitrators,  and,  in  his  testimony,  did  knowingly  and  corroptlj 
■wear  falsely,  and  a  verdict  pass  for  the  plaintiff,  the  want  of  ao  innn- 
endo  and  averment  that  the  plaintiff  was  «wom  is  thereby  cared,  aod 
judgment  will  not  be  arrested. 

This  was  an  action  on  the  case  for  slanderous  words,  is 
three  counts. 

The  allegations  in  the  first  count,  after  reciting  the  previ- 
ous good  character  of  the  plaintiff,  &c.,  were  as  follows: 

*  And  whereas,  also,  before  the  committing  of  the  griev- 
'  ances  by  the  defendant,  as  hereinafter  mentioned,  a  certain 
'  arbitration  had  been  depending  at  said  Burke,  before  Philip 

*  Smith  and  Haines  W.  Beldin,  arbrtrators,  mutually  chosen 

*  by  the  parties,  to  determine  a  certain  action  on  book  ac- 

*  count,  (as  well  as  all  matters  in  controversy  between  the 
'  parties,)  wherein  the  said  Orren  Hubbard  was  the  plaintiff, 
<  and  the  present  plaintiff  was  the  defendant,  and  whid) 
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*  said  action,  and  all  matters  in  controversy  between  the  said  Calsdohia, 

*  parties,  bad  then  been  lately  heard  and  tried  by  the  said  13]^ 
<  arbitrators,  at  said  Burke,  to  wit,  on  the  20th  day  of  Jane,  ganderBoa ' 


^  1840,  and  on  such  trial,  before  said  arbitrators,  the  present  «• 
'  plaintiff  had  been  and  was  examined,  on  oath,  and  had 
*  given  bis  evidence  as  a  witness  for  and  on  his  own  behalf, 
'  to  wit,  on  the  20th  day  of  June,  1840;  yet  the  said  defen- 
^  dant,  in  no  wise  ignorant  of  the  premises,  but  contriving, 
^  and  maliciously  intending,  not  only  to  injure  the  said  plain- 
'  tiff,  and  deprive  him  of  his  good  name,  and  cause  it  to  be 

<  suspected  and  believed,  by  those  neighbors  and  citizens,  that 
'  he,  the  plaintiff,  bad  been  and  was  guilty  of  perjury,  and  to 
^  subject  him  to  the  pains  and  penalties  by  the  laws  of  this 
^  slate  made  and  provided  against  and  inflicted  upon  persons 
'guilty  thereof,  to  wit,  on  the  20tb  day  of  June,  1840,  at 
'said  Burke,  in  a  certain  discourse  which  he,  the  said  defen«* 
'  dant,  then  and  there  had  with  the  plaintiff,  in  the  presence 
'  and  hearing  of  divers  good  citizens  of  this  state,  then  and 
'  there,  in  the  presence  and  hearing  of  the  said  last  mentioned 
'  citizens,  fialsely  and  maliciously  spoke  and  published  to,  of 
'  and  concerning  the  plaintiff,  and  of  and  concerning  the  evi- 
'  dence  by  him,  the  present  plaintiff,  given  on  said  trial 
'  before  th6  said  arbitrators,  as  such  witness  as  aforesaid, 
'  these  false,  scandalous,  malicious  and  defamatory  words  fol- 
'  lowing,  that  is  to  say,  '^  You  (meaning  the  plaintiff)  took  a 
"  false  oath,  and  I  (meaning  the  defendant)  can  prove  it.'' 

Second  count.  '  And  afterwards,  to  wit,  on  the  day  and 
'  year  last  aforesaid,  at  Burke  aforesaid,  in  a  certain  other 
'  discourse  which  the  said  defendant  then  and  there  had  with 
'  the  plaintiff,  in  the  presence  and  hearing  of  divers  good  citi- 
'  zens  of  this  state,  then  and  there,  in  the  presence  and  hear- 
'  ing  of  the  last  mentioned  citizens,  falsely  and  maliciously 
'  spoke  and  published  to,  of  and  concerning  the  plaintiff,  and 
'  of  and  concerning  said  arbitration,  and  of  and  concerning 
'  the  testimony  by  him  given  on  said  trial,  before  said  arbi- 
'  trators,  as  such  witbess  as  aforesaid,  these  other  false,  scan- 
'  dalous,  malicious  and  defamatory  words  following,  that  is  to 
'  say,  ''  you  (meaning  the  plaintiff)  took  a  false  oath  about 
''  that  fence,  and  I  (meaning  the  defendant)  will  bring  you 
"  (meaning  the  plaintiff)  up  for  it,"  and  thereby,  then  and 

<  theie,  meaning  that  tbe  plabtiff,  in  giving  his  testimony  as 
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Caledohia,  ^  such  witness  on  said  trial,  before  said  arbitrators  as  afore- 
1&42.'       '  B^id)  ^^^  committed  wilfol  and  corrupt  perjury,  and  that  he 
Sanderson    '  ^^^'^  cause  the  plaintiff  to  be  prosecuted  therefor/ 

V.  Third  count.     *  And  afterwards,  to  wit,  on  the  day  and 

<  year  last  aforesaid,  at  Burke  aforesaid,  in  a  certain  other 
^  discourse  which  the  said  defendant  then  and  there  had  in 
'  the  presence  and  hearing  of  divers  good  citizens  of  this 
'  state,  he,  the  said  defendant,  further  contriving  and  intend- 

*  ing  as  aforesaid,  then  and  there,  in  the  presence  and  hear- 

*  ing  of  the  said  last  mentioned  citizens,  falsely  and  mali- 
'  ciously  spoke  and  published  of  and  concerning  the  plaintiff 
'  and  of  and  concerning  the  testimony  by  him  given  on  said 
^  trial,  before  said  arbitrators,  as  such  witness  as  aforesaid, 
Mhese  other  false,  scandalous,  malicious  and  defamatory 
'  words  following,  that  is  to  say,  '*  he  (meaning  the  plaintiff) 
**  took  a  false  oath,  and  I  (meaning  the  defendant)  will  make 
*'  him  (meaning  the  plaintiff)  smart  for  .it,"  and  thereby,  then 

<  and  there,  meaning  that  the  plaintiff,  in  giving  his  testimony 
'  as  such  witness  on  said  trial,  before  said  arbitrators  as  afore- 
^  said,  had  committed  wilful  and  corrupt  perjury,  and  that  he 

*  would  cause  the  pains  and  penalties  of  perjury  to  be  infiict- 
'  ed  on  the  plaintiff.  By  means  of  publishing  which  said 
^  false,  feigned,  scandalous  and  malicious  words,  he,  the  said 
^  plaintiff,  is  not  only  injured  and  prejudiced  in   his  good 

*  name  and  reputation,  but  has  been  liable  to  be  presented 
'  for  perjury,'  &c. 

The  defendant  pleaded  not  guilty,  and  the  following  spe- 
cial plea  in  bar : 

*  That  though  true  it  is  that  a  certain  arbitration  had  been 
^  depending  at  said  Burke,  before  Philip  Smith  and  Haines 
^  W.  Beldin,  arbitrators,  mutually  chosen  by  the  parties,  to 

*  determine  a  certain  action  on  book  account,  as  well  as  all 

*  other  matters  in  controversy  between  the  said  parties,  the 
'  present  plaintiff  and  defendant,  which  had  then  been  lately 
'  tried  before  said  arbitrators  at  said  Burke,  to  wit,  on  the 

<  20th  day  of  June,  1840 ;  and  on  such  trial,  before  said  arbi- 

*  trators,  the  said  Jacob  Sanderson  had  been  and  was  exam- 

*  ined  on  oath,  and  had  given  his  testimony  as  a  witness  in 

*  his  own  behalf,  to  wit,  on  the  20th  day  of  June,  1840 ;  wad 

*  the  said  Jacob  Sanderson,  on  giving  his  said  testimony,  did, 
^  on  his  said  oath,  knowingly,  falsely  and  corruptly  swear  and 
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*  affirm  of  and  concerning  a  certain  item  in  bis  the  said  San-  Caledonia^ 
^  derson's  exhibit  before  said  arbitrators,  against  him  the  said       1842. ' 

*  Hubbard,  of  the  following  tenor,  "  May  25.  To  burning  up    g^^^^^^ 
'<  twenty  rods  of  my  fence  $3.34  ;"  that  a  fire,  set  by  the         «> 

^  said  Hubbard,  had  taken  in  the  fence  of  the  said  Sanderson 

*  and  burnt  up  twenty  rods  of  said  fence. 

<  And  the  said  Jacob  Sanderson  having  knowingly  sworn 
<  falsely  and  corruptly  to  the  aforesaid  facts,  which  were  then 

*  and  there  deemed  material  on  said  trial,  the  said  Hubbard 
^  did  afterwards,  as  he  had  a  good  right  to  do,  at  said  Burke, 
'on  the  20th  day  of  June,  184,0,  speak  and  publish  of  and 
'  concerning  the  said  Jacob  Sanderson,  and  of  and  concern* 
^  ing  his  said  testimony,  to  divers  good  citizens  of  this  state 
'  and  to  himself,  ''"you  took  a  false  oath,  and  I  can  prove  it," 
'  lind  "  you  took  a  false  oath  about  that  fence,  and  I  will 
''  bring  you  up  for  it,"  and  '^  he  took  a  false  oath  and  I  will 
*'  make  him  smart  for  it,"  all  which  the  said  Hubbard  is  ready 

*  to  verify  and  prove  ;  wherefore  he  prays  judgment,'  &c. 

Replication.  '  That  said  defendant,  at  the  said  time  when, 
^  &.C.,  in  said  plea,  wilfully  and  maliciously  of  his  own  wrong, 

*  and  without  the  cause  by  him  the  said  defendant  in  his  said  ^ 

*  plea  alleged,  did  speak  and  publish  the  words,  mentioned 
'in  said  plea,  of  and  concerning  the  plaintiff,  in  manner  and 
'  form  as  the  said  plaintiff  hath  above  in  his  declaration  com- 

*  plained  against  him,  and  this  the  plaintiff  prays  may  be  in* 

*  quired  of  by  the  country.' 

From  the  testimony  introduced  on  the  trial  in  the  county 
court,  the  jury,  under  the  charge  of  the  court,  returned  a 
verdict  for  the  plaintiff. '  The  defendant  then  moved  in 
arrest  of  judgment  for  the  insufficiency  of'  the  declaration. 
The  county  court  overruled  the  motion,  and  the  defend* 
ant  excepted. 

Cahoon,  Becliwith,  Baylies,  and  Wingy  for  defendant. 

1.  The  first  count  in  the  declaration  is  insufficient.  The 
plaintiff  should  have  alleged  in  his  declaration  and  proved 
who  administered  the  oath,  and  what  oath  was  administered, 
and  that  the  magistrate  had  competent  authority  to  admin- 
ister such  oath. 

Arbitrators  have  no  power  to  administer  oaths,  and  there 

Vol.  XIV.  w.  r.  iv.  59 


Hubbard. 
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< 

Calsdonia,  is  no  allegatioD  that  the  oath  was  administered  by  a  justice 

1842.'      ^^  ^^^  peace,  or  any  person  having  authority. 
~    ~  The  distinction  to  be  found  in  the  cases  is  this  ;  when  the 

Sandenon  ' 

9.  declaration  shows  the  cause  was  tried  before  a  court  which, 
by  law,  have  authority  by  themselves,  or  their  clerk,  to  ad- 
minister oaths,  then  the  all^ation  that  the  plaintiff  was 
examined  on  oath,  before  said  court,  is  sufficient  But  if  the 
court  has  not,  necessarily,  such  authority,  then  it  is  necessary 
to  allege  and  prove  who  did  administer  the  oath,  and  also 
that  he  had  competent  authority  to  administer  it.  See  forms 
2  Chitty's  PI.  637,  and  others.  Hopkins  v.  BeedU,  I  Caines' 
R.  347.   Ward  v.  Clark,  2  Johns.  R.  10.    9  Cowen's  R.  30. 

There  is  no  colloquium  of  the  trial  which  is  necessary  to 
make  the  words  actionable. 

There  is  no  allegation  that  the  plaintiff's  testimony  was 
material  to  the  issue.  3  Johns.  Dig.  557.  Rouse  v.  Ross^ 
1  Wend.  475. 

Where  the  words  are  not  actionable  in  themselves,  and 
only  become  so  by  reason  of  extrinsic  matter,  it  is  necessary 
to  allege  a  conversation  about  the  plaintiff  and  about  the  ex- 
trinsic matter,  and  also  that  the  words  were  spoken  in  that 
conversation.  An  allegation  that  the  words  were  spoken  of 
and  concerning  the  plaintiff,  &c.,  is  not  sufficient.  But  if  the 
words  are  actionable,  as  a  direct  charge  of  perjury,  it  is  suffi- 
cient. 2  Chitty's  PI.  634,  641,  and  641,  b.  Ryan  fy  urife 
V.  Madden,  12  Vt.  R.  51.  Gldney  v.  Blake,  11  Johns.  R. 
54.  Milligan  v.  Thorn,  6  Wend.  412.  Van  Vechten  v. 
Hopkins,  5  Johns.  R.  220.     2  Wheaton's  Selwyn,  1278. 

The  words  set  forth  in  the  declaration  are  not  actionable, 
in  themselves.  Holt  v.  Scofidd,  6  T.  R.  691.  Hawkes  v. 
Hatvky,  8  East,  427.  JVard  v.  Clark,  2  Johns.  R.  10. 
Chapman  v.  Smith,  13  do.  78.  Vaughan  v.  Havens,  8  do. 
109.   Crookshank  v.  Gray,  20  do.  344.    2  Johns.  Dig.  382. 

Neither  does  the  plaintiff  all^e  that  the  defendant  meant 
to  impute  the  charge  of  perjury  to  him,  nor  that  he  was  so 
understood  by  the  hearers.  The  plaintiff  should  have  added 
an  innuendo,  that  the  defendant  meant  to  impute  t^liim  the 
crime  of  perjury.  And  the  court  cannot  say  that  the  plaintiff 
proved  on  trial,  or  that  the  jury  found,  that  the  defendant 
meant  to  impute  perjury  to  the  plaintiff.  It  could  not  be 
proved,  as  it  was  not  alleged  in  the  declaration. 
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The  first  thrive  objections  to  the  first  count  apply  to  the  Caledonia, 
second.     The  words  in  the  second  count  are,  ^you  took  a       i842.' 


*  false  oath  about  that  fence,  and  I  will  bring  you  up  for  it.*  Banderson 
This  is  bad,  as  there  is  nothing  previously  stated  to  which  it  v, 
can  refer.  There  is  no  allegation  that  the  arbitrators  had 
any  thing  to  do  with  a  fence,  or  that  the  plaintifi*  had  ever 
testified  about  a  fence,  or  that  there  was  any  colloquium  about 
a  fence,  or  any  thing,  in  which  the  plaintiff  could  have  com- 
mitted perjury. 

The  words  are  not  actionable  in  themselves,  and  are  not 
connected  with  any  thing  to  make  them  so. 

Most  of  the  objections  to  the  first  and  second  counts  apply 
to  the  third.  But  if  the  court  find  either  count  bad,  the 
judgment  must  be  arrested  in  Mo. 

The  defects  are  not  cured  by  verdict.  HaselHne  v. 
Weare,  8  Vt.  R.  480. 

T.  Bartleti,  for  plaintiff. 

From  the  books,  the  general  doctrine,  in  relation  to  the 
requisites  of  a  good  declaration  for  slanderdus  words,  seems 
to  be,  that  where  the  words  spoken  are  prima  facie  actiona- 
ble of  themselves,  without  reference  to  any  extrinsic  matter, 
it  is  sufficient  to  state  the  defendant's  malicious  intent,  and 
the  slander  concerning  the  plaintiff,  without  stating  any 
inducement.  But  where  the  words  spoken  do  not  of  them- 
selves convey  the  meaning  the  plaintiff  would  assign  to  them, 
or  are  equivocal,  and  require  explanation,  by  reference  to 
some  extrinsic  matter  to  show  that  the  words  are  actionable, 
then,  in  such  case,  four  allegations  are  necessary  to  make  a 
good  declaration  for  words  imputing  perjury ;  first,  that  the 
plaintiff  gave  evidence  on  oath,  and  the  occasion,  and  before 
whom  ;  secondly,  a  colloquium  or  speaking  by  the  defendant 
of  and  concerning  the  plaintiff,  or  with  reference  to  such 
evidence ;  thirdly,  the  words  themselves,  and,  fourthly,  the 
innuendo,  that  the  defendant  meant  by  the  words  alleged  to 
impute  perjury  to  the  plaintiff;  all  of  which  allegations  are 
contained  in  the  plaintiff's  declaration.  « 

And  we  confidently  believe  that  the  declaration,  in  the 
present  case,  is  drawn  in  strict  conformity  with  the  practice 
of  the  most  approved  pleaders  and  precedents.  See  pre- 
cedents in  declarations  for  slander  in  2  Chitty's  Pleadings, 
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C4LED01IIA,  634 ;  2  Saunders'  PI.  &  Ev.  805 ;  2  Swift's  Digest,  423 ; 
^842*'      Oliver's  Precedents,  323 ;  1   Chilty's   PL   381  ;  American 
Precedents  of  Declaration,    243;   2  Swift's  Digest,  425. 


Sanderson 

V. 

Hubbard. 


The  opinion  of  the  court  was  delivered  by 

RoTCE,  J. — It  is  well  settled  by  the  decisions  in  actions  for 
slander,  that  the  words  set  forth  in  either  count  in  the  present 
declaration  do  not,  of  themselves,  amount  to  an  accusation 
of  perjury.  They  do  not  import  with  sufficient  certainty  that 
the  false  oath  was  taken  under  any  judicial,  or  other  legal 
sanction.  And,  hence,  to  render  these  words  actionable,  it 
should  appear  that  they  were  spoken  with  reference  to  some 
proceeding  in  which  an  oath  might  lawfully  be  administered, 
and  in  which  a  false  statement,  under  oath,  might  amount 
to  legal  perjury.  It  should  also  appear  that  the  party  spik- 
ing the  words  designed  to  accuse  the  other  of  that  crime. 
It  is,  therefore,  required,  in  declaring  upon  such  words  as  are 
here  given,  to  accompany  them  with  an  introductory  state- 
ment or  colloquium,  alleging  the  occasion  on  which  they 
were  spoken,  and  the  proceeding  to  which  they  related ;  as, 
also  with  an  innuendo^  showing  the  injurious  sense  in  which 
they  were  uttered. 

The  declaration  before  us  contains  a  sufficient  colloquium, 
and,  to  the  words  set  forth  in  the  second  and  third  counts,  is 
added  an  innuendo,  in  which  the  meaning  of  the  words  is 
given  as  intended  by  the  defendant.  But  the  first  count  is 
still  left  without  an  innuendo  to  indicate  any  intended  charge 
of  perjury,  and  an  alleged  defect,  also,  remains  which  is 
applicable  to  all  the  counts,  namely,  the  want  of  any  aver- 
ment that  the  plaintiff  was  legally  sworn  to  give  testimony 
before  the  arbitrators.  The  averment  merely  is,  that  he 
^  was  examined  on  oath  and  gave  evidence.' 

But  conceding  that  the  declaration  was  demurrable  for  one 
or  both  of  these  defects,  we  observe  that  the  defendant, 
instead  of  demurring,  pleaded  in  bar.  In  that  plea  he 
expressly  admits,  or  rather  alleges,  that  the  plaintiflf,  <  was 
examined  on  oath,  and  gave  his  evidence  as  a  witness'  be- 
fore the  arbitrators.  He  further  alleges  that  the  plaintiff '  in 
giving  his  said  evidence  did,  on  his  said  oath,  knowingly, 
falsely  and  corruptly  swear  and  affirm,  of  and  concerning  a 
certain  exhibit  against  the  defendant,'   &q.    And   he  pro- 


Hubbard. 
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ceeds  to  say,  that,  inasmuch  as  the  plaintiff '  had  so  know-  Calzdoria, 

March 

'ingly  sworn  falsely  and   corruptly  to  the  facts  aforesaid,       i842.' 
*  which  were  then  and  there  deemed  material  on  said  trial,'  ~    ~ 

'       Sanderson 

he,  the  defendant,  spoke  the  words  complained  of.  We  are  ^  «. 
satisfied  that  by  thus  pleading  over,  and  making  these  allega- 
tions, the  defendant  has  obviated  all  valid  objections  to  the 
declaration.  Wood  v.  Scott^  13  Vt.  R.  42.  It  is  a  rule 
coeval  with  the  science  of  pleading,  not  only  that  facts 
admitted  by  the  pleadings  need  not  be  proved,  but  that  a 
party  shall  not  be  allowed  to  allege  or  insist  against  his 
previous  admission  or  dflegation  in  pleading.  According  to 
this  rule,  it  was  no  longer  necessary  for  the  plaintiff  to  prove 
either  the  speaking  of  the  words  declared  on,  or  that  he  was 
examined  on  oath  and  gave  his  evidence  as  a  witness  before 
the  arbitrators ;  for  all  this  is  not  merely  admitted,  but  ex- 
pressly alleged  in  the  plea.  There  is  also,  a  rule,  that  each 
part  of  the  pleadings  shall  be  construed  most  strongly  against 
the  party  pleading  it.  And  it  is  upon  that  ground,  if  any, 
that  the  declaration  could  have  been  regarded  as  defective, 
in  not  showing  more  directly  and  expressly  that  the  plaintiff 
was  duly  sworn  as  a  witness.  But  the  same  rule  applied  to 
to  the  plea  must  operate  to  supply  any  defect  of  the  declar- 
ation in  this  particular.  The  averments  in  the  plea  are  to  be 
taken  in  as  strong  a  sense  against  the  defendant,  as  the 
ordinary  use  of  such  language  will  justify.  The  allegation, 
that  the  plaintiff  was  examined  on  oath  as  a  witness,  should 
therefore,  be  understood  to  mean,  that  he  was  examined  in 
a  legal  manner,  and  under  the  usual  responsibilities  of  a  wit- 
ness ;  having  been  first  duly  sworn  before  a  magistrate.  And 
this  being  so,  it  follows  that  the  want  of  an  innuendo  in  the 
first  count  of  the  declaration  is  equally  supplied  by  the  plea. 
For  since  the  plaintiff  is  charged  in  the  plea  with  every  fact 
which  goes  to  make  up  a  full  definition  of  perjury,  the  defend- 
ant is  no  longer  at  liberty  to  insist  that  he  did  not  intend  to 
impute  that  crime  by  the  words  complained  of. 

Judgment  afilirmed. 
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ESSEX    COUNTY 


March  Term,  184S. 


PuiBNT,  Hoir.  CHARLES  K.  WILLIAMS,  Ckirf  JuMtue, 

«*      STEPHEN  ROYCE,     >   i|.w.#-./ 
«*      MILO  L.  BENNETT,  J  •»««««* 


Jonah  Brooks,  Jr.  &  Co.  v.  Wiluam  Jewell. 

Goodf  delWered  in  pajment  of  a  preexisting  debt  cannot  be  recoreied  for 
in  an  action  on  book,  nor  by  plea  in  oflEaet. 

fiat,  when,  from  the  nature  of  the  contract,  it  ia  contemplated  that  gooda 
•honld  be  charged  on  book,  or  there  is  to  be  a  subsequent  adjustment,  an 
action  may  be  maintained  therefor,  aHhough  it  was  intended  that  the  ac- 
count was  to  be  applied  in  payment. 

When  an  account  is  payable  in  goods  out  of  the  store  of  a  party,  it  is  not 
necessary  to  demand  the  goods  before  a  suit  is  brought  to  recoTer  the 
amount  of  the  account,  if  such  party  cease  trading  before  suit  broaght 
and  was  not  in  a  situation  to  pay  tlie  goods,  and  there  had  been  no  an- 
reasonable  delay  on  the  part  of  the  creditor  in  calling  for  them. 

Assumpsit  on  a  promissory  note  given  by  the  defendant 
to  the  plaintiffs  for  ^13.18,  dated  March  10,1834.  The 
action  was  commenced  before  a  justice  of  the  peace.  The 
defendant  filed  a  declaration  on  book  in  offset^  before  the 
justice,  and  also  in  the  county  court,  the  case  having  been 
appealed  to  the  county  court,  and,  upon  that  declaration, 
judgment  to  account  was  rendered  and  an  auditor  was  ap- 
pointed who  afterwards  reported,  in  substance,  as  follows ; — 
The  defendant's  account  was  for  one  thousand  cedar  posts, 
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at  three  dollars  per  hundred,  amounting  to  thirty  dollars,  and  Essbx, 
it  was  admitted  that  the  posts  were  delivered  to  Chapin  K.  ia42.' 
Brooks,  one  of  the  firm  of  Jonah  Brooks,  Jr.  &  Co.  The  Brooks  &  Co. 
auditor  found  that,  on  the  10th  day  of  March,  1834,  the  v- 
defendant  was  indebted  to  the  firm  of  Jonah  Brooks,  jr.  &  ^^^ 
Co.,  or  to  J.  &  C.  K.  Brooks,  which  firm  consisted  of  Jonah 
Brooks,  jr.  and  Chapin  K.  Brooks;  who  were  merchants  at 
Lunenburg ;  that  the  defendant  gave  said  firm  his  note  of 
that  date  for  $13.18;  that  the  defendant  continued  to 
trade  with  said  firm  until  the  19th  day  of  February,  1835;  that 
in  December,  1834,  the  said  Chapin  K.  Brooks,  one  of  said 
firm,  contracted  with  the  defendant  to  cut  and  deliver  to  him, 
at  a  place  agreed  upon,  the  1000  cedar  posts  charged  in  de* 
fendant's  account,  at  the  sum  of  $3  per  hundred,  and  it  was 
agreed  between  the  defendant  and  said  Chapin,  that  the 
posts  should  go  in  payment  of  said  company  note,  dated 
March  10th,  1834,  for  $13.18,and  the  remainder  on  his  store 
account/which  was  then  unsettled,  and  if  the  posts  should 
amount  to  more  than  the  store  account,  the  balance  should 
be  paid  in  goods  out  of  the  store;  that,  on  the  19th  day  of 
February,  1835,  the  defendant,  having  then  delivered  about 
700  posts,  called  at  the  plaintiff's  store  and  settled  his  ac- 
count and  gave  his  note  of  that  date  for  $  13.S5,  i>ayable  to  J. 
&  C.  K.  Brooks  ;  that  the  defendant  did  not  trade  with  the 
company  any  after  he  settled  his  account  on  the  19th  of 
February,  1835,  and  the  company  stopped  trade  on  the  22d 
of  June,  1835,  and  said  notes  were  never  cancelled.  If  the 
court  should  be  of  opinion,  from  the  foregoing  facts,  that  the 
plaintiffs  were  indebted^,to  the  defendant  on  book,  then  the 
auditor  allowed  the  defendant's  account  at  $30.00  and  ten 
dollars  twenty-five  cents  interest  thereon. 

The  plaintiffs  having  filed  with  the  auditor  the  note  dated 
19lh  of  February,  1835,  for  $13.25  ;  the  auditor  allowed 
$4.98  interest  thereon,  which,  being  deducted  from  the 
defendant's  account,  left  the  sum  of  $23.02  due  the  de« 
fendant  to  balance  book  accounts  between  the  parties. 

The  county  court  accepted  the  report  and  rendered  judg- 
ment thereon  for  the  defendant  to  recover  upon  his  declara- 
tion in  ofiset  against  the  plaintiffs  the  sum  of  $22.02.  The 
defendant  pleaded  this  judgment  in  ofiset  to  the  note  in  suit, 
and  the  county  court  rendered  a  final  judgment  in  favor  of  the 
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Essex,      defendant,  for  the  balance  doe  him  after  dedacting  the  amoant 

1842.'      of  said  note.     The  plaintifls  excepted  to  the  decision  of  the 

county  court  in  renderinfir  judgnient  for  the  defendant  on  the 

Brooks  A  Co.        ,./,  ,  OJ      © 

,7.         auditor  8  report. 

Jewell. 

W.  Heywoody  Jr.^  for  plaintiffs. 

I.  The  plaintiffs  object  to  the  affirmance  of  the  judgment 
of  the  county  court  for  the  reason  that  it  does  not  appear 
that  the  posts  were  delivered  to  the  plaintiffs,  but  on  the  con- 
trary it  would  seem,  from  the  report,  that  they  were  deliver- 
ed to  one  of  the  plaintiffs  for  his  individual  benefit. 

II.  The  posts,  if  delivered  the  plaintiffs,  were  delivered  as 
a  payment  of  defendant's  note  and  should  have  been  given 
in  evidence  as  payment  in  the  action  instead  of  filing  a 
declaration  in  offset  as  was  done  in  this  case.  This  course 
seems  to  have  been  taken  for  the  purpose  of  makir^  the 
defendant  a  witness  to  prove  the  payment  of  the  Jiote  in  suit 
This  cannot  be  done.  Slaason  v.  Davis  et  al.  I  Aikena' 
R.  73. 

Goods  or  money  delivered  in  payment  of  a  debt  can  never 
be  the  ground  of  an  action.  1  Swift's  Dig.  583.  AUen  v. 
TkraU,  10  Vt.  R.  255.     Stevens  v.  Tattle,  3  Vt.  R.  519. 

The  right  to  charge  on  book  must  exist  at  the  time  of  the  de- 
livery of  the  goods  and  no  subsequent  contingency  can  give 
the  right  to  make  the  charge.  Nason  Y.Crockefyll  Vt.R.463. 
If  the  plaintiffs  were  to  pay  for  the  posts  in  goods  out  of  their 
store,  the  defendant  cannot  recover  therefor  unless  the  fdain- 
tiffs  refused  to  deliver  him  goods  on  reasonable  request. 
Scott  v.  Nichols,  1 2  Vt.  R.  76. 

See  Chillis  v.  Wood,  1 1  Vt.  R.  466,  where  it  was  decid- 
ed that  the  plaintiff  might  recover  for  money  paid  ;  but  that 
case  was  so  decided  for  the  reason  that  the  parties  treated 
the  money  so  paid  as  a  subsisting  claim  and  it  was  credited 
by  defendant  and  charged  by  plaintiff  and  the  debt  on  which 
it  was  to  have  applied  was  sued  and  collected  by  defendant 
before  the  action  was  brought.  See  Loomis  v.  PtUvm',  9 
Johns.  R.  244. 

J.  Young  and  J.  Cooper,  for  defendant. 
The  parties  shall  have  the  same  right  to  plead  in  offset  in 
a  case  coming  into  the  county  court  by  appeal  as  if  the  ac- 
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tion  bad  been  originaliy  eotered  in  the  county  court.  ReYised      Essex, 
Statutes,  chap.  34,  sec.  6.  '^^^' 

The  defendant  may  file  his  declaration  on  book  in  offset  I     ^   .  ^ 

^  Brooks  Ac  Co. 

to  the  plaintiff's  demand.     Revised  Statutes,    chap.    34,         v. 
sec.  8.     And  the  sum  recorered  on  such  declaration  shall  be      ''^^^"' 
set  off  against  the  demand  of  the  original  plaintiff.     Chap. 
34»  sec.  9.     See  Way  v.  WahefidA,  7  Vt.  R.  233. 

The  opinion  of  the  court  was  delivered  by 

Williams,  ChJ. — ^The  question  before  us  is,  whether  the 
report  of  the  auditor  should  have  been  accepted  on  the  facts 
as  found  and  stated-by  him. 

The  charge  was  for  one  thousand  cedar  posts  at  $30.00. 
Two  objections  are  raised  by  the  plaintiffs  against  a  recovery 
in  favor  of  Jewell ; — ^first,  that  the  posts  were  contracted  for 
and  delivered  to  Chapin  K.  Brooks,  one  of  the  firm  of  the 
plaintiffs.  On  this  it  is  sufficient  to  remark,  that  it  was  a 
question  of  fact  for  the  auditor  to  decide  whether  the  charge 
was  properly  against  Jonah  Brooks,  Jr.  &  Co.  or  against 
Chapin  alone,  and  he  has  found  against  the  firm.  Moreover, 
from  the  facts  as  detailed,  there  is  no  question,  but  that  the 
conclusion  to  which  he  arrived  was  correct. 

The  second  objection  is,  that  the  posts  were  delivered  in 
payment  of  the  note  in  suit,  and  therefore  can  afford  no 
ground  for  a  recovery  in  an  action  on  book,  and  the  cases  of 
Slassan  v.  Davi9,  1  Aikens,  73,  and  Sievens  v.  Tattle^  3 
Vt.  R.  19,  relied  are  on  in  support  of  this  objection.  It  is 
true  that  where  goods  or  money  are  delivered  or  services 
performed  in  payment  of  a  debt,  they  cannot  be  the  subjects 
of  an  action,  but  must  be  applied  in  payment,  and  if  a  suit 
is  brought  on  the  original  debt,  the  party  paying  must  see 
that  the  application  is  made.  That,  which  is  intended  to 
extinguish  a  demand  and  prevent  a  suit,  is  not  to  be  made 
the  subject  and  foundation  of  an  original  action  or  suit,  to 
recover  therefor.  Neither  can  any  one,  on  a  plea  in  offset^ 
recover  for  any  demand  for  which  he  could  not  recover  in 
an  original  action.  But  where-an  account  was  contracted  the 
parties  must  have  contemplated  that  charges  therefor  should 
be  made  on  book,  and  which  must  be  subject  to  a  future 
adjustment  between  them,  though  they  may  have  intended 
the  amount  shouldi  in  the  end,  be  applied  in  payment  of  an 
Vol.  XIV.  w.  r.  iv.  60 
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existing  debt.  An  action  on  book,  or  a  plea  in  offset  may  be 
maintained,  to  recover  therefor,  if  the  creditor  refuses  either 
to  adjust  the  account  or  apply  the  bahnoe  in  payment  This 
was  decided  in  the  case  of  SXrang  t.  MeCanndy  10  Vl  R. 
231.  The  case  under  consideration  is  within  the  principle 
decided  in  the  latter  case.  Indeed,  from  the  firsts  reported 
by  the  auditor,  it  would  appear  rather  that  the  note,  by  the 
agreement  of  the  parties,  was  to  be  received  by  the  defend* 
ant  in  payment  of  his  account ;  as  the  account  was  to  be 
for  a  much  larger  sum  than  the  note.  The  auditor  and  the 
county  court  decided  correctly  in  allowing  the  defendant, 
Jewell,  to  recover  for  the  amount  of  the  cedar  posts.  The 
auditor  has  deducted  from  the  account  of  Jewell  another 
note  of  <|  13.35  given  in  February,  1835.  From  the  fitcta 
stated  in  the  report,  this  was  correct,  as  the  cedar  posts 
were  to  be  paid  for  in  goods  out  of  the  store.  This  note 
was  given  for  such  goods  after  a  part  of  the  posts  had  been 
delivered  but-before  the  whole  were  delivered.  The  balance 
due  for  the  posts,  which  was  to  be  paid  in  goods  out  of  the 
store  of  the  plaintiffs,  was  not  paid,  as  they  stopped  trading 
in  June,  1835,  only  a  few  months  after  the  posts  were  de- 
livered, and  they  could  not,  according  to  the  terms  of  the 
contract,  pay  in  the  manner  agreed  on,  and  there  was  no 
unreasonable  dehy  on  the  part  of  the  defendant  in  not  call* 
ing  for  the  goods,  before  that  time.  The  ju<i^ment  of  the 
county  court,  therefore,  in  favor  of  the  defendant,  for  the  sum 
which  the  plaintiffs  were  in  arrear  to  him,  is  affirmed. 


Joseph  Hopkins  v.  Willard  &  Poland. 


An  ftitorDey,  who  receives  a  demand  for  collection  fVom  a  creditor  at  a 
distance,  without  any  special  instructions,  has  a  discretionary  power  not 
to  have  the  debtor  committed  on  the  execution,  and,  if  he  has  been  com- 
mitted, may  discharge  him  from  the  commitment,  if  he  acts  as  a  man  of 
common  prudence  would  do,  firom  the  apparent  circumstances  of  the 
debtor. 

There  is  combined  in  the  character  of  attorney  that  of  agent,  to  some  ex* 
tent. 

Case,  against  the  defendants,  who  were  partaers  and  prae- 
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lising  attorneys,  residing  in  Lamoille  county,  in  this  state,  for 
fniscondact  and  negligence  in  regard  to  a  demand  against  Isaac 
R.  PettingiU,  left  with  them  by  the  plaintiff  for  collection,  in 
March,  1838.     The  plaintiff  resided  in  Essex  county. 
Plea  not  guilty,  and  trial  by  jury. 

On  the  trial  in  the  court  below,  it  appeared  that  the  defen- 
dants commenced  a  suit  on  said  demand  and  attached  a 
horse,  and,  on  the  9th  day  of  April,  1838,  a  judgment  was 
recovered  against  PettingiU  in  said  suit,  on  which  an  execu- 
tion issued,  and  the  horse  was  sold  and  the  proceeds  of  the 
sale  were  applied  in  part  payment  of  the  execution,  leaving 
a  balance  unpaid,  and  that  the  execution  then  remained  in  the 
hands  of  a  deputy  sheriff.  Testimony  was  introduced  by  the 
plaintiff  tending  to  show  that  after  the  sale  of  the  horse,  and 
while  the  execution  was  in  the  bands  of  such  deputy  and  in 
full  life,  the  debtor  applied  to  the  defendant,  Willard,  reques- 
ting him  to  direct  the  officer  not  to  coounit  the  debtor,  as  he 
was  ponr  and  wished  to  be  absent  and  at  large,  at  the  time ; 
that  Willard  yielded  to  the  request ;  that  the  defendants  af- 
terwards, in  March,  1840,  sued  the  judgment  and,  in  that 
aoit  arrested  the  body  of  the  debtor,  and  obtained  a  second 
judgment,  took  out  execution  thereon  and  caused  the  body 
of  the  debtor  to  be  committed  to  jail ;  that  after  the  debtor 
had  remained  within  the  liberties  of  the  jail  yard  by  virtue 
of  said  commitment  about  two  weeks,  the  defendant,  Poland, 
discharged  the  debtor  from  his  commitment  and  took  his 
note  for  the  amount  then  due ;  that  at  the  time  of  such  dis- 
charge of  the  debtor,  he  and  others  represented  to  Poland 
that  he  was  poor  and  was  entitled  to  be  discharged  from  his 
imprisonment  on  taking  the  poor  debtor's  oath.  Testimony 
was  also  given  tending  to  show  that  during  the  time  the  de« 
fendants  had  said  demand  for  collection,  the  debtor  paid 
other  debts  amounting  to  several  hundred  dollars ;  that  at 
the  time  when  the  defendant,  Willard,  directed  the  officer 
not  to  commit  the  debtor,  the  latter  had  an  interest  in  real 
estate  in  Hardwick  to  the  amount  of  several  hundred  dollars, 
and  that  this  interest  continued  in  the  debtor  from  the  fall  of 
1837  to  the  first  of  February,  1839. 

The  defendants  introduced  testimony  tending  to  show  that 
they  made  diligent  inquiry  in  regard  to  the  circumstances  of 
the  debtor  dmring  aU  the  time  they  had  said  demand  for.coU 
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E8SE1,      lection  ;  that  the  debtor  was  wholly  irrespMisible  and  unable 
1842.*      ^  P^y  ^°y  thing  except  what  he  paid  by  procuring  one  Cady 
„    , .        to  secure  a  debt  to  one  Robinson  and  by  indudng  one  Pen- 
o.         nock  to  relinquish  a  mortgage  in  his  favor  upon  the  debtor's 
Poluid.      ^^^'  estate  in  Hacdwick  and  permitting  Cady  to  take  a  mort- 
gage thereof ;  that  during  all  tire  time  the  defendants  had 
said  demand  for  collection  the  debtor's   real  estate  was  in- 
cumbered by  a  mortgage  on  record  to  the  full  value  of  sach 
estate,  and  that  the  defendants  had  no  means  of  knowing 
that  the  mortgage  debt  was  otherwise  secured,  although,  in 
fact,  the  mortgagee  held  other  collateral  security,  which  he 
finally  concluded  to  rely  npon  and  permit  Cady  to  take  a 
mortgage  of  the  real  estate ;  that  the  debtor  had  not,  during 
any  of  the  time  while  said  demand  was  in  the  defendants' 
hands,  any  attachable  property,  real  or  personal,  known  to 
the  defendants,  other  than  said  real  estate  so  mortgaged,  and 
that  they  used  the  utmost  diligence  in  attempting  to  secure 
and  collect  said  demand  and  had  paid  to  the  plaintiflf  the 
full  sum  realized  from  the  sale  of  said  horse  on  the  first  ex- 
ecution. 
//s^From  this  testimony,  the  court  charged  the  jury  that  when 
-V    an  attorney  takes  a  demand  for  collection,  he  is  bound  to 
use  common  diligence  and  prudence  in  enforcing  the  collec- 
tion of  the  demand,  and  if  the  defendants  had  been  thus 
diligent  and  prudent,  they   were  not  liable  in   this  action ; 
that  while  an  exectition  is  in  an  officer's  hands  and  in  life, 
and  the  debtor  liable  to  arrest,  the  attorney  has  a  discretion 
not  to  have  him  committed,  if,   on  diligent  examination, 
originally  made,  he  believes  that  a  commitment  would  be  in- 
jurious to  the  interest  of  the  creditor,  and  that  the  attorney 
has  the  same  discretion  to  release  a  debtor  from  jail ;  that 
when  the  creditor  resides  at  such  a  distance  that  he  cannot 
be  consulted,  the  attorney  may  exercise  such  discretion  on 
his  own  responsibility,  if  he  uses  the  same  diligence  and 
faithfulness  that  a  man  of  common  prudence  uses  in  his  own 
business,  and  that  the  defendants  were  justified  in  acting  on 
the  apparent  circumstances  of  the  debtor,  after  reasonable 
examination  originally  made  as  to  his  situation  and  property, 
and  were  not  bound  to  know  his  actual  conditidn  as  to  pro- 
perty.   The  jury  returned  a  verdict  for  the  defendants  and 
/     the  plaintifi*  excepted  to  the  charge  of  the  county  coort 
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J.  &  WdU  and  jS^.  Cushman  argued  for  plaintiff. 

Poland  and  S.  W.  Cooper^  for  defendants. 

The  main  question  in  this  case  is  as  to  the  authority  of  an 
attorney,  in  the  collection  of  a  debt  intrusted  to  his  care. 

The  older  authorities  seem  to  be,  that  an  attorney  is  only 
liable  for  gross  negligence ^  that  if  the  attorney  acted  bona 
JidSj  although  erroneously,  he  is  not  to  be  made  liable.  Piit 
T.  Yaldeny  4  Burrow's  R.  2060.  RusseU  v.  Palmer,  2  Wil- 
son's R.  325. 

Later  cases  seem  to  have  narrowed  these  decisions  some- 
what. In  the  case  of  Compton  v.  Chandless,  3  Camp.  R. 
19,  it  is  said  by  Le  Blanc,  J.  that  'an  attorney  is  only  bound 
'  to  use  reasonable  care  and  skiU  in  managing  the  business  of 

*  his  client  and  if  he  were  liable  further,  no  one  would  ven- 

*  turn  to  act  in  that  capacity .''  In  the  case  of  CHlbert  v. 
Williams,  8  Mass.  R.  57,  the  court  say  'that an  attorney  is 
'  not  answerable  for  every  error  or  mistake,  but  shall  be  pro- 
'  tected  when  he  acts  in  good  faith  and  to  the  best  of  his 
<  skill  and  knowledge.'  In  the  case  of  Crooker  v.  Hutchin- 
son if   Cushman,  1  Vt.  R.  73,  the  court  say  '  attorneys  in 

*  matters  of  collection  are  to  follow  implicitly  the  directions 
^  of  the  creditor,  and  in  the  absence  of  the  client  and  of 

*  special  instructions  they  should  diligently  prosecute  such 
'  measures  as  they  may  reasonably  suppose  the  client  would 
^  direct  if  applied  to,  and  made  acquainted  with  all  the  cir- 

*  cumstances.' 

This  case  seems  to  carry  the  liability  of  attorneys  further 
than  any  previous  case  but  as  it  is  the  decision  of  our  own 
court,  we  suppose  it  will  be  followed  in  the  decision  of  this 
case. 

In  this  case  the  court  charged  the  jury  that  the  defendants, 
after  using  common  diligence  and  making  reasonable  ex- 
amination and  inquiry  to  ascertain  the  situation  of  the  debt- 
or's property,  were  bound  to  exercise  their  discretion  as  to 
the  course  to  be  taken,  and  if  they  pursued  the  same  course 
and  used  the  same  diligence  and  faithfulness  that  a  man  of 
common  prudence  does  in  his  own  affairs,  that  was  all  they 
were  bound  to  do,  and  the  jury  have  found  that  they  did 
use  such  diligence  in  examination  and  such  discretion  in  the 
course  they  took. 
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This  was  certainly  as  far  as  the  case  in  1  Vt  R.  73,  goes, 
for  the  defendants  could  not  suppose  that  the  plaintiff,  if  ap- 
plied to  and  noade  acquainted  with  facts,  would  direct  any 
other  course  than  such  as  a  prudent  man  would  faimself 
take. 

Whether  the  defendants  did  exercise  reasonable  care  and 
prudence  in  the  course  they  took  was  properly  left  to  the 
jury  to  decide.     Reece  v.  Rigby,  4  Barn.  &  Aid.  R.  302. 


The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — ^The  demand  was  left  with  the  defendants  for 
collection,  wilhout  any  express  instructions  as  to  the  course 
to  be  pursued  by  them,  and  the  question  must  depend  upon 
the  implied  powers  of  the  attorney  in  such  case.  Certainly  no 
fault  can  be  found  with  the  charge  of  the  court,  which  re- 
quires the  attorney  to  use  commori  diligence  in  the  collection 
of  the  demand,  by  which  we  are  to  understand  that  degree 
of  diligence  which  a  man  of  ordinary  prudence  would  use 
in  his  own  business.  If,  in  the  absence  of  any  special  in- 
struciions,  such  degree  of  diligence  is  used,  the  attorney 
cannot  be  charged  with  negligence,  as  this,  in  a  case  like  the 
present,  simply  implies  a  want  of  ordinary  care.  The  oonrt 
told  the  jury  that  the  defendants  had  a  discretion  not  U^hdife 
the  debtor  committed,  if  there  was  good  reason  to  believe 
that  such  a  course  would  be  injurious  to  the  creditor,  and 
that,  after  commitment,  he  had  the  same  right  to  release 
the  debtor  from  jail,  and  that  he  might  do  this,  without 
consuttiag  the  creditor,  when  he  resided  at  a  distance,  pro- 
vided he  acted  as  a  man  of  common  prudence,  and  in  so 
doing  he  might  be  guided  by  the  apparent  circumstances  of 
the  debtor.  In  Briggs  v.  Georgia,  10  Vt.  R.  68,  it  was 
held  that,  in  this  state,  there  is  combined  in  the  character  of 
attorney  that  of  agent  to  a  certain  extent,  and  that  an  at- 
t€>rney,  employed  to  conduct  a  litigated  suit,  might  empby 
assistant  counsel  in  the  absence,  and  upon  the  credit  of  his 
client.  Much  more  should  the  attorney,  who  receives  a  de- 
mand for  coIlectioD  from  a  distant  creditor,^  combine  the 
character  of  agent.  This  will  be,  ordinarily,  beneficial  for 
the  creditor,  and  is  in  accordance  with  our  course  of  business. 
When  the  creditor  is  remote,  he  cannot  be  supposed  to  be 
particularly  advised  of  the  situation  of  the  diebtor ;  and  if 
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the  attorney  uies  the  requisite  diligence,  be  must  certainly      Ebsbx, 
be  justified  in  acting  upon  the  result  of  bis  information.        \^  ISlsf' 

Though  we  may  have  extended  the  powers  of  an  attorney  ^p      7 — 
somewhat  beyond  his  powers  at  common  law^  yet,  it  is  believ-  v. 

ed,  that  the  views  now  expressed  are  in  accordance  with  a      ®^®**- 
long  course  of  practice  in  this  state,  founded  in  good  reason. 

The  judgment  of  the  county  court  is  affirmed.     V^ 


John  M.  French  v.  Jambs  Steele. 

Where  the  complaint,  in  an  audita  querela,  is  traversed,  and  a  verdict  found 

for  the  complainant,  the  court  cannot  render  judgment  for  the  defendant, 

notwithstanding  the  verdict. 
In  such  case,  if  the  complaint  is  defective,  a  motion  in  arreai  should  ho 

made  to  test  its  sufficiency. 
Semble.     Such  motion  should  be  made  in  the  county  court,  and  cannot  be 

entertained  in  the  supreme  court. 

Audita  CtuEBELA,  to  vacate  a  judgment  and  execution. 

The  complaint  was  in  substance  as  follows:  that  at  the 
county  court  begun  and  holden  at  Guildhall,  within  and  for 
the  county  of  Essex,  on  the  third  Tuesday  of  December, 
1837,  the  defendant  recovered  judgment  in  an  action  of 
book  account,  upon  the  report  of  auditors,  against  tbe  com- 
plainant, for  the  sum  of  ninety  seven  dollars  and  seventy  five 
cents  debt  or  damages,  and  for  the  sum  of  seventy  one  dol- 
lars and  fifty  eight  cents  costs  of  suit ;  that,  at  Guildhall,  on 
the  22d  day  of  January,  1838,  the  defendant,  for  a  valuable 
consideration,  executed  and  delivered  to  the  complainant  an 
agreement,  under  his  seal,  covenanting  that  the  defendant 
would  take  the  Ezra  Carter  farm,  so  called,  of  one  hundred 
and  twelve  acres,  situated  in  Bloomfield,  at  the  appraisal  of 
Thomas  Burnside  of  its  true  value  in  cash,  and  that  the 
amount  the  said  farm  should  be  appraised  at  should  be  ap- 
plied on  an  execution  in  favor  of  the  defendant,  against  the 
complainant,  issued  on  the  aforesaid  judgment,  provided  the 
comfdainant,  at  the  time  the  same  should  be  appraised  as 
aforesaid,  should  convey  the  title  to  said  land  to  said  Steele, 
by  a  good  deed,  duly  executed  and  delivered  to  said  Steele 
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by  the  complainant,  with  a  covenant  to  warrant  and  defend 
the  same  to  the  defendant,  his  heirs  and  assigns,  against  the 
lawful  claims  and  demands  of  any  person  or  persons  whom- 
soever ;  that,  on  the  28d  day  of  January,  1838,  the  said 
Burnsideviewed  and  examined  the  said  Carter  farm,  and 
appraised  it  at  the  sum  of  $  192.00,  as  its  true  value  in 
money,  and  made  a  certificate  thereof  under  his  hand  ;  that 
on  the  25th  day  of  January,  1838,  at  said  Guildhall,  the 
complainant  made  his  deed  of  said  premises  in  due  form  of 
law,  containing  a  covenant  of  warranty  against  claims  of  all 
persons,  conveying  said  farm  to  the  defendant,  and  then  and 
there  notified  the  defendant  of  said  appraisal,  and  showed 
him  the  certificate  thereof,  signed  by  said  Bumside,  and  ten- 
dered said  deed  to  him  in  satisfaction  of  said  judgment  and 
execution,  notwithstanding  the  appraisal  of  said  land  exceed- 
ed the  amount  of  the  judgment  and  execution  ;  that  the  de- 
fendant refused  to  receive  said  deed  ;  that  the  complainant 
was  still  ready  to  deliver  said  deed,  and  that  he  had  made  no 
other  conveyance  of  said  farm ;  that,  notwithstanding  the 
complainant  had  complied  with  said  agreement,  on  his  part, 
and  satisfied  said  judgment  and  execution,  as  aforesaid,  the 
defendant  had  taken  out  a  writ  of  execution  on  said  judg- 
ment, in  due  form  of  law,  dated  December  26,  1837,  and 
delivered  it  to  the  constable  of  Bloomfield  to  serve  and  return, 
and  that  the  complainant  was  in  danger  9f  having  his  prop- 
erty attached  and  sold  thereon* 

The  defendant  pleaded  not  guilty,  and  issue  was  joined  to 
the  country. 

On  the  trial  in  the  county  court,  the  complainant  gave  in 
evidence  the  contract  set  forth  in  his  complaint,  and  proved 
that  he  procured  the  land  therein  described  to  be  appraised 
by  said  Burnside,  who  made  a  certificate  of  the  appraisal,  as 
set  forth  in  the  complaint,  which  certificate  was  also  intro- 
duced as  testimony,  but  the  defendant  was  not  notified  of  the 
time  of  the  appraisal,  and  was  not  present  when  Bumside 
viewed  the  land,  and  had  no  knowledge  thereof.  The  com- 
plainant  further  proved  that  on  the  28th  of  January,  1838, 
he  executed  and  tendered  to  the  defendant  such  a  deed  of 
the  land  as  was  specified  in  said  contract ;  that  the  defendant 
refused  to  accept  such  deed,  and  subsequently  took  out  an 
execution  on  said  judgment,  and  was  proceeding  to  levy  it 
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when  the  writ  in  the  present  suit  was  served.  The  existence 
of  the  judgment  was  admitted. 

Upon  these  facts  the  county  court  directed  a  verdict  for' 
the  complainant.    The  defendant  moved  for  a  judgment  in 
his  favor,  notwithstanding  the  verdict,  and  thereupon  the 
county  court  rendered  a  judgment  for  the  defendant. 

The  complainant  excepted  to  the  decision. 

Wm.  Hey  wood,  Jr.,  for  complainant. 

1.  The  defendant  cannot  move  lor  judgment,  notwith- 
standing the  verdict,  when  the  verdict  passes  for  plaintiff 
upon  an  insufficient  declaration.  The  most  the  defendant 
can  have  is  an  arrest  of  judgment,  if  the  declaration  is  insuffi- 
cient. Smith  v.  Smithy  4  Wend.  R.  468.  Schermerhom 
V.  Schermerhom,  5  do.  513. 

2.  The  agreement  made  by  the  defendant  to  take  land  in 
payment  of  the  judgment,  and  the  tender  of  the  deed  in 
compliance  with  that  agreement,  operate  as  a  payment  of  the 
judgment.     Bryant  v.  Gale,  5  Vt.  R.  416. 

3.  It  was  not  necessary  that  the  defendant  should  have 
notice  of  the  time  of  the  appraisal  of  the  land.  Galusha  v. 
Sinclair,  3  Vt.  R.  394.  GUman  v.  Thompson,  1 1  do.  643. 
Blanchard  v.  Brooks,  12  Pick.  R.  47.  No  notice  is  neces- 
sary to  be  given  of  the  executing  of  an  elegit.  2  Saunders' 
R.  68,  f,  note  2. 
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Defendant,  pro  ae. 

Two  questions  are  presented  by  this  bill  of  exceptions  for 
the  consideration  of  this  court. 

I.  Could  the  bond,  executed  by  the  defendant,  if  the  con- 
dition had  been  performed  by  the  complainant,  operate 
as  a  payment  and  discharge  of  the  execution  and  judgment, 
without  an  acceptance  on  the  part  of  the  defendant  ? 

II.  Did  the  complainant  comply  with  and  perform  the 
condition  of  the  bond  according  to  the  letter  or  spirit  of  the 
condition  ? 

1.  The  complainant  did  not  bind  himself  to  convey  the 
farm,  nor  was  the  deed  accepted  by  defendant,  nor  was  it  a 
superior  contract,  superseding  and  extinguishing  the  old  one, 
nor  was  it  an  accord  and  satisfaction.  Bryant  v.  Gale,  5  Vt* 
R.  416,  and  authorities  there  quoted. 
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Essn,  2.  We  contend  that,  from  the  authority  of  the  case  in  5 

1842.'      ^^«  R.  416,  and  the  cases  there  cited,  the  execotion  of  the 


French      hood,  even  had  the  condition  of  it  been  fully  and  feirly  per- 
^-         formed,  would  have  no  such  effect.     The  principles  estab- 
lished by  the  decision  of  the  courts  in  the  authorities  there 
cited,  when  applied  to  the  iieicts  in  tliis  case,  justify  the  decis- 
ion of  the  county  court  to  which  the  f^intiff  excepts. 

3.  An  award  must  be  complete  and  give  mutual  remedies. 
Here  is  an  entire  want  of  mutuality.  The  defendant  could 
maintain  do  action  on  that  contract.  It  is  not  signed  by  the 
complainant.  And,  by  the  contract,  it  is  entirely  optional 
with  the  compkinant  whether  be  will  deed  or  not.  If  the 
land  had  been  appraised  at  only  ten  dollars,  however  mueb 
the  defendant  might  desire  a  deed,  the  complainant  was  un- 
der no  obligation  to  convey.  There  must  have  been  an  ac- 
ceptance by  the  defendant,  or  the  agreement  could  not  be 
regarded  as  a  satisfiiction  of  the  execution  and  judgment. 

i    Caldwell  on  Arb.  45.   5  Johns.  R.  392. 

4.  In  an  action  on  the  judgment,  the  defendant  could  not 
even  avail  himself  of  this  matter  in  bar. 

5.  If  the  complainant  had  performed  the  conditions  upon 
which  the  defendant  covenanted  to  discharge  his  debt,  and 
the  defendant  had  refused  to  do  it,  if  complainant  had  any 
remedy  it  must  have  been  by  an  action  on  the  bond  or 
agreement. 

6.  The  distinction  between  tlie  case  af  bar  and  that  in  5 
Vt.  R.  is  most  manifest.  Here  the  complainant  has  not 
covenanted  nor  agreed  to  perform  any  act  or  condition 
precedent.  Here  is  no  substituting  one  contract  for  the 
other,  that  would  give  the  defendant  any  right  of  action  in 
any  court. 

7.  It  can  be  regarded  only  in  the  nature  of  a  proposition- 
It  is  neither  accord  and  satisfaction,  nor  a  substitution  of  one 
contract  for  another. 

As  to  the  second  question. 

1.  The  condition  of  the  bond  required  that  the  deed,  to 
be  executed  by  the  complainant,  should  be  executed  at  the 
same  time  the  land  should  be  appraised. 

2.  The  case  shows  that  the  oomplaioant  procured  an  e» 
parte  appraisal  of  the  land,  January  22,  1838,  and  the  deed 
was  not  executed  until  January  28,   1838.     Here  was  an 
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ODiMsioD  to  comply  with  the  terms  of  the  bond  or  agreement. 
The  defendant  was  under  no  obligation  to  accept  the  deed 
unless  eiecuted  and  delivered  at  the  time  stipulated  in  the 
contract.  'The  complainant  or  Burnside  was  bound  to  gi?e 
notice  to  defendant  of  the  time  of  the  appraisal.  From  a 
careful  examination  of  the  contract,  it  is  most  manifest  that  it 
was  the  intent  of  the  parties  that  each  should  be  present  at 
the  appraisal.  The  land  was  sijluated  in  Bloomfield,  and  the 
deed  was  to  be  delivered  at  the  time  of  the  appraisal.  How 
could  this  be  done  unless  the  parties  were  present  at  tlie  time 
and  place  ?  A  decision  was  to  be  made  by  Burnside  in 
which  each  party  had  an  interest,  and  we  contend  that  the 
decision  cciuid  not  be  binding  on  a  party  without  notice.  In 
all  judicial  decisions  the  party  having  no  notice  or  oppor- 
tunity of  being  heard  would  not  be  bound  by  the  decision. 
The  same  principles  are  adopted  which  have  induced  legis- 
lative bodies  to  guard  and  protect  the  rights  of  all  persons 
who  are  to  be  bound  by  a  decision,  requiring  that  notice 
flhodd  be  given  to  the  party  to  be  aflfected  by  it, — as  in  the 
application  for  roads,  partition  of  estate,  proving  wills,  assess- 
ing taxes,  appraising  land  used  for  roads,  &c.  And  we  con- 
tend, by  the  common  law,  notice  should  be  given  in  cases 
like  this. 

The  greatest  fraud  and  injustice  would  prevail  were  this 
reasonable  rule  to  be  disregarded.  A  diflerent  or  other  lot 
might  be  shown  the  appraiser.  False  representations  might 
be  made  to  influence  his  judgment,  and  other  appliances 
resorted  to,  to  effect  the  object  of  a  dishonest  party,  and 
induce  a  most  erroneous  and  unjust  result. 

The  proceedings  of  a  probate  court,  appointing  a  guardian, 
were  held  void  if  notice  was  not  given,  although  notice  was 
not  required  by  statute.    4  Mass.  R.  222. 

3.  The  bond  or  contract  requires  that  complainant  should 
convey  to  defendant  the  title  of  the  land,  by  good  deed  duly 
executed  and  delivered,  &c.  Complainant  is  not  merely  to 
execute  and  deliver  the  deed,  but  before  he  would  be  enti- 
tled to  a  judgment  on  his  audita  he  would  be  bound  to  show, 
in  this  case  by  proof,  that  at  the  time  he  executed  the  deed 
to  defendant  he  had  a  title  to  the  land  in  fee. 

The  bill  of  exceptions  states  no  such  fact,  and  unless  the 
tendered  and  refused  deed  conveyed  the  title,  the  complain- 
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ant  did  not  perform  the  condition  precedent,  and  had  no 
pretence  of  any  claim  on  the  defendant.  He  was  as  much 
bound  to  prove  that  the  deed  conveyed  the  title  as  that  he 
tendered  the  deed. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — It  appears,  from  the  exceptions,  that 
the  plaintiff  brought  a  writ  of  audita  querela  to  be  relieved 
from  an  execution  in  favor  of  the  defendant,  Steele,  against 
him,  which  be  alleged  had  been  satisfied  by  a  certain  sealed 
contract,  set  forth,  and  a  tender  of  a  deed  in  pursuance  of 
the  terms  thereof.  On  the  trial,  the  plaintiff  having  offered 
evidence  in  support  of  i)is  complaint,  the  county  court  direc^ 
ted  a  verdict  for  the  plaintiff,  but  rendered  a  judgment  for 
the  defendant,  on  his  motion,  notwithstanding  the  verdict. 
This  proceeding  of  the  county  Qonrt  is  considered  erroneous. 
Where  a  declaration  is  defective,  or  if,  in  this  case,  the  com- 
plaint did  not  entitle  the  complainant  to  relief,  the  defendant 
should  have  demurred,  or,  if  be  proceeded  to  trial  and  a  ver- 
dict passed  against  him,  he  might  have  moved  in  arrest  of 
judgment,  in  which  case  no  cost  would  have  been  taxed  for 
either  party,  and  the  defendant  could  have  proceeded  with 
his  judgment  and  execution. 

A  judgment,  veredMo  nan  obetanie^  is  never  rendered  for 
a  defendant  where  he  traverses  the  declaration.  It  is  ren- 
dered for  a  plaintiff'  when  a  verdict  is  found  for  the  defend- 
ant on  a  plea  confessing  the  action  but  setting  forth  a  de- 
fence insufficient  to  bar  the  action,  and  which  clearly  shows 
that  in  any  way  of  pleading  the  defendant  has  no  merits. 
On  the  same  principle  it  would  seem  that  if  a  sufficient 
defence  is  pleaded  and  the  plaintiff  by  his  replication  confess- 
es the  defence,  but  sets  forth  in  avoidance  matter  whdly 
insufficient  and  immaterial,  which  is  traversed,  though  the 
issue  be  found  for  the  plaintiff,  judgment  should  be  rendered 
for  the  defendant.  But  the  authorities  are  otherwise.  Smith 
V.  Smith,  4  Wend.  468.  Schemerhom  v.  Schemerhomy  5 
Wend.  513.  The  judgment  in  such  a  case  will  only  be 
arrested  and  the  court  may  award  a  repleader  if  they  think 
proper. 

The  court  have  not  been  agreed  whether  the  complaint 
sets  forth  sufficient  to  show  a  satisfiaction  of  the  judgment 
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recovered  by  the  defendant,  )Steele,  against  the  complainant, 
so  as  to  entitle  the  latter  to  a  judgment  on  the  verdict.  No 
motion  in  arrest  was  filed  in  the  county  court,  and  such  a 
motion  is  never  filed  in  this  court,  nor  do  we  ever  determine 
upon  the  sufficiency  of  a  declaration  or  plea  unless  the  ques- 
tion has  been  raised  in  the  county  court.  Our  duty  is,  strictly, 
to  review  their  judgment.  Whether  the  plaintiff,  by  an 
amendment  of  his  declaration,  or  the  defendant,  by  the  intro- 
duction of  further  proof,  can  obviate  the  difficulties  which 
have  been  urged  in  argument,  on  either  side,  must  depend  on 
the  future  proceedings  to  be  had  in  this  case.  We  only 
decide  that  the  judgment  of  the  county  court  must  be  re- 
versed, the  verdict,  which  was  found  in  the  county  court, 
set  aside,  and  the  cause  remanded  to  that  court  for  trial. 
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Isaac  T.  Bbech  t^.  The  Town  of  Canaan. 

The  release  of  the  jadgment  creditor  to  the  judgment  debtor,  of  the  judg- 
ment, implies  a  satisfaction,  and  is  a  good  defence  for  the  town  when 
sued  by  the  jadgment  creditor  for  neglect  of  the  constable  in  taking  in- 
sufficient bail. 

Though  an  attorney  may  have  a  lien  for  costs,  Ac.,  which  the  court,  afler 
notice,  might  protect,  yet,  when  he  sues  his  client,  and  obtains  judgment 
therefor  and  assigns  the  jadgment,  the  lien  does  not  attach  to  the  claim 
in  the  hands  of  the  assignee. 

It  is  not  sufficient,  to  avoid  the  effect  of  a  release,  to  show  that  the  suit  was 
brought  for  the  benefit  of  another,  and  this  known  to  the  person  taking 
the  release.    An  assignment  of  the  claim  is  necessary. 

This  was  an  action  on  the  case  for  the  neglect  of  Aaron 
Luther,  constable  of  the  town  of  Canaan,  for  the  year  1830,  in 
taking  insufficient  bail  on  a  writ,  dated  November  24,  1830, 
in  favor  of  Issac  T.  Beech  against  Moses  S.  Abbott. 

The  plaintiff  alleged  in  his  declaration  that  said  Luther 
arrested  the  body  of  Abbott  and  became  bail  by  indorsing 
his  own  name  on  said  writ,  which  was  returnable  December 
29,  1830;  that  said  Luther  was  then  and  ever  since  has 
been  poor  and  irresponsible ;  that  such  proceedings  were 
thereon  had,  that,  at  the  supreme  court  in  Essex  county,  at 
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the  March  term,  1834,  judgment  was  rendered  in  favor  of 
said  Beech  against  Abbott  for  $49.39  debt  and  $62.64 
costs;  that  execution  issued  on  said  judgment,  March 
27,  1834,  and  on  the  23d  of  April,  1834,  was-  deliTered 
to  Greenleaf  Webb,  sberiff,  who  on  the  14th  of  May,  1834, 
made  return  that  he  could  find  neither  the  property  nor  body 
of  the  debtor ;  that  a  writ  of  scire  facias  issued  against 
Luther,  May  14,  1834,  returnable  to  the  county  court,  May 
term,  1834,  and  at  the  May  term,  1838,  judgment  on  the 
scire  facias  was  rendered  against  Luther,  for  $140.44  debt, 
and  $25.59  cost ;  that  execution  issued  June  4,  1838,  and 
was  delivered  to  said  Webb,  sheriff  as  aforesaid,  who  com* 
mitted  Luther  to  jail,  July  9,  1838,  and  returned  the  execu- 
tion, July  11,  1838  ;  and  that  Luther  swore  out  of  jail  July 
21,  1838,  Slc. 

Plea  the  general  issue. 

On  the  trial  in  the  county  court  the  plaintiff  offered  re- 
cords to  make  out  the  case  as  alleged,  and  also  proved  that 
Luther  was  and  is  poor  and  irresponsible.  The  defendants 
then  offered  a  release  under  the  hand  and  seal  of  Beech,  to 
said  Abbott,  dated  April  25,  1 836,  releasing  and  discharging 
said  judgment  of  said  supreme  court. 

The  plaintiff  then  introduced  the  deposition  of  one  Ne- 
hemiah  Joy,  tending  to  show  that  before  February  8,  1835, 
he  gave  said  Abbott,  at  the  request  of  James  Steele,  a  no- 
tice in  writing  that  said  judgment  was  not  Beech's  property 
and  that  the  counsel  for  the  plaintiff  in  that  suit  bad  a  lien 
on  it  for  cost  and  fees,  a  copy  of  which  notice  he  kept, 
but  had  lost  it.  The  plaintiff  also  offered  the  said  James 
Steele  as  a  witness,  who,  having  made  an  assignment  of  all 
the  interest  he  had  in  this  action  to  William  Heywood,  Jr. 
was  permitted  to  testify,  and  whose  testimony  tended  to 
show  that,  originally,  a  suit  bad  been  commenced  in  the 
name  of  James  D.  Heath  against  Josiah  Abbott,  and  a  yoke 
of  oxen  were  attached  on  the  writ  by  Beech,  who  was  a  de- 
puty sheriff;  that  Moses  S.  Abbott  took  said  oxen  from 
Beech's  possession  and  drove  them  away  into  Canada ;  that 
an  action  was  commenced  in  the  name  of  said  Beech  against 
Moses  S.  Abbot,  before  a  justice  of  the  peace,  for  said  oxen, 
and  no  personal  notice  having  been  given  him,  the  action 
was  continued  until  the  next  day,  and  judgment  was  then 
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rendered  in  favor  of  Beech  ;  that  some  fourteen  month  after- 
wards the  suit  in  favor  of  Beech^  against  Abbott,  was 
commenced  on  the  judgment  mentioned  in  the  declara- ' 
tion  in  this  action  ;  that  Seth  Cushman,  James  Bell  and 
said  Steele  were  counsel  for  said  Beech  in  said  suit  against 
Abbott^  and  that  Steele  made  all  the  advances ;  that 
be  brought  two  suits  against  Beech  before  a  justice  of  the 
peace,  one  on  book  and  the  other  for  money  laid  out  and 
expended,  and,  on  the  15th  day  of  February,  1834,  obtained 
judgments,  one  in  the  action  on  book  for  $88.20  debt,  and 
$6.03  cost,  and,  in  the  other,  $92.22  debt,  and  $6.03  cost, 
and  took  out  executions  thereon  ;  that  said  judgments  cover- 
ed the  whole  amount  of  his  claim  for  his  services,  fees  and 
money  paid  in  the  suit  of  Beech  against  Abbott ;  that,  with- 
in the  life  of  the  execution,  which  issued  March  15,  1834, 
Steele  sold  said  executions  and  judgments  to  one  William 
Stevens,  and  said  Stevens  paid  him  for  them  in  full ;  that 
Stevens  took  personal  property  on  said  executions  and 
sold  it,  and  satisfied  the  execution  for  $92.22  debt,  and 
$6.03  cost,  and  satisfied  the  other  for  $11.00  ;  that  actions 
of  trespass  were  brought  against  Stevens  in  favor  of  Martha 
A.  Beech  and  Sargent  W.  Beech,  claiming  the  property  sold 
as  theirs ;  that  they  o(>tained  judgments  by  default ;  that 
writs  of  audUa  querda  were  brought  to  set  aside  said  judg- 
ments, but  they  di(i  not  prevail ;  and  that  said  Steele  has 
never  paid  back  to  said  Stevens  any  part  of  the  consideration 
money  paid  for  said  executions  and  judgments  against  Beech. 

It  also  appeared  that,  in  the  action  in  favor  of  Heath 
against  Josiah  Abbott,  above  named,  final  judgment  was 
rendered  against  said  Abbott  for  an  amount  exceeding  the 
sum  claimed  in  this  action,  and  that  the  action  in  favor  of 
Isaac  T.  Beech  against  Moses  S.  Abbott  was  brought  for 
the  benefit  of  said  Heath  and  that  tbitf  ftct  was  known  to 
Moses  S.  Abbott  before  the  time  of  his  taking  the  release 
aforesaid  from  said  Isaac  T. 

Upon  this  testimony  the  county  court  chai^d  the  jury 
that  said  release  was  inoperative  to  defeat  this  action  and 
that,  notwithstanding  the  sale  of  the  property  on  the  execu- 
tion in  favor  of  Steele  against  Beach  and  the  assignment  of 
these  judgments  to  Stevens,  the  plaintiff  might  recover  in 
this  action. 


ESSBX, 

March, 
1842. 


Beech 

V. 

Town  of 
Cuiaaa. 
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EasBz,         The  jury  returned  a  rerdict  for  the  pluntiff  and  the  de- 
1842.'      fendants  excepted. 


Beech 

V, 

Town  of 
Canaan. 


J.  iS^.  WeUa,  for  defendants. 

The  case  states  that  Abbott  knew,  before  taking  the  release, 
that  the  action  in  favor  of  Beech  against  Abbott  was''for^the 
benefit  of  Heath.  When  this  was  known  does  not  appear. 
The  presumption  is,  that  it  was  in  1830,  about  the  time  of 
the  commencement  of  the  original  action.  But  (rfter  thai  be 
certainly  was  justified  in  r^arding  Beech  as  the  party  in  in- 
terest, as  Steele,  the  chief  man  in  the  transaction,  in  February, 
1834,  sued  Beech  and  recovered  judgment  against  him  */or 
aUfeee  and  money  paid^  in  that  business.  The  discharge 
therefore  of  April  24,  1836,  we  insist  should  protect  the 
town. 

Again,  though  Abbott  might  have  known  that  the  original 
suit  was  for  the  benefit  of  Heath,  yet  there  is  no  pretence 
that  he  had  knowledge  that  the  suit  discharged  was  not 
under  the  control  of  Beach. 

The  case  finds  that  Steele  was  the  principal  attorney  in  the 
suit  of  Beech  against  Abbott,  as  he  made  oU  the  advances^ 
&c.,  and  Steele  having  sued  Beach  and  recovered  judgment 
against  him  for  ail  his  services,  fees  and  money  paid  in  that 
matter,  thereby  waived  any  lien  he  might  otherwise  have 
had  on  Abbott.  * 

2.  Having  sold  the  judgment  against  Beech  to  Stevens  and 
received  of  him  full  payment  therefor,  he  has  no  right  to  in- 
terfere in  the  adjustment  of  the  matter  between  the  parties. 
His  debt  being  paid,  no  occasion  for  any  lien  to  secure  that 
debt  exists.  A  solicitor's  lien  on  papers  is  superceded  by 
taking  security.     4  Vt.  R.  553. 

If  any  right  of  Hen  ever  existed,  it  did  not  extend  to 
counsel  fees,which  excludes  Cushman  and  Bell  from  the  case. 
Heartt  v.  Chipman  et  al.  2  Aikens'  R.  165.  And  as  Steele 
received  payment  for  all  claims  which  the  law  protects,  we 
do  not  see  that  the  matter  of  lien  has  any  connection  with 
the  case.  But  if  any  lien  ever  did  exist,  it  did  not  pass  to 
Stevens  by  the  assignment  of  the  judgments.  Hutchins  ei  al. 
V.  Olcott,  4  Vt.  R.  554. 

The  judgments  against  Beech  and  sale  of  property  in  satis- 
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faction  is  conclusive  evidence  of  payment  thereof  until  re- 
vived by  due  course  of  law,  to  wit,  by  9C%re  facias. 

It  might  have  been  that  the  original  suit  of  Beech  against 
Abbott  was  intended  for  the  benefit  of  Heath,  yet,  all  the 
subsequent  prceedings  show  that  Heath  abandoned  the  mat- 
ter and  left  Beech  to  take  care  of  himself,  for  the  case  finds 
that  Steele,  Bell  and  Cushman  were  counsel  for  Beechy  and 
that  Steele  sued  and  recovered  against  Beech  for  all  his  fees 
and  advances  in  that  business  to  the  amount  of  $192.48. 

WiUiam  Heywoody  Jr.,  for  plaintiff. 

The  discharge  given  by  Isaac  T.  Beech  to  Moses  S.  Abbott 
was  fraudulent,  and,  having  been  made  after  notice  to  Abbott 
of  the  rights  of  other  persons  in  the  judgment,  it  is  inoperative. 
Lake  v.  Ingham,  3  Vt.  R.  158. 


Essxi, 

1843. 


Beech 

Town  of 
Canaan. 


The  opinion  of  the  court  was  delivered  by 

Bennett,  J.*— The  judgment  which  the  plaintiff  recovered 
against  Moses  S.  Abbott,  in  1834,  was  released  to  Abbott  in 
1836.  This  implies  a  satisfactiotif  and  it  would  have  been 
a  good  defence  for  the  bail  on  the  mesne  process.  This 
would  have  been  also  an  ample  defence  for  the  officer,  if  he 
had  been  sued  for  neglect,  in  taking  insufficient  bail,  and  is 
of  course  good  for  the  town,  when  sued  for  the  same  neglect. 
This  defence,  however,  is  attempted  to  be  avoided  upon  the 
ground  of  the  attorney's  lien.  Though  Steele,  who  was  the 
attorney  in  the  case  and  made  the  disbursements,  might  have 
had  a  lien  which,  after  notice,  the  court  might  protect,  so 
long  as  it  was  relied  upon,  yet,  when  the  attorney  sued  the 
plaintiff  on  his  account,  and  recovered  the  amount  due  him, 
and  assigned  the  claims  to  Stevens,  the  lien  did  not  attach 
to  the  claims  in  the  hands  of  the  assignee.  Even  taking  a 
note  in  payment  of  the  debt  is  a  waiver  of  the  lien.  Hutch- 
ins  et  al.  V.  OlcoUy  4  Vt.  R.  549.  Bell  and  Cushman  stood 
in  the  relation  of  counsel,,  and  there  is  no  evidence  that 
there  was  any  debt  due  them.  They  could  have  no  lien 
that  would  affect  the  operation  of  the  release. 

It  is  said  that  this  action  is  brought  for  the  benefit  of 
Heath,  and  that  Abbott  had  notice  of  this  before  the  release 
was  given.  We  protect  the  right  of  an  assignee  to  a  chose 
in  action,  even  at  law,  after  notice.    But  Heath  does  not 

Vol.  XIV.  w.  b.  iv,  62 
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Embs,      Stand  9M  tbe  aflrignee.     All  the  case  finds  is  that  the  suit  was 
184^      brought  for  his  benefit,  which  was  known  to  AbbotL    This 
"  is  not  sufficient  to  aToid  the  effect  of  the  release.    There 
must  have  been  an  assignment  of  the  claim.     Weeks  ▼• 


Beech 

V. 


J^^^    Stwene,  7  Vt  IL  12. 


The  judgment  of  the  county  court  is  reversed. 
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FRXSBaT,  HoR.  CHARLES  E.  WILLIAMS,  Chi^JmgtUt. 

"     STEPHEN  ROYCE,         > 

<«      ISAAC  F.  RKDFIELD,  >  Assistant  Justices. 

"      MILO  L.  BENNETT,      S 


Thohas  Jameson  v.  William  E.  Paddock  and  Elias  Woods. 

Where  a  debtor,  in  an  appealed  •uit,  tendered  a  judgment  by  confeMion, 
in  pursuance  of  the  act  in  addition  to  the  justice  act,  passed  in  1821,  for 
more  than  fifty  three  dollars  damages ; — Held,  that  the  execution,  issued 
upon  such  judgment,  should  have  been  made  returnable  in  one  hundred 
and  twenty  days. 

When  such  execution  issued  returnable  in  sixty  days,  it  was  held  to  be  irreg- 
ular, and  the  lien  on  the  property  attached  upon  the  writ  was  lost. 

If  a  sheriff  declare  on  a  receipt  for  property  attached,  setting  forth  the  re- 
eoyery  of  a  judgment  and  the  issuing  of  an  irregular  execution  thereon, 
and  a  demand  of  the  property  only  for  the  purpose  of  levying  such  exe- 
cution upon  the  property,  such  declaration  is  bad  on  demurrer. 

Assumpsit,  by  the  plaintiff,  as  late  sheriff  of  Orleans 
county,  against  the  defendants  upon  their  written  receipt  for 
a  quantity  of  sole  leather.  The  facts,  as  alleged  in  the  decla- 
ration, were  as  follows.  On  the  29th  of  July,  1836,  Jonathan 
P.  Blaisdell,  a  deputy  of  the  plaintiff,  attached  the  leather  in 
question  on  a  writ  in  favor  of  John  Dean  against  Jonathan 
Houghton,  and  the  defendants  received  the  property  from 
said  Blaisdell  and  executed  their  receipt  therefor,  in  which 


JarneMU 
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OiLCAiis,  they  promised  to  re-deliver  said  leather  on  demand.  The 
1^42.'  ^"t  ^AB  returnable  before  a  justice  of  the  peace,  and  a  judg- 
ment was  rendered  by  said  justice  for  the  plaintiflT,  Dean,  to 
recover  of  the  defendanti  Houghton,  ^90.28  damages  and 
Woods!"  his  cost.  Houghton  appealed,  and  twelve  days  before  the 
term  of  the  county  court,  to  which  the  appeal  was  taken, 
tendered  a  confession  of  judgment,  agreeably  to  the  statute 
of  1821,  which  confession  was  accepted  and  a  judgment  ren- 
dered thereon,  by  the  justice,  for  $93.95  damages,  and  for 
the  cost  of  such  confession.  Upon  that  judgment  the  justice 
issued  execution  for  said  damages  and  costs,  returnable  within 
sixty  days.  The  execution  was  seasonably  delivered  to  a 
legal  officer,  by  whom  the  leather,  receipted  for,  was  duly 
and  seasonably  demanded,  that  said  execution  might  be  lev- 
ied thereon,  d^^c. 

The  county  court,  upon  demurrer,  adjudged  the  declara- 
tion insufficient,  and  the  plaintiff  excepted. 

/.  Cooper^  for  defendants. 

The  questions  arising  in  this  case  most  depend  upon  the 
construction  of  the  statute,  passed  November  15..  1821,  sec- 
tions 3  to  6,  pp.  139,  140.  The  third  section  of  this  statute 
is  directory,  and  if  not  it  does  not  follow  that  an  execution 
returnable  in  sixty  days  is  void. 

The  court  will  presume  in  favor  of  the  proceeding,  and 
sustain  it,  unless  it  is  absolutely  void. 

The  following  cases  may  be  referred  to  as  a  partial  con- 
struction of  the  statute.  Hatch,  ex  pariey  2  Aikens'  R.  28. 
Tichaui  v.  CiUey,  3  Vt.  R.  415.  Gage  v.  Brown,  11  Vt. 
R.  195. 

J.  A.  Paddock,  for  defendants. 

The  right  of  the  party  to  tender  a  confession,  in  a  case  like 
the  present,  and  the  authority  of  the  justice  to  receive  it,  and 
to  render  judgment  thereon,  are  derived  from  the  provisions 
of  the  statute  of  1821  ;  and  any  exercise  of  power  not  grant- 
ed renders  the  whole  proceeding  irregular  and  void. 

In  order  to  hold  property  attached,  bail  on  mesne  process, 
and  receiptors  of  property,  the  plaintiff  must  follow  strictly 
all  the  provisions  of  the  statute  applicable  to  his  case. 

By  the  third  section  of  the  same  act  it  is  enacted,  *  that 
*  whenever  a  judgment  is  rendered  for  a  larger  sum  than 
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'  $53.00,  in  purauance  of  thib  jpnMn««on«  of  thia  act,  the    Orlsahs, 
'  execution  shall  be  made  returnable  within  one  hundred  and       i842. 


^  twenty  days.'     The  ezecution,.]n  this  case,  is  made  return-     Jameson 
able  in  sixty  days.     It  is,  therefore,  insisted,  if  the  court  p  .  .^' . 
should  be  of  opinion  that  the  judgment  is  not  void,  that  the      Woods. 
execution  is  clearly  so,  and  the  defendants  are  not  holden  in 
consequence  of  any  proceedings  under  it. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J. — The  objection  to  the  declaration,  relied 
on  in  the  argument,  is  that  the  execution  therein  described  was 
irregular  in  not  being  made  returnable  in  one  hundred  and 
twenty  days.  The  statute  of  1821.  in, amendment  of  the 
justice  act,  provided  that  whenever  an  execution  issued  in 
pursuance  of  the  provisions  of  that  act,  for  a  larger  sum  than 
fifty-three  dollars,  it  should  be  made  returnable  within  one 
hundred  and  twenty  days.  The  same  statute  provided  that 
the  debtor,  who  had  appealed  from  a  judgment  rendered  by 
a  justice  of  the  peace,  might,  twelve  days  before  the  sitting 
of  the  court,  tender  a  confession  which  should  have  the  effect 
of  an  affirmance. 

As  it  was  only  by  the  provisions  of  that  statute  that  the 
debtor  could  tender  the  confession  set  forth  in  the  declara- 
tion, we  have  no  doubt  the  execution  issued  in  pursuance 
of  the  provisions  of  the  statute  of  1821,  and  being  for  a  larger 
sum  than  fifty-three  dollars,  should  have  been  returnable  in 
one  hundred  and  twenty  days.  Nor  does  the  seventh  sec- 
tion authorize  the  issuing  of  an  execution  as  from  a  judg- 
ment rendered  by  the  county  court.  Executions  issuing 
from  the  county  court  are  returnable  either  in  sixty  days,  or  to 
the  next  term,  and  this  provision  is  not  applicable  to  any 
judgment  rendered  by  a  justice  of  the  peace.  A  justice  of 
the  peace  can  only  issue  an  execution  returnable  in  sixty  or 
one  hundred  and  twenty  days,  and  any  execution  issued  by 
him  for  a  longer  or  shorter  period,  must  be  treated  as  irreg- 
ular. And  though  it  may  be  true  that  an  execution,  regular 
upon  its  face,  and  which  a  justice  could  issue,  may  be  a  pro- 
tection to  the  officer,  yet  if  issued  contrary  to  the  require- 
ments of  the  law,  it  is  irregular  as  respects  the  creditor 
therein,  and  may  be  set  aside  or  treated  as  irregular. 

We  cannot  hold  this  statute  as  merely  directory,  and 


494  CASES  IN  THE  SUPREME  COURT 

Oklbans,     consider  the  execution  regular,  as  such  a  construction  would 
1842/      render  the  statute  itself  inoperative  and  of  no  effect     We 


Hopkinson    Consider,  therefore,  that  the  execution  issued  irregularly,  and 
V.         that  the  lien  on  the  property  attached  was  lost. 

If  this  declaration  had  merely  counted  on  the  receipt  of 
the  property  by  the  defendants  and  their  refusal  to  deliver 
it,  the  declaration  might  have  been  good,  as  the  sheriff 
was  under  obligation  to  return  the  property  to  the  debtor  if 
the  right  of  the  creditor  was  gone,  and,  on  such  a  dedaration, 
the  defendants  could  have  shown,  in  defence,  that  the  prop- 
erty had  been  restored  to  the  debtor,  and  the  creditor  bad 
lost  all  claim  thereto.  In  this  declaration,  however,  the 
plaintiff  avers  that  he  demanded  the  property  that  it  might 
be  levied  on  to  satisfy  the  execution  mentioned  in  the  decla- 
ration. For  that  purpose  he  was  not  entitled  to  receive  it, 
nor  were  the  defendants  under  obligation  either  to  restore 
the  property,  or  pay  cost,  as  the  claim  on  the  sheriff  and  on 
them  was  lost  by  the  creditor  omitting  to  take  out  a  regular 
execution.  The  title  set  up  in  the  declaration,  to  the 
property  attached,  for  the  purpose^  of  levying  the  execution 
thereon,  wholly  failed,  and  the  plaintiff  does  not  set  forth  a 
claim  for  any  other  purpose.  The  declaration  is,  therefore, 
insufficient,  and  the  judgment  of  the  county  court  is  affirmed. 


Russell  6.  Hopkinson  t>.  Silas  Sears. 

If  an  execution,  in  the  process  of  collection,  in  the  hands  of  an  officer,  after 
a  leyy  upon  person b1  property,  but  before  sale,  be  superseded  by  the  order 
of  a  judge,  under  the  statute  proriding  for  new  trials,  in  cases  where 
judgment  is  rendered  bj  default  before  justices,  and  the  superBedeaa  be 
made  known  to  the  sheriff,  and  he  still  compel  the  party  to  pay  the  mo- 
ney, he  acts  without  authority,  and  the  money  may  be  recovered  of  the 
sheriff  in  an  action  for  money  had  and  received. 

If  the  supersedeas  be  shown  to  the  sheriff,  it  is  a  sufficient  service  thereof, 
and  it  will  take  effect,  at  least,  firom  that  time. 

Assumpsit,  for  money  had  and  received,  for  money  paid 
out,  and  for  money  lent. 
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Plea,  non-aaautnpsit,  and  trial  by  jury.  Oblbam, 

On  the  trial  in  the  county  court  the  followiog  facts  ap-       1843.' 


peared.    The  defendant  was  a  deputy  sheriflT,  and  had  in  his   uopkinaon 
hands  for  collection  an  execution  in  favor  of  William  Stevens         «. 
against  the  plaintiff,  on  i;?hich  the  plaintiff  had  turned  out 
certain  articles  of  property.     The  plaintiff  preferred  to  the 
county  court  his  petition  to  set  aside  the  judgment  on  which 
said  execution  issued,  and  for  a  new  trial ;  procured  the 
judge's  supersedeas  of  said  execution,  and  caused  said  petition 
and  supersedeas  to  be  served  on  said  Stevens  on  the  23d  day 
of  April,  1840.     On  the  27th  day  of  April,  1840,  the  de- 
fendant called  on  the  plaintiff  with  said  execution  to  procure 
for  sale  the  property  which  had  been  turned  out  thereon. 
The  plaintiff  informed  him  of  said  petition  and  supersedeas, 
and  showed  them  to  him,  and  the  return  thereon,  and  insist- 
ed that  the  defendant  should  proceed  no  further  with  the 
execution.     The  defendant  insisted  he  had  received  no  legal 
notice  of  such  proceeding.    The  plaintiff  then  offered  to  pay 
him  the  amount  of  the  execution  if  the  defendant  would 
agree   to  repay   him   the  amount  in    case  the  judgment 
was  finally  reversed.      This  the  defendant  declined,   but 
insisted  on  his  pay  on  the  execution.     The  plaintiff  then 
paid  the  defendant  the  amount  of  the  execution  and  fees  as 
stated  therein,  the  defendant  only  promising  he  would  give 
the  plaintiff  notice  whenever  the  money  was  demanded  by 
Stevens  and  before  paying  it  to  Stevens. 

Afterwards  the  said  petition  of  the  plaintiff  was  entered  in 
the  county  court,  and  the  prayer  thereof  granted,  and  the 
original  action  was  entered  in  court,  and  said  Stevens  there- 
upon became  nonsuit.  After  the  termination  of  said 
cause,  the  plaintiff,  in  July,  1840,  called  on  the  defendant 
and  told  him  how  it  had  terminated,  and  then  demanded  of 
the  defendant  the  money  so  paid  by  him  on  said  execution, 
which  money  still  remained  with  the  defendant.  The  defen- 
dant declined  paying  the  same,  insisting  he  was  not  bound 
so  to  dO|  and  the  money  still  remains  with  him. 

The  court  charged  the  jury  that  upon  the  facts  proved  the 
plaintiff  was  entitled  to  recover  the  amount  of  said  execution, 
to  which  charge,  after  a  verdict  and  judgment  for  the  plain- 
tifibi  the  defendant  excepted. 


Sean. 
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Orlkars,         C  Story,  for  defendant. 

1^2/  ^^  ^^^  ^^^  ^^^y  ^^  ^^^  defendant  to  collect  the  money  on 

„  the  execution,  though  he  was  shown  what  appeared  to  be  a 

V.  petition  and  supersedeas.  He  was  not  at  liberty  to 
take  notice  of  that  proceeding.  Not  having  been  serv- 
ed on  him,  it  could  not  legally  control  him,  nor  justify 
him  in  not  collecting  the  execution.  Further ;  if  service  had 
at  that  time  been  made  on  him  he  was  not  bound  to  take 
notice  of  it ;  and  even  in  that  case  he  would  not  have  been 
justified  had  he  neglected  to  collect  the  money  on  the  execu- 
tion. At  common  law,  a  supersedeas  does  not  stop  the  pro- 
ceedings of  an  officer  after  he  has  made  his  levy,  or  began 
his  service  on  an  execution.  1  Aikens'  R.  194,  and  9  Johns. 
R.  66.  17  do.  34.  An  execution  once  regularly  begun 
must  be  completed.     Willes'  R.  380. 

If  the  defendant  was  bound  to  collect  the  money  on  the 
execution,  the  plaintiff  has  no  right  to  recover  it  in  this  ac- 
tion. The  defendant  held  the  money,  subject  to  the  order 
of  the  execution  creditor,  and  whenever  the  money  should  be 
demanded  by  the  creditor  he  would  be  bound  to  pay 
it  over ;  or  if  he  neglected  to  pay  it,  when  thus  demanded, 
he  would  be  subject  to  pay,  as  a  penalty,  fifteen  per  cent, 
interest  for  all  the  time  he  should  keep  it  after  such  demand. 
Revised  Statutes,  p.  75,  sec.  23. 

Where  money  has  been  paid  by  the  plaintiff  to  the  defen- 
dant under  the  compulsion  of  legal  process,  which  is  after- 
wards discovered  not  to  have  been  due,  the  plaintiff  cannot 
recover  it  back  in  an  action  for  money  had  received.  7  Term 
R.  265.  Such  action  will  not  lie  against  a  known  agent  or 
receiver  for  money  paid  voluntarily  to  such  agent  for  the  use 
of  the  principal,  unless  he  paid  it  over  after  notice  not  to  do 
it.  Esp.  N.  P.  p.  108.  Where  a  man  receives  money 
for  another  as  his  agent  under  a  pretence  of  right,  the  court 
will  not  suffer  the  principal's  right  to  be  tried  in  an  action 
against  the  agent,  if  the  defendant  cxtn  show  the  least  color 
or  right  in  his  principal.  Esp.  N.  P.  p.  108.  Assumpsit 
will  not  lie  to  recover  money  which  a  party  has  voluntarily 
paid  in  consequence  of  an  action  brought,  though  the  demand 
was  unlawful,  and  paid  with  a  reservation  of  the  party's  right, 
as  the  party  should  have  resisted  the  payment,  for,  to  allow 
this  would  be  to  multiply  actions.     Esp.  N.  P.  p.  97. 
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S.  B.  Colby y  —  Prentiss,  and  &  Cushman,  for  plaintiff    Orlzavb, 

L  The  supersedeas,  when  served  upon  Stevens,  disarmed       i642.' 
or  divested  the  defendant  of  all  power  to  proceed  one  step    Hopkinwn 
further  in  the  progress  of  collecting  the  execution.     Statute         »• 
of  October  30,   1829.    The  defendant,  therefore,  bad  no 
power  to  take  and  sell  the  property  upon  which  he  had  pre- 
viously levied  the  execution,  or  to  exact  the  money  in  pay- 
ment of  the  execution. 

The  defendant  obtained  the  money  illegally,  and  is,  there- 
fore, liable  in  this  action  for  the  amount  so  obtained.  It  was 
money  which  the  defendant  could  not  conscientiously  retain. 

The  defendant  must  be  regarded  by  the  statute  as  having 
legal  presumptive  notice  of  the  service  of  the  supersedeas  on 
Stevens.  The  law  bound  Stevens  and  his  officer  to  stop  the 
proceedings  on  the  execution,  ihe  moment  the  supersedeas 
was  served. 

The  defendant  was  bound  to  notice,  at  his  peril,  the  sig- 
nature of  the  judge  who  signed  the  supersedeas,  and  that  of 
the  officer  who  signed  his  return,  and  if  he  proceeded  regard- 
less of  the  direction  of  the  law  '  to  proceed  no  further,^  he 
was  a  wrong-doer  and  would  be  liable,  in  this  action,  to  the 
plaintiff,  without  previous  demand.  If  Stevens  could  not  by 
law  recover  the  money  of  the  defendant,  the  defendant  could 
not  legally  exact  it  of  plaintiff. 

2.  This  action  was  not  brought  until  after  the  judgment 
of  the  justice  had  been  vacated  by  the  county  court,  and 
after  a  judgment  of  nonsuit  in  that  court  in  the  action  of 
Stevens  v.  Hopkinson,  How  then  could  the  defendant,  on 
demand  of  the  plaintiff,  refuse  to  re-deliver  the  money  to 
the  plaintiff?  The  defendant  certainly  could  not  then  legally 
detain  it ;  but,  on  demand,  was  bound  at  his  peril  to  deliver 
it  to  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J. — At  common  law  no  formal  order  of  super- 
sedeas is  made  upon  the  granting  of  a  writ  of  error,  at 
least  so  far  as  the  party  is  concerned.  In  practice  the  writ 
is  sued  out  before  the  final  judgment,  and  takes  effect  from 
the  time  of  signing  final  judgment,  if  bail  be  put  in  within 
four  days,  and  this  time  is  reckoned  from  the  time  judgment 
is  not  only  signed  but  made  up  in  form.  Blackburn  v. 
Vol.  XIV.     w.  r.  iv.  63 
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OK1.EA9S,    KymtTy  5  Taonton,  672.    If  the  writ  is  sued  oat  after  final 
1842.'      judgment,  as  still  it  may  be,  it  operates  as  a  supersedeas  or 


Hopkinson  ^^^1  ^^  execution,  from  the  time  of  the  allmoance  of  the 
9'  writ,  .that  is,  the  delivery  of  the  writ  to  the  clerk  of  er- 
rors,  and  not  from  the  time  of  service  of  notice  upon  the 
defendant  in  error,  or  his  attorney,  which  is  important  only 
for  the  purpose  of  bringing  them  into  contempt,  if  they  pre- 
sume to  proceed  and  levy  the  execution.  2  Saund.  R.  101, 
notes  f,  g,  h,  and  cases  there  cited.  Jaquea  v.  Nixon,  1 
T.  R.  280.    Gravall  v.  Stimpaon,  1  B.  &  P.  478. 

But  if  the  sherilSr  have  begun  to  execute  his  writ  of 
execution,  it  is  not  superseded  by  suing  out  a  writ  of 
error  merely.  Tocock  v.  Honymany  Yelverton's  R.  6,  and 
notes.  MeriUm  v.  Stevens,  Cro.  Eliz.  597.  But  in  this  case, 
the  money,  which  is- raised  by  levy  upon  the  goods  of  the 
debtor,  and  sale,  is  brought  into  court,  to  abide  the  event  of 
the  writ  of  error.  2  Saund.  R.  101,  n.  i.  But  in  many 
cases  in  the  English  practice,  perhaps  in  all  cases,where  a  writ 
of  error  is  awarded  after  the  execution  is  in  the  bands  of  the 
sheriff,  a  formal  writ  of  supersedeas  goes  to  the  shcriff'j  which 
is  served  by  delivering  it  into  his  hands,  and  this  writ,  as  its 
name  indicates,  arrests  all  further  proceedings.  If  the  body 
is  in  custody  it  is  suffered  to  go  at  large  upon  sufficient  se- 
curity being  given  for  the  ultimate  payment  of  the  judg- 
ment if  affirmed.  But  if  the  goods  of  the  debtor  have  been 
levied  upon  they  are  sold  and  the  money  retained. 

In  our  practice,  if  the  writ  of  at^di^a  querekiy  and  the 
petition  for  new  trial,  in  cases  like  the  present,  operate 
as  a  supersedeas,  in  any  manner,  it  is  by  reason  of  a  special 
order  to  that  effect,  made  by  the  authority  issuing  the  writ, 
which  is  virtually  combining  the  writ  of  supersedeas  with  the 
other  writ.  As  these  provisions  are  statutory  in  our  system 
of  jurisprudence,  their  effect  ought  not  to  be  determined 
except  with  reference  to  the  several  statutes  upon  this 
subject. 

As  this  supersedeas,  the  effect  of  which  we  are  now  con- 
sidering, issued  before  the  present  revision  of  statutes  came 
in  force,  we  must  refer  to  the  former  statutes.  From  those 
it  Is  very  obvious,  we  think,  that  the  order  of  supersedeas 
was  intended  to  arrest  all  further  proceedings  upon  the  exe- 
cution, in  whatever  stage  it  was.     The  statute   of  1829, 
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under  which  this  supersedeas  issued^  provides  that  the  judge    OaLXAivt, 
may  order  <'a  supersedeas  of  the  execution,  and  a  stay  of       1843.' 
all  proceedings  thereon^  until  final  judgment."     The  phrase-   jfopkinso 
ology  seems  to  imply,  not  only  that  the  execution  is  to  be         9. 
thereby  prevented,  but  if  in  progress,  it  is  to  be  forthwith 
arrested,  and  to  remain  in  statu  quo;  for  the  concluding  sen* 
tence  reads  thus ;  ^^  until  a  final  decision  shall  be  made  on 
such  petition ;  and  if  execution  shall  not  have  issued  such 
judge  may  order  that  the  same  shall  not  be  issued  during  the 
pendency  of  such  petition."     The  provisions  of  the  revised 
statutes  may  be  considered,  in  some  sense,  a  legislative  con- 
struction of  the  former  statute  upon  this  point,  and  they  read 
thus  ;  '<  The  judge  may,  in  any  case,  order  a  stay  of  all  pro- 
ceedings on  the  judgment,  whether  execution  ehdU  have 
issued  or  not  J' 

The  statutory  enactments,  in  regard  to  the  writ  of  audita 
querehXy  and  the  form  in  which  the  recognizance  is  required 
to  be  taken,  *^  for  the  redelivery  of  the  body  or  estate,  as  the 
case  may  be,  to  the  custody  of  the  officer,"  &c.,  clearly  in- 
dicate that  the  legislature  intended  to  give  the  same  effect  to 
the  order  of  supersedeas,  in  that  class  of  cases,  which  we  Ve 
now  giving  to  it,  in  the  class  of  cases  under  consideration. 
Such,  too,  has  been  the  uniform  practice  under  both  these 
stututes.     ; 

A  question  was  made,  at  the  bar,  as  to  the  mode  in  which 
this  order  was  served  upon  the  sheriff.  We  think  it  was 
well  enough.  Had  it  been  a  separate  writ,  it  might  perhaps 
have  been  well  served  by  delivering  it  to  the  sheriff;  but 
that,  in  the  present  case,  could  not  have  been  done,  as  it 
must  be  returned  to  the  court.  We  think  that,  at  the  least, 
it  would  take  effect  from  the  time  it  was  made  known  to  the 
sheriff,  as,  at  common  law,  after  this  the  party  would  be  in 
contempt.  Such  is  the  rule  in  some  of  the  early  decisions 
in  Connecticut,  which  I  think  have  been  there  followed. 
Phelps  V.  Landon^  2  Day,  370.  In  Massachusetts,  too, 
they  have  given  the  supersedeas,  on  granting  a  writ  of  error, 
the  same  extension  we  now  give  it.  Bailey  v.  Baxter^  1 
Mass.  J 56.  So,  also,  upon  a  petition  for  a  new  trial,  after 
execution  had  issued,  Parker,  J.  ordered  the  execution  to  be 
seperseded,  upon  proper  security  being  given.  Bond  v.  Cu/- 
fef,  7  Mass.  205.     In  the  state  of  New  York,  they  have 
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Oi^^t,    followed  ihe  En^Ui  nife  in  regard  to  thb  8iil]ject    Btarndk- 
I8t2.'      ard  T.  Myers,  9  Johns  R.,  66. 

The  dectsioo  upon  this  point,  in  effect,  dispoees  of  the 
case.  The  order  of  sopersedeas  having  rendered  the  writ  of 
ezecotion  wholly  powerless  and  inoperative,  it  was  the  same 
as  if  the  execution  had  been  recalled,  or  never  issued.  The 
sheriff,  after  this,  proceeded  in  his  own  wrong,  and  the  en- 
forcing the  payment  most  be  regarded  as  an  act  wholly 
nnaothorized,  and  as  virtual  extortion.  It  cannot  be  consid- 
ered in  any  sense  a  volantary  payment  by  the  plaintiff.  He 
most  have  his  rediess  by  action  at  kw,  (this  being  final  pro- 
cess, he  coold  not  otherwise  be  heard  at  all,)  and  this  seems 
to  be  tlie  appropriate  remedy.  If  the  party,  compelled  to  pay 
money  on  final  process,  after  that  process  is  superseded,  and 
this  made  known  to  the  sheriff,  cannot  have  redress  by  action 
at  law,  then  indeed  would  he  be  without  all  remedy,  unless 
be  resort  to  forcible  resistance,  which  could  not  be  justified 
unless  the  law  denies  all  peaceable  redress. 

Judgment  affirmed. 
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Oblbans, 

JIfora, 

1843. 

Luther  Merriam,  Administrator  de  bonis  non  of  the  estate  — 7: — : 

Merriam 

of  James  Leach,  t;.  John  B.  Barton,  Heman  B.  Allen  adm.  of  Leach 
and  Sarah,  his  wife,  Apollos  Cushman  and  Anna,  his  Barton  «t  al. 

wife,  Benjamin  Barton, Chapin  and  Lucy,  his  wife, 

Eliza  Barton,  Caroline  Barton,  Luct   Barton   and 
William  Barton. 

(In  Chancery.) 

Though  improvements  are  made  npon  lande  mortgaged  by  a  third  person, 
claiming  neither  under  the  mortgagee  nor  mortgagor,  yet,  if  after  this 
the  mortgagee  enters  and  occupies,  he  may  be  charged  for  rents  that  arise 
by  reason  of  such  improvements. 

The  administrator  is  the  person  to  bring  a  bill  to  redeem,  instead  of  the 
heirs. 

The  equity  of  redemption  is  not  barred  by  a  possession  in  the  mortgagee 
for  a  shorter  period  than  fifteen  years,  though  there  may  be  an  embarrass- 
ment in  taking  the  accounts. 

Exceptions  to  a  master's  report,  addressed  to  the  discretion  of  the  chancel- 
lor, cannot  be  revised  in  this  court,  which  sits  as  a  court  of  error. 

This  court  will  not  set  aside  the  report  of  the  master  because  the  accounts 
were  not  verified  upon  the  oath  of  the  pvty,  as  specified  in  the  41st  rule 
of  chancery  practice. 

This  was  an  appeal  from  a  decree  of  the  court  of  chan- 
cery that  the  defendants  convey  to  the  orator,  as  adminis- 
trator of  the  estate  of  James  Leach,  deceased,  certain  lands 
mortgaged  by  the  said  Leach,  in  his  lifetime,  to  William 
Barton,  deceased,  the  defendants  being  the  heirs  and  legal 
representatives  of  the  said  William  Barton,  deceased. 

The  orator,  in  his  bill,  set  forth  and  charged,  among  other 
things,  that  James  Leach,  in  his  lifetime,  to  wit,  on  the  90th 
day  of  June,  1808,  exected  to  William  Barton,  then  in  life, 
but  since  deceased,  two  promissory  notes  of  that  date,  one 
for  $107.65,  payable  on  the  first  day  of  January,  1809,  and 
the  other  for  the  same  sum,  payable  on  the  first  day  of  Jan- 
uary, 1810,  both  on  interest;  that  said  Leach,  afterwards, 
to  wit,  on  the  tenth  day  of  January,  1809,  executed  a  mort- 
gage to  said  Barton  of  a  parcel  of  land  (describing  it)  being 
part  of  lot  No.  7,  in  the  second  range,  in  the  town  of  Bar- 
ton, containing  about  one  hundred  acres,  to  secure  the  pay- 
ment of  said' notes;  that  said  Leach,  in  bis  lifetime,  made 
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Orlk^rs,    several  payments  to  said  Barton  upon  said  notes  ;  that  after 
1842.'      ^^6  death  of  said  Leach,  to  wit,  in  the  spring,  of  1828,  the 


Merriam     ^^^  Barton  entered  into  the  possession  of  the  land  so  mort- 

adm.  of  Leach  gaged  and  that  he  and  his  heirs  and  legal  representatives  bad 

Etaion^ial,  ^^^^  since  been  in  the  receipt  and  enjoyment  of  the  rents  and 

profits  of  said  land ;  that  the  said  Barton  died  some  years 

since  and  that  the  defendants  are  the  heirs  and  legal  repre- 

.  sentatives  of  the  said  deceased,  and  praying  that  an  account 

be  taken  of  the  rents  and  profits  of  said  land  and  that  the 

defendants  be  decreed  to  reconveysaid  land  to  the  orator  and 

for  further  relief. 

The  bill  was  filed  at  the  March  term  of  the  supreme  court, 
1837. 

The  defendant,  Allen,  answered  the  bill,  but  the  other 
defendants  did  not  answer,  and,  as  to  them,  the  bill  was  taken 
as  confessed.  Allen,  in  his  answer,  admitted  the  execution 
of  the  mortgage  deed  and  notes  by  James  Leach  to  William 
Barton,  deceased,  as  set  forth  in  the  orator's  bill^  but  denied 
that  the  notes  or  any  part  thereof  had  been  paid.  He  further 
admitted  that  he  had  been  in  the  possession  of  the  land 
since  May,  1828,  and  had  received  the  yearly  rents  thereof, 
amounting  in  all  to  eighty  dollars.  And  he  alleged  that  he 
had  made  permanent  improvements  upon  the  land ;  that, 
since  the  year  1816,  the  legislature  had  assessed  five  several 
taxes  upon  the  land  in  question,  amounting  to  twenty  dollars, 
which  was  paid  by  the  said  Barton,  the  mortgagee,  and  by 
this  defendant.  He  further  alleged  that  on  the  14th  day  of 
August,  1837,  Isaiah  Leach  and  Emily  Smith,  two  of  the 
children  and  heirs  of  the  said  James  Leach,  deceased,  by 
their  deed  of  quit  claim,  duly  executed,  acJcnowledged  and 
recorded,  conveyed  said  land  to  this  defendant,  and  also  all 
their  interest  in  the  said  James  Leach's  personal  estate  ;  and 
he  insisted  that  the  notes  described  in  said  mortgage  deed, 
and  the  interest  thereon,  after  deducting  the  amount  of  rents 
received  by  this  defendant,  above  set  forth,  were  still  due. 

The  answer  was  traversed,  testimony  taken,  and,  after 
argument,  the  bill  was  referred  to  a  master,  who  subsequent* 
ly  reported  as  follows. 

'The  orator  presented  his  account  before  the  master, 
*  which  consisted  of  the  following  items. 

'  To  rents  and  profits  on  part  of  lot  No.  7,  from  May  lat, 
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<  1829,  at  $  17.50  per  year  up  to  May,183d,  9  years  $  157.50    Orleans, 

*  Interest  on  the  above  up  to  January  Ist,  1841,  60.90       1^42/ 
^  Three  years  rents  and  profits  to  May  1st,  1841,  60.00     i7~ 

*  Interest,  2.80  adm.  of  Leach 

'  1808,  to  payment  on  note,  $  101.00  Barton  rfol. 

*  1809,  to  payment  on  note,  69.07 

'  To  one  yoke  of  oxen. 

'  In  relation  to  the  charge  of  $157.50,  it  was  proved  that 
'  John  Kimball  was  the  agent  of  William  Barton,  and  as 

<  such  agent  leased  said  mortgaged  premises,  yearly,  or  other- 

<  wise,  from  the  first  of  May,  1828,  to  the  Ui  of  May,  1836, 

*  at  from  $15.00  to  $20.00  per  year,  but  for  other  pay  than 
^  money;  that  the  said  William  Barton  died  in  1831;  that, 
'  in  August,  1836,  the  said  John  Kimball  settled  with  the 
^  defendant,  Allen,  who  then  appeared  to  be  controlling  the 
'  premises  by  reason  of  heirship,  or  otherwise,  and  such  de- 
'  ductions  were  made  for  trouble  by  said  Kimball  and  to  re- 
'  munerate  him  for  paying  money  that  said  Allen  then 
'  received  of  said  Kimball  eighty  dollars  for  the  rents  of  said 
'  premises  for  eight  years  then  past. 

'  I  have,  therefore,  allowed  for  rents  and  profits  up  to  the 

<  Ist  day  of  May,  1836,  $80.00 
^  Interest  on  same  up  to  January  1st,  1841,  22.40 
'  For  rents  from  May  1st,  1836  to  May  1st,  1837,  20,00 
'  Interest  on  same  to  January  1st,  1841,  4.40 

<  For  rents  on  same  from  May  1st,  1837,  to  May  1st, 

'  1838,  20.00 

*  Interest  on  same  from  May  Ist  to  January  1st,  1841,  3.20 
'  For  renU  from  May  1st,  1838,  to  May  1st,  1839,  24.00 
'  Interest  on  same  to  1st  January,  1841,  2.16 
'  For  rents  from  May  1st,  1839,  to  May  1st,  1840,  20.00 
'  Interest  on  same  to  May  1st,  1841,  80 

<  For  rent  from  May  1st,  1840,  to  May  1st,  1841,  20.00 


^  In  the  whole  for  rents  and  profits  $216.96 

'  In  relation  to  the  charges  for  rents  the  defendant  offered 
<  to  prove  by  witnesses,  then  present  and  summoned  for  that 
'  purpose,  that  nearly  all  the  improvements  made  on  said 
'  mortgaged  premises,  and  out  of  which  the  rents  and  profits  ac- 
'  crued,  were  made  by  other  persons  than  the  said  James  Leach, 
^  and  bad,  by  conveyance,  become  vested  in  the  defendant. 
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Mtirek, 
1842. 

Merriam 
idm.  of  Leach 

V. 

Barton  0fal. 


'  To  the  offer  so  made,  the  orator  objected  that  the  master 
could  oot  receive  any  testimony  not  already  taken  and 
filed  to  be  used  in  said  cause.  The  objection  was  over- 
ruled and  the  witnesses  sworn  and  their  testimony  taken 
verbally. 

*  The  defendant  then  proved  by  Alexander  Benton,  that 
said  Benton's  fitrm  and  said  Leach  lot,  at  the  time  Leach 
occupied  it,  lay  side  by  side,  and  that,  in  1817  or  1818,  no 
person  then  being  in  possession  of  the  Leach  lot,  Benton 
then  went  on  to  it,  and  cleared  about  eight  acres  thereon, 
and  occupied  the  same,  and  also  what  was  cleared  by 
Leach,  but  claimed  no  right  thereto  or  interest  therein ; 
that  after  occupying  said  lot  about  three  years,  Benton  sold 
his  own  farm  to  one  Silas  Albee,  and  Albee  went  into  pos- 
session of  it,  but  did  nothing  with  said  Albee  about  the 
Leach  land  and  left  said  lot  when  he  left  the  farm  sold  to 
Albee.  It  was  also  proved  by  Benton  that  Albee  occupied 
the  Leach  lot  after  he  left  it. 

*  It  was  further  proved,  by  Benton,  that  all  the  Leach  lot, 
cleared  and  occupied  by  said  Leach,  excepting  about  four 
acres,  was  so  covered  up  by  the  running  away  of  Glover 
pond,  in  1810,  as  to  be  unfit  for  cultivation,  and  that  the 
rents  and  profits  of  said  four  acres  was  worth  about  four 
dollars  a  year. 

*  The  defendant  then  offered  in  evidence  a  quit  claim 
deed  of  said  Leach  lands  from  one  Benjamin  Wiggins  to 
the  said  William  Barton,  dated  October  7,  1828,  and  ac- 
knowledged and  recorded  the  same  day,  which  said  deed 
appears  to  have  been  given  /or  the  consideration  of  one 
dollar,  and  said  Wiggins  conveyed  as  administrator  of  Albee, 
but  the  deed  does  not  recite  any  probate  proceedings,  be- 
fore the  sale  and  conveyance,  nor  did  the  defendant  offer 
to  prove  that  any  were  had,  or  that  said  Wiggins  was  ever 
the  administrator  of  Allen.  The  deed  was  received  by  the 
master  for  the  purpose  of  getting  it  before  the  court  and  is 
refercd  to,  but  it  is  not  treated  as  any  evidence,  nor  consid- 
dered  of  any  validity  to  convey  the  land. 

'  The  orator  further  proved,  by  one  Samuel  Conant,  that 
said  Conant's  father  was  the  administrator  of  said  James 
Leach,  and  that  said  Silas  Albee  made  some  kind  of  an 
agreement  with  him  about  the  Leach  land,  and  afterwards 
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occupied  the  land,  and  that  some  kind  of  writing  was    Oelears, 
made  about  the  land,  but  does  not  recollect  what  it  was.       15^3,* 
No  written  agreement  between  said  Conant  and  Albee  was     ^^^^^ 
given  in  evidence.  liiin.  of  Leach 

^The  defendant  then   contended   that   the  betterments  B«rtoae(4a. 
made  by  Benton  and  Albee  belonged  to  Benton,  by  virtue 
of  the  deed  from  Wiggins  above  mentioned,  but  the  master 
adjudged  otherwise,  and  has  allowed  the  orator  rents  and 
profits  for  the  whole  improvements. 

'  If  the  court  be  opinion  that  the  improvements  made  by 
Benton  and  Albee  belonged  to  William  Barton,  they  will  al- 
low the  orator  for  all  rents  and  interest  thereon,  up  to  the  Ist 
day  of  January,  1841,  $52.28  and  disallow  the  sum  of 
$216.96  allowed  by  the  master. 

'  In  relation  to  the  charge  of  money  paid  on  the  notes,  the 
master  finds  that  on  the  25th  day  of  September,  A.  D. 
1807,  .the  said  William  Barton  deeded  to  the  said  James 
Leach  the  lot  of  land  in  question,  for  the  consideration  (as 
shown  by  a  certified  copy  of  the  record  of  said  deed,  and 
in  no  other  way)  of  $300.00 ;  that  the  deed  was  acknowl- 
edged at  Danville,  in  Caledonia  county,  on  the  same  day, 
and  recorded  in  Barton  the  20th  day  of  January,  1809,  ten 
days  after  the  recording  of  the  mortgage  deed  ;  but  does 
not  find  that  any  other  notes  were  given  by  said  Leach  to 
said  Barton  and  dated  June  20,  1808,  as  before  mentioned; 
that  after  said  notes  were  givea,  and,  in  the  latter  part  of 
the  year  1808,  Leach  paid  into  the  hands  of  Jonathan 
Allyn  of  Barton,  then  the  agent  of  said  William  Barton, 
$101.00  in  money  towards  paying  for  the  land  and  that,  in 
January,  1809,  he  paid  into  the  hands  of  said  Allyn  $69.- 
07;  for  the  same  purpose,  and  that  the  money  so  paid  was  . 
placed  by  Allyn  to  Barton's  credit,  and  that  on  the  12th  day 
of  October,  1809,  the  next  October  after  the  money  was  paid 
as  above  mentioned,  Allyn  settled  his  agency  business  with 
Barton,  and  those  two  sums  were  paid  over  by  him  to  Bar- 
ton and  by  Barton  applied  on  the  notes  against  Leach.  ^^ 
Neither  the  mortgage  nor  notes  were  produced,  nor  any  ac- 
count given  of  them  by  the  defendant,  further  than  that  he 
had  made  diligent  search  for  them  among  the  papers  of 
said  Barton,  but  could  not  find  them,  from  which  facts  the 
master  finds  that  the  money  was  paid  by  Leach  to  be  ap- 

VOL.   XIV,      W.  R.   IV.  64 
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OsLBAirs,  <  plied  on  the  mortgage  notes  and  was  so  applied  by  Barton 
1842        *  when  he  receiTed  it  of  AHyn,  and  therefore  allows  the  same 

Mcrritm     *  *"^  ^^^  interest  thereon  up  to  the  1st  day  of  January,  1841 , 

■dm.  of  Leaefa  *  amounting  in  the  whole  to  0496«59,  to  which  add  9^16.96 

Bwton et«l.  'avowed  for  rents,  makes  the  whole  sum  allowed  the  orator 

*  by  the  master  amount  to  $713.55. 

^  The  defendant  claimed  to  have  the  orator  sworn  to  an- 

<  swer  interrogatories  in  relation  to  his  account,  but  he  was 

*  not  present  and  was  not  sworn. 

'  The  admission  of  the  copy  of  the  deed  from  Barton  to 
'  Leach  was  objected  to  by  the  orator,  but  the  objection  was 
'  overruled. 

*  The  said  Heman  B.  Allen  presented  his  account,  consist- 

*  ing  of  the  following  items ; — 

*  Paid  taxes  of  four  cents  per  acre  on  wild  lands  from  1814 

*  ton  840,  $20.00 

<  Agency  since  Leach  left  Uie  lot  in  1813,  54.00 
'  To  paid  John  Kimball  as  charged  in  his  account, 

*  rendered  the  heirs  of  said  Barton,  6.88 

'  To  interest  on  the  above  $80.00,  it  being  paid  some 

<  10  or  15  years  since,  say  averaging  12  years,      58.00 
'  To  betterments  on  said  lot,  as  it  appears  from  the 

^fact  of  the  renting  for  more 'than  they  did 

<  formerly,  200,00 


*  To  amount  of  principal  and  interest  of  two  pro- 

*  missory  notes  given  by  said   James  Leach  to 
'  said  Barton  for  $107.65  each,  and  dated  June 

<  20, 1808,  and  payable  the  first  day  of  January, 

<  1809,  and  1st  day  of  January,  1810,  with  in- 

<  terest,  1 409.54 

Contra  Credit, 
<  By  rent  of  }  of  f  of  lot  No.  7,  from  1 828  to  1836, 
^  the  widow  having  ^  and  there  being  five  child- 

*  ren,  two  of  whom  with  the  widow  having  con- 

<  veyed  to  Heman  B.  Allen  by  deed  all  their 

*  right,  title  and  interest  to  said  premises,  as 

*  well  for  rents  and  profits  as  their  right  to  real 

<  estate,  eight  years  rent  $10.00  per  year  for 
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^  said  lot,  as  appears  by  John  Kimball'sfaccount  Oklxaits, 

'  rendered  to  the  heirs  of  said  Barton,  32.00        1842! 


By  2  two  years'  rents  1837  and  1838,  15.99     Merriam 

By  1  year's  rent  1839,  g^go^""***^^**** 

<  In  relation  to  the  first  charge  of  ^20.00  for  paying  taxes,  Barton  et  ai. 
I  find  that  in  1819, 1822  and  1825  each  year  the  lot  in 
question  was  sold  to  pay  taxes  at  vendue  and  bid  ofi"  by 

said  William  Barton  and  redeemed.  That  in  1824,  the 
same  lot  was  again  sold  to  pay  taxes[and  bid  off  by  May 
and  redeemed,  but  do  not  find  who  redeemed  it ;  that  in 
1835,  it  was  again  offered  for  sale  at  vendue  for  taxes  and 
bid  down  to  1-4  of  an  acre  for  the  whole  by  John  Kimball,  ' 
and  that  said  1-4  of  an  acre  was  not  redeemed  and  that 
said  John  Kimball  quit  claimed  his  right  and  interest  to  H. 
B.  Allen.     The  whole  charge  is  therefore  disallowed. 

^In  relation  to  the  next  charge  of  $54.00  for  agency  on 
said  lot  since  1813,  it  was  proved  that  Benton  and  Albee, 
and  Albee's  administrator,  in  succession,  possessed  and  oc* 
cupied  said  land,  from  1816  to  1828,  without  any  under- 
standing with  or  interference  or  oversight  of  the  said  Bar- 
ton or  his  agent,  and  that,  in  1828,  said  Barton  took  a  quit 
claim  deed  of  the  land  from  Albee's  administrator,  and  John 
Kimball  took  the  oversight  and  charge  of  said  lot  from  that 
time  until  August,  1836,  at  which  time  he  settled  with  the 
said  H.  B.  Allen,  who  then  appeared  to  claim  said  premises 
in  his  own  right,  or  in  the  right  of  said  Barton's  heirs,  said 
Barton  having  died  in  1831,  and  deducted  pay  for  his 
trouble  in  taking  care  of  said  lot  and  paid  said  H.  B.  Allen, 
a  ballance  of  $80.00  for  rents  received  by  him  up  to  that 
time  which  $80.00  is  allowed  in  the  orator's  account,  the 
services  of  the  agent  having  been  settled  at  that  time.  The 
charge  of  $54.00  is  disallowed. 

<  The  next  charge  of  $6.88  is  disallowed  for  the  following 
reasons :  the  charge  is  contained  in  the  account  of  John 
Kimball,  agent  of  said  Barton,  in  1836,  and  appears  to  have 
been  made  in  September,  1827,  and  was  for  paying  a  bid 
on  the  land  in  question. 

<  It  appears  that  a  tax  of  four  cents  on  the  acre  was  as- 
sessed on  the  town  of  Barton  in  1825,  under  which  the 
land  was  sold  by  the  collector  and  bid  off  by  said  Barton, 
and  was  redeemed  from  the  bid.  Believing  that  said  Bartoq 
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OsLiAwt,    <  must  have  been  paid  by  the  redemption,  the  master  has  dis- 
1843/      'allowed  the  charge.     If  the  court  are  of  opinion  the  chai^ 


Merrmm     '  should  be  allowed,  they  will  allow  it  at  $8.53. 
■dm.ofLeMh      « The  next  charge  of  $58.00  for  interest  is  disallowed, 
Birtffnffftf    ^  because  the  charges  making  the  principal  are  disallowed. 

<  In  relation  to  the  charge  of  $200.00  for  betterments ;  it 
'  was  proved  by  the  testimony  taken  and  filed  in  the  cause 
'  that  no  betterments  were  made  upon  the  premises  by  said 
'  Barton,  but  it  was  proved  by  the  witnesses  admitted  to 
'  testify  at  the  bearing  before  me,  as  before  stated,  that  better- 

<  ments  were  made  by  nid  Benton,  and  Albee,  who  succeed- 
'  ed  Benton  in  occupying  the  lot 

*  I  have  disallowed  the  charge,  but  if  the  court  be  of  opin- 
'  ion  that  the  testimony  of  Benton  and  Kimball  was  properly 

*  admitted,  and  that  the  betterments  belonged  to  said  Barton, 

<  they  will  allow  the  charge  at  $  100.00,  which  sum  I  find  to 
'  be  the  value  thereof.     If  the  testimony  was  improperly 

*  admitted  no  betterments  were  proved  and  the  charge  must 
'  be  disallowed. 

'  Neither  the  notes  nor  mortgage  were  produced  at  the 
'  hearing  before  me,  nor  was  any  account  given  of  them 

*  other  than  that  which  is  above  set  forth. 

'  If  the  court  be  of  opinion  that  the  notes  be  allowed  in 
'  the  account,  I  find  that  the  notes  and  simple  interest  there- 
<on  will,  on  the  1st  day  of  January,  1841,  amount  to  the 
'  sum  of  $635.12. 

'  The  defendant  offered  in  evidence  a  copy  of  a  deed  from 
'  William  Barton  to  James  Leach,  conveying  the  land  in 

*  question,  dated  the  25th  of  September,    1807,  acknowl- 

*  edged  the  same  day  and  recorded  the  20th  of  January, 
'  1809 ;  also  a  copy  of  a  deed  from  Sally  Leach  and  Phebe 

<  Leach,  Isaiah  B.  Leach,  Lyman  Potter,  Elizabeth  Potter, 

<  James  Leach,  Charles  Smith  and  Emily  Smith  and  Joshua 

<  Leach,  widow  and  heirs  of  James  Leach,  deceased,  dated 

<  the  4th  day  of  June,   1830,  and  acknowledged  the  same 
'  day  in  the  state  of  Pennsylvania,  conveying  said  lot  to  John 

<  H.  Kimball  of  Barton,  which  deed  was  recorded  in  Barton 

<  September  21,  1837. 

<  Also  a  copy  of  a  record  of  a  deed  from  Sally  Leacb, 
'  James  Leach,  Phebe  Leach,  Isaiah  B.  Leach,  Charles  Smith, 

*  Joshua  Smith  and  Lyman  Potter,  widow  and  heirs  of  James 
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'  Leacb,  deceased,  dated  the  9th  day  of  April,  1880,  and  Orlkaiis, 

'  recorded  in  Barton,  September  21,   1837,  conveying  raid  i842.* 
*•  land  to  John  H.  Kimball. 


Merriam 

^  Also  an  original  deed  from  Isaiah  Leach,  Charles  Smith  adm.  of  Leach 
'and  Emily  Smith,  dated  the   14th  day  of  August,  1837,  Barton eid. 

<  and  recorded  in  Barton  the  4th  day  of  September^  1837, 

<  conveying  all  their  interest  in  said  land  to  defendant,  H.  B* 
'  Allen.     All  said  deeds  are  quit  claim  deeds. 

^  ^  The  master,  in  stating  the  account,  has  not  in  any  man« 
'  ner  treated  the  three  last  mentioned  deeds  as  any  evidence 
'  before  him,  nor  consulted  their  effect  upon  the  rights  of  the 
'  parties.  The  admission  of  them  was  objected  to  by  the 
*  orator.' 

On  the  coming  in  of  this  report,  the  defendant  excepted 
thereto  and  prayed  that  it  might  be  recommitted  to  the  mas* 
ter  for  the  following  reasons  among  others. 

1.  Because  the  master  reports  that  he  finds  a  fact  by  pre- 
sumption against  the  dii'ect  deed  and  acknowledgment  of 
Leach,  under  his  seal. 

S.  Because  without  evidence,  but  merely  upon  presump-* 
tion,  the  master  finds  the  mortgage  notes  paid  or  nearly  so 
before  the  mortgage  was  executed. 

3.  Because  the  master  allows  rents  and  profits  for  improve- 
ments made  by  Benton  and  Albee,  when  the  improvements 
were  conveyed  to  the  defendant  by  Albee's  administrator. 

4.  Because  the  master  allowed  the  several  items  of  the 
orator's  claim  without  their  being  verified  by  oath  of  the 
party,  agreeably  to  the  41st  rule  in  chancery. 

5.  Because  the  master  has  not  allowed  the  account  of  H. 
B.  Allen,  and  particularly  of  three-fifths  of  two-thirds  of  the 
rents  and  profits,  a  charge  in  his  account,  nor  has  he  disal- 
lowed the  same  nor  assigned  any  reason  for  not  passing  upon 
them,  and  reporting  the  facts  in  relation  thereto. 

6.  Because  the  report  is  in  other  respects  informal,  un- 
certain, ambiguous,  (&c.  But  the  chancellor  refused  to  re- 
commit the  report. 

JEJ.  Paddock;  for  orator. 

We  contend  that  as  neither  the  notes  nor  mortgage  were 
presented,  nor  the  absence  of  them  in  any  way  explained, 
the  legal  presumption  is  that  Leach,  in  his  life  time,  paid  off 
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OftLBAvs,    the  mortgage  and  cancelled  both  notes  and  deed  ;  and  the 
19437      evidence  is  very  conclusive  to  the  point  that  such  was  the 


Merriam      the  case. 

■dm.ofLeMh     The  master  has  clearly  shown  that  all  the  defendant's 
Btrtonaifli.  charges,  except  the  ^200.00  for  improvements,  ought  to  be 
disallowed,  and  the  $300.00  for  improvements,  sworn  to  in 
the  answer,  had  not  the  shadow  of  truth  to  sustain  it. 

The  legal  fee  of  the  land  being  in  Leach,  or  his  legal  rep- 
resentatives, all  improvements  made  thereon  would  enure  to 
his  benefit,  by  whomsoever  made ;  therefore,  Benign,  having 
gone  into  possession  without  any  color  of  right,  roust  be 
viewed  as  a  trespasser  during  his  occupancy,  and,  had  he 
injured  the  land,  he  would  have  been  held  liable  to  make 
good  the  damages.  Benton  conveyed  nothing  to  Albee. 
His  deed  covers  no  part  of  lot  No.  7,  nor  was  it  mentioned 
in  the  bargain  as  testified  by  Benton. 

Albee's  occupancy  was  altogether  tortious,  unless  he  had 
permission  from  Conant,  administrator  of  Leach,  as  testified 
by  Samuel  Conant.  What  that  agreement  was  we  know 
not,  and,  from  the  presumption  that  it  was  a  parol  agrement, 
it  never  can  be  known.  Whether  he  had  permission  from 
Conant  to  occupy  or  not,  he  had  no  interest,  and  could  ac- 
quire no  rights  which  could  devolve  on  his  administrator. 

If,  then,  the  Leach  land  was  in  no  wise  assets  in  the  hands 
of  Benjamin  Wiggins,  administrator  of  Silas  Albee,  Wiggins 
conveyed  nothing  to  William  Barton  by  bis  deed  of  the  7th 
of  October,  1828,  and  it  would  seem  Barton  gave  nothing 
for  it.  But  if  Barton  acquired  any  interest  in  the  land  by 
the  Wiggins  deed,  that  interest  enured  to  the  benefit  of 
Leach,  his  assignee,  or  his  heirs,  until  Barton  shall  have  fore- 
closed his  mortgage  against  Leach  or  his  heirs.  This  deed 
from  Wiggins,  however,  without  any  license  from  the  supreme 
court,  or  court  of  probate,  affords  another  proof  that  the 
mortgage  was  paid  ofif. 

The  49th  and  50th  sections  of  the  probate  law  (Blade's 
edition)  recognize  real  estate  as  assets  in  the  hands  of  the 
administrator  for  certain  purposes,  and  therefore  it  is  such 
until  the  estate  is  settled. 

It  is  said  that  this  administrator  cannot  support  the  present 
bill,  because  it  does  not  appear  that  there  are  any  claiois 
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against  the  estate,  and  yet  it  is  pretended  by  the  defendants    QMxnt, 
that  the  above  notes  are  still  due  from  Leach's  estate.  1842. 

The  orator  was  legally  appointed  administrator  de  bonis  Memam, 
non  upon  the  estate  of  James  Leach  ;  and,  until  his  letters  •^"*-  ofhe^ch 
of  administration  are  legally  recalled  or  vacated,  he  Is  invest-  Barton  eeai. 
ed  with  all  the  powers  of  an  administrator,  and  it  is  begging 
the  question  to  say  that  there  are  no  debts  to  pay.  And  sup- 
posing there  were  none,  the  orator  has  a  right,  by  the  com- 
mon rules  of  chancery,  to  maintain  this  suit,  though  he 
obtained  his  letters  of  administration  by  fraud,  for  the  title  to 
sue  can  only  be  tried  on  an  appeal  from  the  probate  court, 
12  Vesey,  298  ;  3  P.  Wms.  370  ;  2  Swift,  219 ;  and,  until 
the  question  comes  up  in  that  shape,  this  court  will  presume 
that  the  probate  court  has  done  right.  The  orator  having 
obtained  probate,  it  is  conclusive  as  to  his  title  to  sue. 
Again,  the  question  of  having  the  right  to  sue  cannot  be 
raised  in  this  stage  of  the  case  ;  it  can  only  be  taken  advan- 
.tage  of  on  a  demurrer.     2  Swift,  219. 

But  our  statute  puts  this  question  to  rest.  The  55th  sec- 
tion (Slade's  edition)  makes  it  the  administrator's  duty  to 
keep  the  fences  in  repair,  and  the  63d  section  expressly 
gives  the  right  to  any  executor  or  administrator  to  maintain 
any  action  of  trespass  qvare  clausum /regit,  or  ejectment,  or 
any  other  proper  action,  to  recover  the  seizin  or  possession 
of  any  houses,  lands,  tenements,  or  hereditaments,  or  any 
damage  done  thereto.  After  this  sweeping  clause,  it  cannot 
be  said,  with  a  very  good  grace,  that  the  present  orator  can- 
not maintain  a  bill  to  redeem  and  pay  off  a  mortgage.  It  is 
a  novel  objection  for  a  mortgagee  to  make  that  he  will  not 
receive  his  money ;  and  the  administrator's  bond  secures 
the  community  at  large  against  his  making  a  misapplication 
of  the  assets. 

Again ;  if  the  present  orator  cannot  maintain  this  bill,  then 
it  cannot  be  maintained  at  all  ]  for  the  same  63d  section  of 
the  statute  bars  the  right  of  devisees  and  heirs  from  suing 
until  the  division  of  the  estate ;  and,  before  a  division,  it 
would  seem  desirable  to  ascertain  what  there  is  to  be  divi- 
ded. 

•71  Cooper,  for  defendants. 

The  questions  presented  are,  firsts  can  this  orator  be  en- 
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OsLKAvt,    titled  apoo  equitable  priDci|Jes  to  redeem  the  estate  io  ques- 
1842.       ^^9  ^^^  WGood,  if  entitled  Io  redeem,  is  he  entitled  to  an 


Meman  ^<^<^^"^  •  '^^  defendants  contend  that  both  of  these  qoes- 
•dm.  of  Leaeb  tions  should  be  answered  in  the  negative.  The  orator  is  not, 
Btfiondfll.  "P^°  equitable  principles,  entitled  to  redeem  the  estate,  ad- 
mitting the  bill  to  be  true.  Fonblanc's  Eq.  248-9,  note  s. 
Blewell  w.  Thomas,  2  Yes.  Jr.  669.  .9.  Johns  v.  Turner, 
2  Vernon,  418.  Trask  v.  fFhUe,  3  Bro.  C.  R.  289.  Dem- 
arest  ▼.  fVynkoqp,  3  Johns.  Ch.  R..  135-^.  Gibbs  ▼.  Bcare- 
more,  5  Johns.  C.  R.  553.  Fonb.  B.  3,  chap.  1 ,  ^6,  p.  495. 
1  Bfad.  519-21.  Stewart  ▼.  NichoU,  5  Cond.  Eng.  C.  R. 
405.  ShephardY.  Mwrdock,  12  do.  605.  Appkton  v. 
Edson,  8  Yt  R.  239.  1  Johns.  C.  R.  594.  Moore  v.  Cktbd, 

1  Johns.  Ch.  R.  385. 
There  can  be  no  right  of  redemption  in  this  orator,  unless 

it  is  expressly  given  by  statute,  because  the  estate  was  in 
Leach  and  vests  in  his  heirs.  They  only  can  redeem.  Sup- 
pose the  defendant  should  forecIo6e,who  should  be  defendant, 
and  would  this  orator  be  a  party  ?  The  heirs  only  have  a 
right  to  redeem.  SoUey  yr.  Goioer,  2  Vernon's  R.  61.  1 
Knapp,  179.     1  Chitty's  Eq.  Dig.  699,  700-1. 

To  entitle  this  orator  to  redeem,  there  must  be  some  statute 
regulations,  otherwise  he  cannot  redeem  unless  the  estate  is 
necessary  to  pay  debts. 

2.  If  the  orator  is  entitled  to  redeem,  still  he  is  not  entitled 
to  an  account  against  this  defendant,  for  rents  and  profits, 
according  to  the  prayer  of  the  bill.  The  answer  admits  the 
execution  of  the  mortgage,  but  denies  all  payments.  The 
mortgage  was  made  in  1809.  Somewhere  from  1810  to 
1812,  the  mortgagor  absconded.  Can  a  payment  be  fairly 
presumed  or  claimed  under  such  circumstances  ?  Stewart 
V.  Hichols,  5  Eng.  Con.  Ch.  R.  407-8.  The  possession 
was  vacated  by  the  mortgagor  in  1812  and  continued  so 
until  1816  or  1817,  when  Barton  took  possession. 

The  right  to  redeem  rests  in  the  heirs  of  Leach,  if  in  any 
one,  and  as  the  defendant,  Allen,  shows,  that  he  is  the  assignee 
of  the  heirs  of  Leach,  and  empowered  to  hold  their  interest,  it 
presents  this  question  ;  can  an  administrator  call  on  heirs  to 
advance  money  to  reedeem  an  estate  for  his  use  unless  he 
should  first,  by  his  bill,  state,  at  least,  that  the  interest  of  the 
creditors  requires  it.  In  order  to  do  justice  in  this  case  and 
pass  upon  all  the  interests  in  the  case,  the  court  will  pass 
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upon  both  the  deeds  from  Leach's  heirs,  to  wit,  the  one  to    Orlkahs, 
Allen  and  the  one  to  Kimball.     The  court,  by  reference  to      "^842^' 
these  deeds,  can  regard  this  as  no  other  than   digging  up  a*TI     '. 
stale  claim,  on   Kimball's  part,   without  equity,  right  oradm.ofLewh, 

The  opinion  of  the  court  was  delivered  by 
Bbnnett,  J.  —  It  seems,  by  the  report  of  the  master,  and 
the  facts  stand  admitted,  that  the  notes  were  executed  in 
June,  1808,  by  James  Leach  to  William  Barton,  the  father 
of  the  defendants,  payable  at  the  times  stated^in  the  bill,  and 
the  mortgage  in  January,  1809;  that  John  Kimball,  being 
the  agent  of  William  Barton,  as  such  agent,  leased  the  prem- 
ises from  the  first  of  May,  1828,  to  the  first  of  May,  1836, 
and  that  William  Barton  died  in  May,  1831 ;  and  in  August, 
1836,  Kimball  settled  these  rents  with  Heman  B.  Allen,  one 
^  of  the  defendants,  and  paid  to  Allen,  for  rents  received  by 
Kimball,  eighty  dollars.  The  rents  were  allowed  up  to  the 
first  of  May,  1841,  at  $216.96.  It  is  said  that  the  improve- 
ments from  which  the  rents  accrued  were  not  made  by  James 
Leach,  the  mortgagor,  and  therefore  the  mortgagee  should 
not  be  charged  with  such  rents.  It  appears  that  in  1817  or 
1B18  one  Alexander  Benton  entered  upon  the  Leach  lot, — ^no 
one  at  that  time  being  in  possession, — and  cleared  about  eight 
acres  and  occupied  that,  and  also  what  had  been  cleared  by 
Leach,  but  claimed  no  interest  in  the  land  ;  and,  after  occu- 
pying about  three  years,  sold  his  farm  to  Albee,  but  not  the 
Leach  lot ;  and  after  this  Albee  occupied  that  lot.  Though 
it  would  not  be  right  to  charge  the  mortgagee  with  rents 
arising  from  his  own  improvements,  yet  Benton  and  Aibe^ 
were  not  in  possession  under  the  mortgagee,  but  in  their  own 
wrong,  and  their  improvements  would  enure  to  the  benefit  of 
the  mortgagor.  The  administrator  of  Albee  could  convey 
no  right  to  them,  because  Albee,  being  a  tort-feasor,  had  no 
right  to  them  in  his  life  time,  and  the  administrator  did  not 
act  by  order  of  the  probate  court. 

It  is  said  that  this  bill  cannot  be  maintained  by  the  admin- 
istrator of  Leach.  In  England,  where  the  real  estate,  upon 
the  death  of  the  intestate,  passes  directly  to  the^heir,  and  is 
not  assets  in  the  hands  of  the  administrator  for  the  payment 
of  debts,  the  bill  should  be  brought  by  the  heirs.  But,  with 
Vol.  XIV.  w.  r.  iv.  65 
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OBi.B4a*,    tw,  the  law  ia  different     The  action  of  ejectment  ia  given  to 

id42/      ^^^  administrator,  and  the  heirs  cannot  have  the  aclion  until 

'"TI     ;  there  has  been  a  division  of  the  estate,  under  a  decree  of  the 

Merriam,  .  .....  •  t-.    - 

adm.  of  Leach  probate  cottrt,  in  eases  where  a  division  is  necessary.     It  is 

B^tet$tml.  ^^^  ^^^y  ^^  ^^  administrator  to  pay  off  the  debts  out  of  the 
personal  estate,  if  sufficient  for  that  purpose,  and  prepare  the 
estate  for  distribution  among  the  heirs*  To  discharge  this 
duty  he  must,  of  necessity,  be  permitted  to  maintain  a  bill  of 
this  description,  as  the  only  means  of  q^ertaining  what  may 
be  due,  if  any  thing,  on  the  mortgage. 

It  is  said  that  no  account  should  be  ordered  after  so  great 
a  lapse  of  time.  By  this  I  suppose  is  meant  that,  in  this 
particular  case,  the  equity  of  redemption  is  baned.  In 
England  an  actual  possession  of  twenty  years  is  necessary  in 
the  mortgagee  to  bar  the  equity.  In  this  stale,  it  is  true,  fif- 
teen years  is  sufiicient.  There  is  no  ground  for  contending 
that  Benton  or  Albee  were  in  possession  under  William  Bar* 
ton,  the  mortgagee,  so  as  to  make  their  possession  his.  The 
master  finds  the  rcTcrse.  This  biH  having  been  brought  in 
1837,  the  mortgagee's  possession  is  limited  to  a  little  less 
than  nine  years  before  bringing  the  bill.  Though  there  is, 
and  will  be^  difiiculty  in  taking  the  accounts  in  a  case  like 
this,  yet,  the  bill  shouM  not,  for  this  cause,  be  dismissed  and 
the  equity  of  redemption  barred.  The  mortgagee  had  at  all 
times  the  right  of  foreclosure,  and  if  he  suffers  in  taking  the 
accounts,  from  lapse  of  time,  be  must  impute  it  to  his  own 
negligence. 

This  court  sits  as  a  court  of  error  to  revise  the  final  decree 
of  the  chancellor,  and  those  exceptions  to  the  report  of  the 
master,  which  are  addressed  to  his  discretion,  cannot  be  re- 
vised in  this  court.  Sereral  of  them  are  of  this  character, 
which  need  not  be  particularly  noticed. 

It  may  also  be  remarked  that  in  taking  the  accounts  the 
master,  and  not  the  court,  is  to  settle  the  facts,  and  his  find- 
ing is  conclusive,  unless  the  report,  for  good  cause,  shall  be 
set  aside.  It  is  objected  that  the  accounts  before  the  master 
were  not  verified  by  the  oath  of  the  party,  as  required  by  the 
forty  first  rule  of  our  chancery  practice. 

To  give  the  right  to  examine  a  party  before  the  master, 
upon  common  chancery  principles,  requires  a  special  order  to 
that  effect,,  and  the  object  of  the  rule  was  to  dispense  with 
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the  necessity  of  a  special  order,  and  did  not  contemplate  a    Orlbams, 
case  of  this  kind.    Besides,  it  can  only  be  matter  of  discre-       ]^^/ 


tion  in  the  chancellor  to  recommit  the  report  upon  such  an  Paddock  & 
objection  as  this.  Riddle 

We  do  not  think  the  decree  of  the  chancellor  precisely  as  Amei. 
it  should  be.  All  that  the  orator  can  claim  is  to  have  the 
mortgage  cancelled  So  much  of  the  decree  as  directs  a 
conveyance  of  the  premises  by  the  defendants  to  the  orator 
must  be  reversed,  and,  in  lieu  thereof,  it  is  ordered  and 
decreed  that  the  defendants,  and  all  persons  claiming  under 
them,  be  perpetually  enjoined  from  setting  up,  either  at  law 
or  in  chancery,  any  title  or  claim  lo  the  premises,  under  or 
by  virtue  of  such  mortgage  deed«  The  case  is  remitted  to 
the  court  of  chancery,  to  be  proceeded  with  accordingly. 


Paddock  &  Riddle  t^.  Michael  U.  Ames. 

Where  one  employs  anotbex  to  purchaie  an  article  of  property  for  him  of  a 
given  description  and  price,  and  to  paj  for  it,  which  is  done,  the  price 
maj  be  recovered  in  an  action  of  book  account,  even  where  the  vendor 
never  accepted  the  delivery  of  the  article. 

This  was  an  action  of  book  account.  Judgment  to  ac- 
count having  been  rendered  by  the  county  court,  an  auditor 
was  appointed  who  subsequently  reported,  in  substance  as 
follows  ; — Sometime  in  the  month  of  April,  1840,  the  defen- 
dant called  at  the  plaintiffs'  shop  in  Craftsbury  (where  Rid* 
die,  one  of  the  plaintiffs,  was  making  and  vending  tin  ware,) 
and  wished  to  purchase  two  tin  trunks ;  that  Riddle  told  him 
that  he  could  not  conveniently  make  such  trunks  as  the  de- 
fendant wanted,  but  could  procure  them  for  him  of  Sweet  & 
Co.  of  Johnson  ;  that  it  was  then  and  there  agreed  between 
the  parties  that  Riddle  should  procure  the  trunks  of  Sweet 
&  Co.,  and  that  defendant  should  call  soon  afterwards  and 
take  the  trunks  and  pay  for  them ;  that  Riddle  then  told  the 
defendant  the  price  of  the  two  would  be  about  five  dollars ; 
Ibat  defendant  (heo  left  tbe  plaintiffs'  shop  and  neyer  called 
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Omi.BAVf,    afterwards ;  that  the  plaintiffs  procured  the  trunks  of  Sweet 
1842.*      ^  ^-  ^"  pursuance  of  said  agreement,  and  still  had  tbem 

Paddock  *"  >^&^7  ^^^  ^^e  defendant,  at  their  shop ;  that  the  plaintiffs 
Riddle  were  in  the  habit  of  doing  business  with  Sweet  &  Co.,  and 
these  trunks  were  purchased  in  the  ordinary  way  of  their 
business,  at  a  less  price  than  their  ordinary  retail  price  ;  that 
plaintiffs  commenced  this  suit  on  the  5(h  day  of  February, 
1841,  but  never  charged  the  trunks  to  the  defendant  until 
the  10th  day  of  February,  1841,  under  which  date  the  trunks 
were  charged  at  five  dollars,  and,  at  the  same  time,  the 
plaintiffs  entered  the  trunks  to  the  credit  of  Sweet  &  Co.  at 
^4.50  ;  that  sometime  in  the  summer  of  1840,  the  plaintiff. 
Riddle,  saw  the  defendant  at  Irasburgh,  and  then  told  him 
the  plaintiffs  had  procured  the  trunks,  and  that  they 
were  ready  for  him ; — that  the  defendant  then  told  Rid- 
dle that  he  (defendant)  had  made  other  arrangements  in  his 
business,  and  the  trunks  would  then  be  useless  to  him,  and 
wished  the  plaintiffs  to  sell  them  for  him  if  they  could,  but 
if  they  did  not  sell  them,  he  would  call  in  a  few  weeks  and 
pay  for  them  and  take  tbem  away ;  that  the  trunks  were  not 
afterwards  sold  by  the  plaintiffs,  and  the  defendant  never 
called  nor  paid  for  them  ; — ^that  the  transaction  between  the 
parties  was  regarded  in  the  first  instance  as  a  contract  for  the 
sale  of  the  trunks  at  the  ordinary  retail  price,  supposed  to  be 
about  five  dollars,  without  reference  to  the  price  which  the 
plaintiffs  should  pay  Sweet  &  Co.,  and  that  the  retail  price 
of  such  trunks  was  two  dollars  and  fifty  cents  each. 

If  from  these  facts  the  county  court  should  be  of  the  opin- 
ion that  the  plaintiffs  were  entitled  to  recover,  then  the 
auditor  found  for  the  plaintiffs  to  recover  five  dollars,  and 
interest  thereon,  to  balance  book  accounts  between  the  par- 
ties; otherwise  he  found  nothing  due  to  either  party  on 
book. 

The  county  court  accepted  the  report  and  rendered  a 
judgment  thereon  for  the  plaintiffs,  and  the  defendant  ex- 
cepted. 

W.  H.  Martiny  for  defendant. 

In  order  to  sustain  an  action  on  book,  the  articles  charged 
must  pass  into  the  actual  possession  of  the  defendant  The 
action  cannot  be  sustained  upon  matter  that  rests  jn  contract 
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merely.    Barlow  ▼•  JFtead,  1  Vt.  R.  97.    Barlow  v.  Ready    Orlvahs, 
1  Aikens'  R.  145.  1^2.' 


F^doek  A. 

J.  A.  Paddock,  for  plaintiffs.  **^d'« 

The  plaintiffs'  right  of  action  accrued  when  they  procured      Ames, 
the  articles  agreeably  to  their  undertaking  with  the  defend- 
ant. 

The  case  of  Barlow  v.  Ready  relied  upon  by  the  defend- 
ant, is  not  in  point.  The  action,  in  that  case,  was  brought 
to  recover  for  articles  alleged  to  have  been  sold,  but  not  de- 
livered ;  this  is  to  recover  for  the  performance  of  a  certain 
service  for  the  defendant,  at  his  request.  His  neglect  to  avail 
himself  of  the  benefit  of  that  service  is  no  reason  why  the 
plaintiffs  should  not  receive  the  stipulated  reward. 

If  it  is  contended  that  some  recognition  or  acceptance,  on 
the  part  of  the  defendant,  of  the  doings  of  the  plaintiffs  in 
the  matter,  would  be  necessary,  the  request  made  by  defend- 
ant to  Riddle,  that  he  would  sell  the  trunks,  if  he  had  an 
opportunity,  as  defendant  theti  had  no  use  for  them,  and  re- 
marking, if  he  could  not  sell  them,  defendant  would  call  in 
a  few  days  and  take  them^  is  a  virtual  acceptance  of  the  arti- 
cles, or  at  least  shows  that  the  defendant  as  well  as  the 
plaintiffs  considered  them  bis. 

But  it  is  contended  by  the  defendant  that  if  the  plaintiffs 
have  a  right  of  action,  it  should  have  been  aaeumpeU,  and 
not  book  account.  It  has  long  been  settled  by  this  court 
that  aesumpeit  and  book  account  are  concurrent  remedies  in 
the  class  of  cases  to  which  the  case  at  bar  belongs.  Fry  ▼• 
Slufieldy  3  Vt.  R.  266.  Ball  Sf  Chase  v.  Peeks,  10  Vt.  R. 
476-      . 

Property  passes  from  vendor  to  vendee  when  nothing  more 
remains  for  the  vendor  to  do.  Rugg  et  al.  v.  Minot  et  ol., 
1 1  East's  R.  210. 

The  opinion  of  the  court  was  delivered  by  . 

Redfi£ld  J. — We  think  the  action  of  book  account  will 
well  lie  in  the  present  case.  It  has  been  decided  by  this 
court,  that  where  one  orders  an  article  manufactured  at  a 
mechanic's  shop,  and  it  is  made  according  to  the  order,  it 
may  be  charged  and  recovered  for  in  this  form  of  action, 
whether  it  is  ever  delivered  or  not.    When  the  order  is  ez- 
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ecutedy  so  that  nothing  more  remains  to  be  done,  the  title 
to  the  thing  passes  to  the  vendee,  and  thereafter  it  remains 
at  his  risk,  and  he  becomes  debtor  to  the  vendor  for  the  price, 
and  that  is  the  proper  time  to  make  the  cbaige  on  book. 
The  same  course  of  reasoning  precisely,  it  is  obvious,  will 
apply  to  the  present  case.  After  the  plaintiffs  had  purchased 
the  articles,  for  the  defendant,  according  to  his  request,  and 
given  him  proper  notice,  (and  this  must  depend  upon  the 
contract  between  the  parties,)  the  title  passed  to  the  vendee, 
and  they  might  well  be  charged  on  book  against  him*  They 
would  then  remain  at  his  eipense  and  risk,  and  he  would 
become  debtor  for  the  price  to  the  plaintiffs,  ^ 

Judgment  affirmed. 


John  L.  Woods  v.  James  Scott,  Bezaleel  Gillett,  and 

PoRTus  Baxteb. 

iln  Chancery.) 

A  debtor  takes  a  bond  to  a  third  peraon,  for  a  deed  of  certain  lands,  on  his 
paying  a  sum  therein  mentioned,  and  erects  baildings  thereon.  The  inter- 
est of  the  debtor  in  the  land  may  be  levied  on,  unless  such  third  person 
shows  some  legal  or  equitable  claim  thereto. 

An  attachment  of  such  land  is  notice  to  the  obligor  in  the  bond  of  the 
claim  of  the  creditor,  and  after  that  he  could  only  be  jostifiod  in  deeding 
to  the  obligee. 

When,  after  such  attachment,  the  obligor  deeds  the  land  to  another  for  tlie 
benefit  of  the  debtor,  and  receives  notes  or  securities  therefor,  he  holds 
them,  after  the  payment  of  his  own  claims,  for  the  benefit  of  the  attach- 
ing creditor  who  has  obtained  a  judgment  and  leried  an  execution  on 
the  lands  attached. 

If  the  person,  in  whose  name  the  bond  is  taken,  neither  claims  nor  sets  up 
any  right  to  the  premises,  and  there  is  no  proof  that  he  has  any  legal  or 
equitable  right  or  claim  thereto  as  against  the  debtor,  a  decree  will  paaa 
that  the  obligor  pay  whatever  sum  may  be  in  his  hands  to  the  creditor. 

.   This  was  an  appeal  from  a  decree  of  the  court  of  chan- 
cery. 
The  orator,  in  his  billi  set  forth  and  chaigedj  in  substance, 
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that  on  or  about  the  first  day  of  January,  1830,  the  defend-    ^^'^tT'* 
ant,  Scott,  contracted  to  purchase  of  the  defendant,  Baxter,       1843.* 


and  Baxter  agreed  to  sell  and  con¥ey  to  Scott,  about  two  Woods 
acres  of  land,  situated  in  Derby,  in  the  county  of  Orleans,  »  **  . 
(describing  it ;)  that,  in  order  to^  enjoy  the  benefit  of  said 
premises  and  avoid  the  payment  of  debts  due  from  Scott  to 
the  orator,  Scott  took  a  bond  from  Baxter  to  the  defendant, 
Gillett,  conditioned  that  if  Gillett  should  pay  to  Baxter 
1^1719.00,  and  also  the  rent  of  said  premises,  annually,  then 
Baxter  should  convey  the  premises  to  Gillett,  and  that  said 
contract  was  for  the  sole  use  and  benefit  of  Scott ;  that  Scott 
immediately  took  possession  of  the  premises,  under  said  con- 
tract, and,  at  his  own  expense  and  cost  and  for  his  own  use 
and  benefit,  erected  and  built  a  tavern  house,  and  other' 
buildings  thereon,  of  the  value  of  two  thousand  dollars  ;  that 
Scott,  at  the  time  of  making  said  contract  with  Baxter,  was 
indebted  to  the  orator,  and  the  orator,  in  August,  1834,  at- 
tached said  land  and  buildings  as  the  property  of  Scott,  on 
two  writs  in  the  orator's  favor  against  Scott,  and  recovered 
judgments  in  said  suits,  took  out  executions  on  said  judg- 
ments, and,  in  May,  1835,  caused  them  to  be  levied  upon  an 
undivided  portion  of  said  premises  in  satisfaction  of  said  exe- 
cutions; that,  after  the  attachment  of  the  premises,  and 
before  levying  the  executions,  to  wit,  on  or  about  the  first  of 
February,  1835,  Scott,  to  avoid  the  payment  of  said  judg- 
ments and  prevent  the  orator  from  collecting  them,  surren- 
dered to  Baxter  the  bond  given  to  Gillett,  as  above  stated, 
to  be  cancelled ;  that  Baxter  received  the  bond  and  paid 
Scott  one  thousand  dollars  for  the  improvements  so  made  by 
him,  retaining,  at  the  same  time,  a  large  portion  of  the  value 
of  said  improvements  to  await  the  event  of,  and  as  an  indem- 
nity against  said  suits  in  favor  of  the  orator,  or  took  an 
indemnity  from  Scott  against  said  suits,  and  that  Scott  imme- 
diately afterwards  left  the  state  with  his  family  and  effects, 
and  had  not  returned  ; — that  six  months  had  elapsed  after 
said  levies  of  said  executions,  and  that  the  premises  levied 
upon  had  not  been  redeemed,  and  praying  that  the  defend- 
ant, Baxter,  might  be  decreed  to  pay  to  the  orator  the  amount 
of  said  executions  and  interest,  together  with  the  ofiicer's 
fees,  or  deed  to  the  orator  the  premises  so  set  ofi*  on  said 
executions ;  or  that  he  deed  to  the  orator  the  whole  of  said 
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OftLSANs,    premises,  except  the  portion  levied  upon,  on  the  orator's 
1842.'      pciying  to  him  the  amount  due  to  him  at  the  time  of  the  ora- 


ScoU  et  al. 


Woodf      ^^^^  attachment  of  said  premises,  and  for  further  relief. 

The  bill  was  filed  December  7,  1836,  and  was  taken  pro 
amfesso  as  to  the  defendants,  Scott  and  Gillett     The  de- 
fendant, Baxter,  answered  the  bill,  and,  in  his  answer,  alleged 
that  sometime  in  October  or  November,  1829,  one  Myron 
Leslie,  then  of  Derby  in  this  state,  now  of  Jacksonville  in  the 
state  of  Illinois,  applied  to  this  defendant  on  behalf  of  the 
defendant,  Gillett,  to  contract  for  and  purchase  of  him  for 
said  Gillett  the  premises  called  the  tavern  stand  at  Derby 
Line,  stating  that  he  was  the  agent  and  attorney  of  Gillett, 
and  was  by  him  authorized  and  requested  so  to  do,  which 
are  the  same  premises  described  in  the  orator's  bill  of  com- 
plaint ;  that  sometime  in  January,  1830,  this  defendant  con- 
tracted the  said  premises  to  Gillett,  and  then  had,  from  Leslie, 
acting  for  and  in  behalf  of  Gillett,  strong  assurances  that 
Gillett  would  pay  this  defendant  the  money  for  said  premises 
within  two  years  from  that  time,  together  with  the  annual 
rent  hereinafter  set  forth  ;  that,  upon  that  occasion,  this  de- 
fendant then  executed  and  delivered  to  Leslie,  as  the  agent 
of  Gillett,  a  bond  to  convey  the  premises  to  Gillett  upon  the 
condition  that,  when  Gillett  should  pay  this  defendant  the 
sum  of  $1400.00,  and  an  annual  rent  therefor  of  $168.00 
each  and  every  year  until  the  first  named  sum  was  fally  paid, 
then  this  defendant  would  convey  the  premises  to  Gillett ; 
that  the  bond  was  made  directly  to  Gillett,  and  according  to 
this  defendant's  best  knowledge,  information,  and  belief,  was 
for  the  benefit  of  Gillett ;  that  this  defendant  had  no  bargain- 
ing or  dealing  with  Scott  relative  to  said  premises  in  any 
manner  whatever,  nor  was  Scott  known  to  this  defendant  as 
taking  toy  part  or  having  any  interest  in  the  contract ;  that, 
sometime  in  the  winter  of  1830,  Scott  removed  on  to  the 
premises,  and,  as  this  defendant  understood  and  believed, 
under  the  said  Gillett,  and  improvements  were  thereon  made 
which  were  superintended  and  directed  in  part  by  Scott  and 
in  part  by  Leslie,  both  of  whom  resided  thereoiv;  that  a  new 
tavern  house  and  other  out-buildings,  and  a  lawyer's  ofiice, 
were  erected  thereon,  but  at  whose  expense  this  defendant 
was  ignorant  and  unable  to  state  ;  that  all  the  improvements 
put  thereon  were,  in  the  estimation  of  this  defendant,  of  the 
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value  of  $2000 ;  that,  at  the  time  of  the  orator's  attach-    Orlrans, 
ment,  this  defendant  is  not  aware  nor  does  he  know  that        }]?42.' 
Scott  had  any  interest  in  said  premises  and  improvements      wood 
whatever,  or  that  he  had  any  at  any  time  afterwards  ;  that    _     v. 
he  does  not  know,  nor  believe  that  Scott  ever  had  said  bond 
or  contract,  and  that  this  defendant  never  had  any  agree- 
ments, bargains,  or  connection  with  Scott,  relative  to  the 
premises,  in  any  manner  whatever,  nor  did  Scott  pay  to  this 
defendant  any  thing  upon  said  bond,  or  to  his  knowledge 
have  any  interest  therein  ;  that  this  defendant  did  not  pay  to 
Scott,  nor  to  any  other  person,  any  sum  upon  said  bond  being 
given  up  ;  that  he  did  not  retain  any  portion  of  the  value  of 
the  improvements  put  upon  said  place,  or  ever  have  or  re- 
ceive any  thing  therefor ;  that  he  never  received  any  indem- 
nity from,  or  on  account  of,  the  orator's  said  attachments,  nor 
did  he  make  any  arrangement  whatever  relating  thereto,  and, 
as  he  never  had  any  thing  to  do,  nor  any  connection,,  with 
Scott  in  the  business,  and  was  wholly  ignorant  that  Scott  had 
any  interest  therein,  he  did  not  know  or  believe  that  in  his 
contract  with  Gillett,  he  had  the  right  or  power  to  pay  any 
regard  to  the  orator's  attachments  ;  that  Scott  removed  from 
this  state  in  the  winter  of  1835 ;  that,  on  the  5th  day  of 
March,  1835,  and  after  Scott  had  left  this  state,  one  Jphn 
Doolittle  came  with  Leslie,  as  agent  for  Gillett,  to  this  defen- 
dant, at  Derby  Line,  and  informed  this  defendant  that  said 
Doolittle  had  purchased  the  premises  and  tavern  house  of 
Gillett,  provided  Doolittle  could  arrange  to  pay  this  defen- 
dant what  Gillett  was  owing  him  for  the  premises  ;  that  this 
defendant  then  and  there  agreed  with  Gillett,  through  his 
agent  as  aforesaid,  and  the  said  Doolittle,  to  take  the  security 
of  Doolittle  for  the  sum  of  twenty  one  hundred  dollars,  the 
sum  then  due  from  Gillett  to  this  defendant  for  the  premises, 
and  the  bond  this  defendant  gave  said  Gillett  was  thereupon 
given  up  to  this  defendant  to  be  cancelled  by  the  said  Leslie, 
acting  as  agent  as  aforesaid  ;  that  this  defendant  then  and 
there  executed  and  delivered  a  bond  to  Doolittle  to  convey 
to  him  the  aforesaid  premises  upon  the  payment  of  said  sum 
of  twenty  one  hundred  dollars  and  the  payment  of  an  annual 
rent  for  the  premises  until  said  sum  should  be  fully  paid  ;  that 
this  defendant  was  then  and  there  informed  and  believed  that 
Doolittle  paid,  or  secured  to  be  paid,  to  Gillett  the  residue  of 
Vol.  XIV.  w.  r.  iv.  66 
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Okleavs,    the  value  of  said  premises,  including  the  improrenients ;  thaf, 
1842.*       sometime  in  Marcli,  1837,  this  defendant  was,  by  said  Doo* 


^^jQ^    .  little,  fully  paid  said  sum  of  twenty  one  hundred  dollars,  and 
«■  the  rent  of  said  premises,  and,  by  order  of  said  Doolittle,  this 

defendant  deeded  the  premises,  with  the  usual  covenants  of 
seizin  and  warranty,  to  one  Gardner  Chase. 

This  answer  was  traversed,  and  testimony  was  taken* 
Among  the  witnesses  who  testified  were  Myron  Leslie,  the 
person  who  acted  as  agent  ibr  Gillett,  named  in  the  answer, 
and  Charles  Edmunds,  whose  testimony  is  referred  to  in  the 
opinion  of  the  court.  The  facts  found  by  the  court  suffi- 
ciently appear  in  the  opinion. 

Cooper,  Redfidd,  Underwood  and  L.  B.  Peck,  for  orator. 

The  first  question  arising  in  the  case  is,  was  Scott  the 
party  beneficially  interested  in  the  contract  with  Baxter? 
The  bill  charges  that  Gillett  was  a  mere  trustee  of  Scott,  and 
that  the  latter  was  the  purchaser  ^and  owner  of  the  property ; 
that  the  improvements  were  made  by  him  on  his  own  account 
and  at  his  own  expense,  and  that  Gillett  had  no  interest 
therein.  These  facts  are  admitted  by  Scott  and  Gillett  by 
their  permitting  the  bill  to  be  taken  as  confessed*  If  other 
evidence  is  required  on  this  point  it  is  only  necessary  to  recur 
to  the  circumstances  of  the  case  and  the  acts  of  the  parties 
to  satisfy  the  mind  beyond  all  doubt. 

2.  In  this  aspect  of  the  case,  what  would  be  the  orator's 
rights,  had  things  remained  as  they  were  prior  to  the  execu- 
tion of  the  bond  to  Doolittle,  as  we  shall  insist  that  they  are 
not  affected  by  that  transaction.  The  standing  of  the  parties 
would  be  this ;  Gillett  would  hold  the  bond  and  Baxter  the 
legal  title  in  trust  for  Scott,  as  the  vendor  is,  from  the  time 
of  the  contract,  considerecl  in  equity  only  as  trustee  for  the 
purchaser.  The  estate  is  considered  as  the  real  property  of 
the  vendee,  and  may  be  sold,  charged,  or  devised  by  him. 
CampbeU  v.  fVorthington,  6  Vt.  R.  448.  Selon  v.  Sktde, 
7  Vesey,  274.  Brown  v.  Monck,  10  do.  614.  Com.  Dig. 
Chancery,  2,  c.  1.  Malin  v.  Malin,  I  Wend.  658.  Baxter 
then  is  to  be  regarded  as  the  vendor  and  Scott  as  the  pur- 
chaser. The  latter  had  an  interest  in  the  premises  which  Jie 
might  have  sold  or  devised,  which  this  court  would  have  en- 
forced against  Baxter.   If  he  had  an  interest  which  might  be 
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thus  passed  by  sale  or  devise,  may  it  not  be  reached  by  his 
creditors  ?  Would  this  court  hold  that  property  to  the 
amount  of  |t2000,  invested  in  substantial  improvements,  was 
beyond  their  reach  ;  that  he  might.,  by  this .  shift,  place  his 
property  out  of  the  reach  of  the  judicial  tribunals  of  the 
land  7  It  has  even  been  held  that  a  court  of  law  may  reach 
and  appropriate  such  an  interest  in  real  esTate  in  satisfaction 
of  a  creditor's  debt.  Jackson  v.  ScM^  18  Johns.  R.  94. 
Jackson  v.  Parker^  9  Cowen's  R.  73.  And  it  was  expressly 
held,  in  these  cases,  that  tlie  judgment  was  a  lien  on  the 
debtor's  interest,  even  at  law,  and  it  is  clear  that  the  attach- 
ment in  the  case  at  bar  was  a  lien  on  Scott's  equitable  inter- 
est in  equity.  Churchill  v.  Grow^  Nelson's  Ch.  R.  9d.  1 
Ch.  Cas.  35.  Crisp  v.  Heath,  7  Vin.  Abr.  52,  e,  pi.  2. 
Griswold  v.  Marsham,  2  Ch.  Cas.  170.  Sharp  v.  The  Earl 
4}f  Scarborough^  4  Vesey,  538.  Sugden's  Vend.  616,  Am. 
ed.  of  ]  836.  Carkhuff  v.  Anderson,  3  Binney,  4.  Under 
the  circumstances  of  this  case,  the  aid  of  a  court  of  chancery 
is  necessary  to  perfect  the  creditor's  title,  and  it  is  for  this 
reason  th^  orator  comes  here.  The  principle  is  now  well 
settled  that  equity  will  aid  a  judgment  creditor  to  reach  the 
equitable  interest  of  the  debtor,  and  even  choses  in  action^ 
which  cannot  be  taken  on  execution,  when  payment  of  his 
debt  cannot  be  otherwise  obtained.  Pigelow  v.  The  Cong* 
Society  of  Middletown,  1 1  Vt.  R.  283.  Watemwn  v.  Co€h* 
ran  et  aL,  12  do.  699.  Taylor  v.  Jones,  2  Atk.  600.  Scott 
V.  Scholy,  &  East,  467.  Boyd  fy  Suydam  v.  Dunlop,  1 
Johns.  Ch.  R.  478.  Bayard  et  al.  v.  Hoffman  et  al,,  4 
do.  450.  Brinherhqff  et  al.  v.  Brown  et  al.,  do.  671.  Mc 
Dermutt  v.  Strong,  do.  687.  Spader  v.  Davis,  5  do.  280, 
20  Johns.  R.  554.  Whittlesey  v.  McMahon,  10  Conn.  R.  137. 
Bottsford  V.  Beers  et  al.,  11  do.  369.  Parker,  Ch.  J.,  in 
Ayer  v.  Bartlett,  6  Pick.  76. 

ft 

Under  these  circumstances  the  orator  would  have  been 
entitled  to  the  interposition  of  this  court,  and  the  question 
DOW  arises,  is  that  remedy  defeated  by  the  sale  to  Doolittle  ? 
We  insist  that  it  is  not,  for  several  reasons.  1.  Baxter  must 
have  known  that  Scott  was  the  purchaser,  and  owner  of  the 
property  at  the  time  the  sale  was  made  to  Doolittle,  and  he 
then  knew  that  the  orator  had  attached  the  premises  and 
claimed  that  they  belonged  to  Scott     The  record  of  the 
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attachment^  was  constructive  notice  to  him  of  the  orator's 
claim.  Raihbane  et  al.  v.  Rileyy  3  Day's  R.  503.  Dodge 
et  al.  V.  Griswold  et  al.,  8  N.  H.  R.  425.  Jackson  v.  Park- 
er y  9  Cowen,  73.  Jackson  v.  Scott,  J  8  Johns.  R.  94.  If 
Baxter  would  place  his  defence  on  the  ground  that,  at  the 
time  he  executed  the  bond  to  Doolittle,  he  had  no  knowledge 
of  the  orator's  attachment,  or  of  Scott's  interest,  he  should 
have  positively  denied  notice  and  all  knowledge  of  facts  from 
which  notice  might  be  presumed.  This  is  a  cardinal  rule  of 
equity  law.  Knowledge  of  the  attachment  is  not  denied, 
and  it  is  proved  by  Edmunds  that  he  had  notice  in  fact  of 
the  attachment  when  made.  He  certainly  had  knowledge 
of  the* possession  of  and  improvements  made  by  Scott,  which 
was  constructive  notice  of  the  latter's  interest.  Rublee  v. 
Mead,  2  Vt.  R.  544.  Danids  v.  Dannson,  16  Vesey,  249. 
Chesterman  v.  Gardner,  5  Johns.  Ch.  R.  33.  If,  however, 
it  is  conceded  that  he  was  not  in  fact  informed  of  Scott's  in- 
terest, the  attachment  was  sufficient  to  put  him  on  inquiry ; 
and  whatever  is  sufficient  to  put  a  person  on  inquiry  is  con- 
sidered, in  equity,  as  conveying  notice.  Peters  v.  Goodrich, 
3  Conn.  R.  146.  Sigoumey  v.  Mann,  7  do.  324.  EUney 
V.  Leonard,  1  Paige's  R.  461.  2.  The  service  of  the  bill 
and  subpoena  in  this  case  was  sufficient  notice  to  Baxter  of 
all  the  facts  on  which  we  ground  ourselves  for^  relief,  the  ser- 
vice on  liim  having  been  made  prior  to  the  payment  of  the 
purchase  money  by  Doolittle  and  conveyance  to  Chase. 
Sugden  on  Vendors,  Am.  edition  of  1836,  p.  313.  Frod  v. 
Beekman,  1  Johns.  Ch.  R.  288,  301.  Jewett  v.  Palmer, 
7  do.  147. 


SmaUey  fy  Adams,  for  Baxter. 

The  plaintiff's  bill  is  attempted  to  be  sustained  on  three 
grounds. 

I.  That  Baxter  entered  into  a  fraudulent  combination  with 
Fcott  and  Gillett  to  place  Scott's  property  beyond  the  reach 
of  his  creditors. 

II.  That  Baxter  held  in  trust  for  Scott  the  legal  title  to 
the  land  upon  which  the  plaintiff's  executions  were  levied  at 
the  time  of  such  levy. 

III.  That  Baxter,  at  the  time  of  filing  the  orator's  bill,  had 
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the  funds  of  Scott  in  his  hands,  derived  from  the  saie  of  the 
premises  to  DooliUle. 

Neither  of  which  positions  can  be  sustained  against  Baxter 
on  legal  or  equitable  grounds. 

I.  No  part  of  the  evidence  has  a  tendency  to  excite  a 
suspicion  that  Baxter,  at  the  time  he  executed  and  delivered 
the  first  bond  to  Leslie,  for  Gillett,  had  any  knowledge  or 
suspicion  that  Scott  then  had,  or  was  thereafter  to  have,  any 
interest  in  the  premises.  There  is  no  proof  that  Baxter,  at 
this  time,  had  ever  seen  or  heard  of  Scott,  and  consequently 
there  is  an  end  to  all  ground  for  supposing  that  Baxter,  at 
the  commencement  of  this  business,  intended  in  any  way  to 
aid  Scott  in  concealing  his  property. 

II.  1.  If  Baxter  was  the  trustee  of  Scott  at  the  time  of 
the  plaintiff's  attachments,  these  attachments  created  no  lien 
upon  the  property  in  Baxter's  hands  which  he  was  bound  to 
notice.  Baxter  could  not,  at  this  time,  have  been  made  liable 
if  he  had  executed  a  deed  to  Gillett  in  pursuance  of  the  bond 
which  he  had  previously  given,  though  he  might  have  had 
notice  that  Scott,  as  between  him  and  Gillett,  had  acquired 
an  equitable  interest  in  the  premises.  The  attachments  were 
made  in  August,  1834.  In  March,  1835,  Gillett  sold  to 
Doolittle,  and  Baxter  took  up,  the  bond  given  to  Gillett,  and 
executed  a  bond  directly  to  Doolittle,  which,  as  respects  these 
parties,  has  the  same  effect  as  if  Baxter  had  then  conveyed 
to  Gillett  or  Doolittle.  The  plaintiff's  executions  were  levied 
in  May,  1835.  The  attachments  alone  could  not  create 
such  a  lien  upon  the  premises  as  to  justify  Baxter  in  refusing 
to  deed  to  Gillett,  according  to  the  provisions  of  his  bond. 
If  Gillett  had  offered  to  pay  and  demanded  a  deed,  Baxter 
cx>uld  not  have  justified  a  refusal  to  deed  on  the  ground  that 
Scott,  as  against  Gillett,  had  acquired  an  equitable  interest 
in  the  premises  by  erecting  buildings  thereon,  and  that  the 
same  had  been  attached  by  Scott's  creditors.  If  the  plaintiff, 
on  attaching  the  premises,  and  before  Gillett  had  sold  to 
Doolittle,  and  Baxter  had  conveyed  to  him,  had  filed  his  bill 
in  this  court,  and  procured  an  injunction  ordering  Baxter  not 
to  convey  and  ordering  Gillett  not  to  demand  a  deed  from 
Baxter  in  pursuance  of  his  bond,  the  lien,  now  attempted  to  be 
set  up,  might  have  been  created,  and  Baxter  protected,  on  the 
same  principle  that  this  court  will  giant  a  ne  exeat  r^publica. 
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'2.  Admitting  that  the  plaintiff's  attachments  created  a  lien 
upon  the  equitable  interest  of  Scott,  it  then  becomes  impor* 
tant  to  inquire  whether  Baxter,  at  the  time  of  the  attachments, 
or  at  any  other  time  thereafter,  held  the  legal  estate  in  the 
premises  attached  in  trust  for  Scott. 

That  no  such  trust  existed  is  apparent  on  several  grounds. 

1 .  Baxter  executed  his  bond  to  Gillett  without  any  knowl* 
edge  of  the  existence  of  Scott,  and  if  Baxter  held  the  legd 
estate  in  trust  he  held  it  for  the  person  to  whom  he  had 
covenanted  to  convey. 

2.  There  is  no  evidence  in  the  case  to  show  that  Baxter 
had  any  notice,  at  any  time,  that  Scott  either  had,  or  pre- 
tended to  have,  any  interest  in  the  buildings  by  him  erected. 
The  most  that  can  be  said  by  the  plaintiff  on  this  point  is 
that  the  manner  in  which  the  business  was  conducted  by 
Scott  and  Gillett,  subsequently  to  the  execution  of  Baxter's 
bond,  was  such  as  might  induce  Baxter  to  suspect  that  Scott 
had  an  interest  in  the  buildings.  But  this  suspicion  would 
not  justify  Baxter  in  treating  Scott  as  the  owner,  or  refusing 
to  convey  to  Gillett  according  to  the  conditions  of  his  bond. 
It  would  be  equally  absurd  and  unjust  to  charge  Baxter  as 
the  trustee  of  Scott,  without  proof  beyond  mere  circum- 
stances, which  might  or  might  not  have  created  a  suspicion 
in  the  mind  of  Baxter  that  Scott  had  acquired  an  interest  in 
the  premises. 

3.  Admitting  that  Baxter  had  notice  that  Scott  erected 
the  buildings  on  the  premises  with  his  own  funds,  by  the 
permission  of  Gillett,  this  would  not  give  Scott  any  right  to 
demand  a  deed  from  Baxter,  or  any  other  right  which  he 
could  enforce  as  against  Baxter  without  Gillett's  consent.  If 
Scott  had  no  right  which  he  could  enforce  against  Baxter, 
his  creditors  have  acquired  none  by  their  attachment  which 
can  be  enforced.  It  would  be  absurd  to  say  that  Scott,  by 
building  upon  the  premises  by  the  consent  of  Gillett,  acquired 
any  right  as  against  Baxter,  when  it  must  be  admitted  that 
he  could  not  protect  Baxter  from  any  suit  brought  by  Gillett 
against  him  either  to  enforce  the  execution  of  his  contract 
or  recover  damages  for  noh-perfornoance. 

4.  Admitting  that  Scott  and  Leslie  made  use  of  Gillett's 
name  to  conceal  Scott's  property,  this  will  not  in  any  way 
affect  Baxter,  or  alter  his  rights  and  duties,  unless  be  had 
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notice  when  he  eiecoted  the  first  bond,  and  there  is  no  e?i* 
dence  in  the  case  which  has  a  tendency  to  prove  any  such 
notice. 

IIL  There  is  no  pretence  in  the  case  that  Baxter  has  now 
or  ever  had  any  of  Scott's  property  in  his  hands,  to  indem-* 
nify  himself  against  the  effect  of  the  plaintiff's  attachments. 


Orlbahs, 
Murek, 

1842. 

Wood* 

V. 

SeoU«<*L 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J. — ^The  orator's  bill  is  confessed  by  Scott 
and  by  Gillett.  As  to  them,  it  may  be  considered  that  Scott 
was  the  sole  owner  of  the  premises  purchased  of  Baxter, 
after  paying  the  amount  due  to  Baxter ;  that  Scott  erected 
the  buildings  and  made  the  improvements  with  his  own 
means,  and  that  Oillett  had  no  interest  therein. 

Baxter  has  put  in  an  answer,  which  is  traversed  and  testi- 
mony has  been  taken. 

From  the  testimony  it  appears  that  Scott  was  indebted  to 
the  orator  as  early  as  the  year  1827 ;  that  some  time  in  Jan- 
uary, 1830,  Baxter  gave  his  bond  to  Gillett  to  deed  him  the 
premises.  6n  the  payment  of  fourteen  hundred  dollars,  and 
an  annual  rent  of  one  hundred  and  sixty-eight  dollars  ;  that 
very  soon  afterwards,  Scott  moved  on  to  the  premises,  made 
improvements,  erected  a  new  tavern  house  and  other  build- 
ings, and  continued  to  occupy  them  until  March,  1835,  when 
he  sold  to  one  Doolittle,  and,  in  the  course  of  this  time,  As 
contracted  a  debt  with  Baxter  and  his  partner,  Edmunds,  of 
from  ten  to  fifteen  hundred  dollars  for  materials,  paying 
bands,  &c. 

In  August^  1834,  the  orator  caused  the  land,  buildings, 
dLc.,  to  be  attached  upon  two  writs,  as  the  property  of  Scott^ 
in  due  form  of  law,  on  which  attachments  judgments  were 
rendered,  and,  on  the  fifteenth  day  of  May,  1835,  executions 
issuing  thereon  were  levied  on  forty-nine  one-hundredths,  of 
the  premises,  as  the  property  of  Scott,  for  the  sum  of  about 
four  hundred  and  thirty-four  dollars.  In  this  levy  the  ap- 
praisers estimated  the  whole  premise^  as  wosth  two  thousand 
nine  hundred  and  thirty-three  dollars  and  thirty-four  cents, 
and  the  sum  due  to  Baxter  as  two  thousand  and  fifty  d<4lars. 

On  the  fifth  of  March,  1835,  the  premises  were  sold  by 
Leslie,  as  the  agent  of  Scott,  or  Gillett,  or  both,  to  Doo- 
little for  three  thousand  dollars ;  of  which,  two  thousand 
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one  hundred  doHara  were  doe  to  Baxter,  for  the  original  put* 
chase  money.  Doolittle  secured  to  Baxter  and  bis  partner, 
Edmunds,  the  remaining  nine  hundred  dollars.  It  appears 
that  of  the  nine  hundred  dollars,  five  hundred  dollars  were 
appropriated  to  pay  the  debt  due  to  Baxter  &  Edmunds, 
before  mentioned,  and  for  four  hundred  dollars  they  (B.  & 
E.)  gave  their  note  running  to  Gillett.  The  balance  of 
Baxter  &  Edmund's  debt  against  Scott  was  paid  by  a 
conveyance  executed  by  Scott  of  part  of  the  premises  in- 
cluded in  the  bond  first  given  to  Scott.  That  bond  was  given 
up,  Baxter  conveyed  to  his  partner,  Edmunds,  one  undivided 
half  of  the  premises  conveyed  by  Scott  to  them,  thus  vesting 
in  Baxter  &  Edmunds  the  title  thereto.  Baxter  then  execu* 
ted  a  new  bond  to  Doolittle,  conditioned,  to  convey  the  prem- 
ises purchased  by  htm,on  the  payment  of  twenty-one  hundred 
dollars  and  the  interest  thereon,  which  was  due  in  March, 
1837. 

It  appears  to  us,  undeniably,  that  Gillett  had  no  interest 
in  the  original  purchase  by  Scott  from  Baxter,  nor  is  there  any 
evidence  proving,  or  tending  to  prove,  that  he  ever  advanc- 
ed any  thing  to  Scott  towards  the  buildings,  or  had  any  debt 
whatever  against  him.  He  has  put  in  noanswer  to  the  bill,  eith- 
er denyiAg  the  facts  set  forth  therein,  or  setting  up  any  claim 
either  in  law  or  equity  thereto,  or  any  debt  due,  or  claim 
against  Scott.  As  it  respects  him,  therefore,  by  his  suffering 
the  bill  to  be  taken  as  confessed,  these  facts  must  be  con- 
ceded.  No  evidence  has  been  introduced  to  show  or  estab- 
lish any  such  claim  of  Gillett.  Leslie,  in  his  deposition,  does 
not  state  any  such  debt,  and  there  is  no  other  evidence,  ex- 
cept as  to  the  sayings  of  Scott  and  Leslie,  which  cannot  be 
considered  as  legal  evidence  in  this  cause.  If  it  was  im- 
portant for  either  of  the  defendants  to  establish  any  legal  or 
equitable  claim  in  Gillett,  as  against  the  creditors  of  Scott, 
it  is  sufficient  to  say  that  no  evidence  to  that  effect  has  been 
introduced,  but,  on  the  contrary,  all  the  evidence  tends  to 
prove  that  his  name  alone  was  used  for  the  benefit  of  Scott. 
We  consider  then  that  Scott  had  such  an  interest  in  the 
premises,  at  the  time  of  the  attachment  made  by  the  orator, 
as  was  subject  to  be  taken  by  his  creditors,  either  at  law  or  in 
equity,  and  that  if  the  attachment  had  been  immediately 
followed  by  a  bill  in  equity,  enjoining  Baxter  firom  conveying 
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to  any  other  person  than  Scott,  Gillet  or  the  orator,  the 
remedy  of  the  orator  would  have  been  unquestionable  ; 
that  is,  the  orator  would  have  been  permitted  to  take  the 
place  of  Oillett  or  Scott,  and,  on  paying  to  Baxter  the 
amount  due,  would  have  been  entitled  to  a  conveyance  of 
so  much  as  would  satisfy  his  debt.  We  are  not  prepared 
to  say  that  the  attachment  made  in  August,  1834,  should 
operate  as  an  injunction  to  Baxter  not  to  comply  with  the 
condition  of  his  bond  made  to  Gillett.  On  the  contrary, 
we  are  inclined  to  the  opinion  that,  notwithstanding  the  at- 
tachment, if  Gillett  had  either  paid  or  tendered  the  amount 
due  on  the  bond  and  demanded  the  conveyance,  Baxter 
would  have  been  justified  in  deeding  to  Gillett,  according  to 
the  terms  of  the  bond  originally  given  to  him.  But,  in  that 
case,  the  attachment  would  have  held  the  land,  &c.,  as 
against  both  Scott  and  Gillett,  after  paying  the  amount  due 
or  paid  to  Baxter,  and  the  remedy  of  the  orator  would  have 
been  against  them  alone.  We  find  that  Baxter  had  actual 
notice  of  the  attachment,  as  appears  from  the  testimony  of 
Edmunds.  He  would  not,  therefore,  be  justified  in  convey- 
ing to  any  one  else,  so  as  to  defeat  the  orator's  claim  against 
Gillett  and  Scott.  We  learn,  however,  that  while  Gillett 
held  the  bond  of  Baxter,  and  while  Scott  was  erecting 
the  buildings,  Scott  contracted  a  debt  with  Baxter  &  Ed- 
munds to  a  large  amount,  for  the  very  purpose  of  making  the 
improvements  and  erecting  the  buildings,  and  that  Leslie, 
who  held  the  bond,  agreed  that  it  should  not  be  given  up,  until 
that  debt  was  paid,  and  this  took  place  previously  to  the  service 
of  the  attachment  for  the  orator's  debt.  It  was,  therefore,  both 
legal  and  equitable,  that  so  much  of  the  purchase  money, 
on  the  sale  to  Doolittle,  as  was  necessary  to  pay  the  balance  of 
that  debt,  should  be  applied  for  that  purpose,  and,  for  the 
residue,  the  amount  for  which  the  note  of  Baxter  &  Ed- 
munds was  given  to  Gillett,  we  think  the  orator  has  a  claim, 
and  that  it  should  be  paid  to  him.  This,  we  learn,  is  four  hun- 
dred dollars,  and  though  the  testimony  does  not  fix  the  sum 
with  accuracy,  yet  we  think  that  should  be  taken  as  the  sum 
for  which  the  defendant,  Baxter,  and  his  partner,  Edmunds, 
gave  their  notes  to  Gillett,  as  they  have  introduced  no  testi- 
mony to  fix  the  sum  more  accurately  and  precisely. 

We  have  had  some  doubts  whether  Edmunds  should,  not 
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hate  been  a  party  to  this  bill,  as  Baxter  &  Edmonds  gave 
the  note  to  Giliett.  This,  however,  was  not  insisted  on  in 
the  hearing  before  the  chancellor  and  has  not  been  urged 
before  us.  Indeed,  we  could  not,  in  this  coon,  refuse  a 
decree  on  that  ground,  as  it  could  have  been  obviated,  if 
insisted  on  at  the  hearing  before  the  chancellor.  There  is 
no  proof  nor  pretence  that  the  note  given  to  Giliett  has  beea 
paid.  Moreover,  we  think  that,  after  Baxter  had  actual  notice 
of  the  orator's  attachment,  he  would  only  have  been  justified 
in  deeding  to  Giliett  and  receiving  the  debt  due  to  Baxtw 
&  Edmunds,  but  not  in  paying  anything  either  to  him  or 
Scott,  or  creating  any  further  ioeumbrance  on  the  equitable 
claim  of  the  orator  to  the  lands  and  buildings,  for  the  pay- 
ment of  the  debt. 

We  have  further  had  some  doubts,  whether  this  bill  was 
BO  framed  as  to  entitle  the  orator  to  the  decree  we  are  about 
to  make.  These  have,  however,  yielded,  on  further  examin- 
ation. The  end  and  scope  of  the  orator's  bill  is  to  obtain  a 
satisfaction  of  his  debt,  out  of  the  interest  which  Scott  had 
in  the  premises,  at  the'  time  of  the  attaebment.  He  had 
levied  his  attachment  and  execution  on  what  appeared  to 
him  to  be  that  interest,  and  which  he  was  justified  in  con- 
sidering as  the  interest  of  Scott,  from  the  facts  which  he  has 
proved  to  have  been  then  in  existence.  From  the  evidence, 
however,  it  appears  that,  in  equity,  Baxter  &  Edmunds  bad 
a  further  claim  which  should  be  considered  as  a  charge  on 
the  estate,  and  although  the  orator  may  not,  on  that  account, 
be  entitled  to  the  specified  relief  prayed  for,  or  a  deed  of  the 
premises  levied  on,  yet,  under  his  prayer*  that  the  defendant 
pay  him  the  amount  thereof,  and  his  general  prayer,  he  is 
entitled  to  have  a  decree  for  the  payment  of  the  amount  of 
the  note  which  was  given  to  Giliett ;  as  Baxter  should  not 
have  conveyed  to  any  one  but  Giliett,  after  notice  of  the  at- 
tachment, and  thereby  either  embarrass  the  orator  in  the 
collection  of  his  debt  or  turn  him  over  to  other  parties  to 
<ibtain  what  was  equitably  due  to  Scott,  the  lega\  right  to 
which  was  in  the  name  of  Giliett. 

As  a  result  of  the  whole,  we  are  of  opinion  that  Scott 
made  the  purchase  of  Baxter  for  which  the  first  bond  was 
given  that  he  was  at  the  whole  expense  of  building ;  that 
he  occupied  the  tavern  for  his  own  benefit,  and  was,  in  short. 
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the  sole  and  absolute  owner  thereof  after  paying  the  bond  to 
Baxter ;  that  Gillett  had  no  iaterest  whatever,  in  the  prem- 
ises ;  has  neither  advanced  aiiy  thing,  nor  set  up  any  claim 
thereto,  and  no  such  claim  is  established  or  proved,  by  any 
testimony  ;  that,  on  the  sale  to  Doolittle,  whatever  interest  in 
the  premises  existed ,over  and  above  paying  the  bond  to  Baxter, 
and  the  account  of  Baxter  &  Edmunds,  which  was  agreed 
should  be  paid  by  Leslie,  who  held  the  bond,  did  in  equity 
belong  to  Scott,  and  the  orator  is  entitled  thereto,  and  that 
there  is  no  evidence  whatever,  that  any  payment  had  been 
made  of  the  note  given  to  Gillett  before  the  filing  of  the 
bill. 

On  the  principle  that  equity  will  aid  a  judgment  creditor 
to  reach  the  equitable  interest  of  his  debtor,  when  payment 
of  his  debt  cannot  be  obtained  at  law,  we.  think  a  decree 
should  be  made  for  the  orator  for  the  amount  of  the  note 
given  by  Baxter  &  Edmunds  to  Gillett,  out  of  the  purchase 
money  on  the  sale  to  Doolittle,  which  is  four  hundred  dollars, 
with  the  interest  from  March, 1835,  and  the  cause  will  be  trans- 
mitted to  the  chancellor  to  make  a  decree  accordingly.  No 
costs  will  be  decreed,  against  Baxter,  in  this  case,  as  there 
is  no  evidence  to  implicate  him  in  any  fraud  or  any  attempt 
to  conceal  the  property  of  Scott,  and  he  may  have  thought 
he  was  fully  justified  in  executing  this  note  to  Gillett,  and 
would  not  be  justified  in  paying  the  same  to  the  orator  with- 
out a  decree  of  this  court*  Scott  and  Gillett  will  be  decreed 
to  pay  coat. 
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PitBBBMT,  Hoir.  CHARLES  K.  WILLIAMS,  C^kUf  Jmstite. 

«*      STEPHEN  ROTCE,     )    ^    .^^  ,   r«.#-... 
"      MILO  L.  BENNETT,  5  •*'«^«'  Justices, 


Samuel  A.  Willard,  AdmiDistrator  of  the  estate  of  Aaron 
Farmer  v.  Amos  Strong  and  Eleazer  Strong. 

If  two  persons  own  different  portions  of  the  same  lot,  either  in  common  or 
severalty,  and  one  pays  a  land  tax  on'  the  part  he  owns,  and  the  other 
saffers  his  part  to  be  bid  off  at  vendue  and  takes  a  vendoe  title,  he  thereby 
acquires  a  title  only  to  the  land  he  previously  owned,  and  if  his  interest 
had  been  previously  severed,  in  fact,  such  vendue  title  does  not  a^n 
make  him  a  tenant  in  common. 

EjECTBfENT,  to  recoYcr  the  seizin  and  possession  of  two 
hundred  acres  of  land  in  Hydepark,  being  the  third  division 
set  to  the  right  of  William  Reed. 

Plea,  not  guilty.     Issue  to  the  court. 

On  the  trial  in  the  county  court,  it  was  admitted  that  the 
title  of  Reed  to  the  land  had  come  to  Farmer,  the  plaintiff's 
intestate,  and  that  the  defendant,  Eleazer  Strong  was  in  pos- 
session under  Amos  Srong,  the  other  defendant,  at  the  time 
of  the  commencement  of  this  suit. 

The  defendants  gave  in  evidence  a  deed  from  Farmer  to 
Fanny  Phillips,  wife  of  George  Phillips,  dated  March  7, 
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1822,  conveying  seventy-five  acres  of  the  right  of  said  Reed,    Lamoillk, 
the  original  grantee,  <^  to  be  of  an  average  quality  with  the        1^2! 
hind  in  said  tract ;" — also  a  deed  from  George  Phillips  to  ^.jj^^^  ^^^ 
Breed  Noyes,  dated  April  21,   183],  conveying  to  Noyes    of  Farmer 
seventy-five  acres  of  land,  describing  it  as  the  same  land  con-     strongs, 
veyed  by  Aaron  Farmer  to  Fanny  Phillips  on  the  7th  day  of 
March,   1822,  and  as  ^*  being  the  same  farm  where  I  have 
lived  for  more  than  six  years  past,  and  now  live  ;" — also,  a 
deed  from  ^id  Noyes  to' Amos  Strong,  one  of  the  defendants, 
dated  February  4th,  1832,  conveying  the  same  land  deeded 
by  Phillips  to  Noyes ; — also  a  deed  from  Abner  Flanders, 
collector  of  a  land  tax,  granted  in  1831 ,  to  said  Noyes,  dated 
July  22,   1834,  conveying  "seventy-five  acres  of  the  third 
division  of  William  Reed,''  in  Hydepark.     The  vendue  title, 
under  Flanders,  was  admitted  to  be  l^al  to  convey  the  land 
described  in  Flanders'  deed  to  Noyes. 

The  plaintiff  then  read  in  evidence  a  receipt  from  said 
Flanders,  as  collector,  to  the  plaintiff,  as  administrator  of 
Farmer,  of  the  four  cent  tax  on  one  hundred  and  twentv-five 
aeres  of  the  third  division  of  the  original  right  of  William 
Reed,  in  Hydepark,  granted  at  the  session  of  the  legislature 
held  in  1831. 

The  defendants  contended  that  they  were  entitled  to  hold 
the  land  deeded  to  Fanny  Phillips,  and  seventy-five  acres 
more  under  the  deed  of  Flanders,  as  collector.  But  the 
county  court  decided  that  the  vendue  title,  under  Flanders' 
deed  to  Noyes,  must  be  taken  to  apply  to  the  seventy-five 
acres  conveyed  to  Fanny  Phillips  by  the  plaintiff's  intestate, 
and  rendered  judgment  for  the  plaintiff  to  recover  the  re- 
maining one  hundred  and  twenty-five  acres  of  the  right  of 
Reed.    The  defendants  excepted  to  the  decision. 

After  argument  by  J.  Sawyer,  for  the  defendants  and 
WUlard  fy  Poland  for  plaintiff. 

The  opinion  of  the  court  W(£b  delivered  by 
WiLLUMs,  Ch.  J. — But  one  question  legitimately  urises 
on  the  bill  of  exceptions  in  this  case,  although  another  has 
been  argued.  The  defendants  contend  that  they  are  entitled 
to  hold  the  seventy-five  acres  deeded  to  Fanny  Phillips  by 
Farmer,  and  also  seventy-five  acres  more,  as  deeded  to  him 
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Lamoillc,  by  the  ooUector,  FbuidefB,  and  requested  the  coooty  coart 
'  ]d4i2/  ^  ^^  decide.  This  they  now  insist  upon,  and  also,  that 
WiiUrd  ftdm  ^^^  ^^'^  tenants  in  common  with  the  ptaiotiffy  and  that  no 
of  Farmer  ooster  was  shown.  It  is  very  clear  that  the  request  of 
SUoBfs.  ^^  defendant  ooald  not  have  been  complied  with.  The 
plaintiff  paid  the  tax  on  the  whole  right,  except  seTeaty* 
five  acres,  and  Noyes  could  have  acquired  a  title  to  <mly 
seventy-five  acres.  It  was  his  duty  to  pay  the  tax,  as  it  was 
an  incumbrance  on  the  land  when  he  sold  to  Strong.  He 
acquires  nothing  against  the  plaintiff,  by  permitting  the  kod 
to  be  sold  for  the  tax,  and  being  himself  the  purchaser.  The 
county  court  were,  therefore,  right  in  refosiog  the  request  of 
the  defendants  and  permitting  a  recovery  by  the  plaintiff  of 
all  but  the  seventy-fi?e  acres,  if  they  had  sufficient  evidence 
of  an  ouster  by  the  defendants,  and  whether  they  had  such 
evidence  or  not  does  not  appear  in  the  bill  of  exceptions. 
It  may  be  remarked  that,  by  the  deed  from  Farmer  to 
Fanny  Phillips,  she  became  the  owner  of  seventy-five  acres 
in  common  with  him,  and  that  a  division  or  partition  in  fact 
bad  been  made  between  them,  more  than  fifteen  years  before 
the  commencement  of  this  suit  Phillips,  at  the  time  he 
deeded  to  Noyes,  describes  the  seventy-five  acres,  as  a  faras 
on  which  he  bad  lived  for  more  than  six  years.  The  pay- 
ment by  the  plaintiff  of  the  tax  on  one  hundred  and  twenty* 
five  acres,  could  only  be  applied  on  the  land  be  owned,  which 
was  precisely  that  quantity  of  land  in  that  division,  and  this 
left  the  other  seventy-five  acres  for  Noyes  either  to  pay  or 
bid  off.  But,  in  either  caae,  his  payment,  or  bid  could  only 
apply  to  the  land  be  owned,  and  whether  it  was  in  common  or 
in  severalty  would  not  justify  him  in  entering  upon  the  other 
part  of  the  lot  to  the  exchision  o(  the  plaiotifil  The  judgment 
must,  therefore,  be  affirmed. 
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John  Scott  t^.  Thomas  Hooper.  g^|^ 


9. 


A  person  who  believes  that  there  is  no  God,  is  not  a  competent  witness.  Hboper. 

To  prove  this  it  is  competent  to  show  his  settled  and  previous  declarations 

on  the  subject. 
Though  the  witness  may  have  been  for  this  reason  incompetent,  yet  if  the 

objection  has  been  removed  by  a  change  of  vie  w^,  he  should  be  examined* 

and  whether  there  has  been  a  change  is  a  question  of  fact  for  the  county 

court,  and  is  not  matter  of  error. 

Assumpsit,  on  a  promissory  note.  Plea,  nofi-^usump&it. 
Issae  to  the  country. 

On  the  trial  in  the  county  court,  the  execution  of  the  note 
declared  on  was  admitted. 

The  defendant  then  called  Moses  Page,  as  a  witness  to 
prof  e  that  the  note  had  been  paid  before  the  commencement 
of  this  suit.  The  defendant  objected  to  his  being  sworn,  al- 
leging that  Page  did  not  believe  in  the  existence  of  a  Su- 
preme Being.  To  establish  this,  the  defendant  introduced 
testimony  proving  that  Page  had,  on  different  occasions,  and 
-  with  apparent  seriousness,  declared  that  he  did  not  believe 
in  the  existence  of  a  God.  These  declarations  were  made 
by  Page  several  months  previously  to  the  time  of  the  trial. 
The  plaintiff  proved,  by  one  of  the  witnesses  introduced  to 
establish  these  facts,  that,  during  the  term  when  this  action 
was  tried.  Page  told  the  witness  that  he  did  not  then  believe 
there  vras  no  Supreme  Being.  This  was  said  upon  Page  be- 
ing informed  that  the  witness  would  be  called  upon  to  testify 
to  Page's  previous  declarations.  From  these  facts  the  county 
court  decided  that  Page  could  hot  be  sworn  as  a  witness,  and, 
to  this  decision,  after  a  verdict  and  judgment  for  the  plain- 
tiff, the  defendant  excepted. 

S.  Wires,  for  defendant. 

The  case  presents  two  questions  for  the  consideration  of 
the  court. 

1.  Whether  the  disbelief  of  a  witness  in  the  existence  of 
a  Supreme  Being,  renders  him  incomptent  to  testify. 

It  is  insisted  that  it  does  not.  All  the  authorities  upon 
this  point,  which  tend  to  sustain  that  position,  il  will  be  ob- 
served, make  no  distinction  between  a  "  disbelief  in  the  ex- 


Scott 
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Lasoillb,  iitenee  of  a*  God"  a  "future  tiaie  of  existence,"  and  a 
'iS!^^  "/^^^^  9tate  of  rewards  and  punishments"  Now,  to  re- 
'  faae  to  allow  a  witoen  to  be  bwotd,  apoo  the  ground  that 
he  does  Dot  believe  id  a  future  state  of  rewards  aud  puDisb* 
^*^'*''  ments,  would  in  this  enlightened  age,  tend  too  strongly  to- 
wards a  revival  of  a  system  of  bigotry  and  superstition  which 
belongs  exclusively  to  by-gone  days.  There  has  not,  to  my 
knowledge,  been  any  decisions  upon  that  point  in  this  state. 
It  has,  however,  been  decided  in  Massachusetts  that  the  dia- 
belief  of  a  witness  in  a  future  state  of  existence,  did  not  go 
to  bis  competency,  but  to  his  credibility.  Hunscom  v.  Huns- 
cam,  15  Mass.  R.  177.    3  Bl.  Comm.  369. 

The  ultimate  and  universal  adoption  of  the  principles  of 
religion,  does  not,  and  ought  not  to  depend  on  the  effects  of 
a  spirit  of  intolerance,  towards  that  unfortunate  (but  still,  in 
many  instances,  respectable)  portion  of  community,  who 
happen  to  differ  with  a  large  part  of  mankind  in  this  essen* 
tial  particular. 

Id  my  humble  opioioD  the  fiDal  triumph  of  correct  religious 
priociples  aod  consequent  overthrow  of  atheism  is  not  de- 
pendent upon  the  exercise  of  this,  or  any  other,  human 
power,  but  upon  its  own  intrinsic  merits  and  its  wbdesome 
influences  upon  the  human  family. 

Then,  if  religion  does  not  require  the  aid  of  the  judiciary 
in  this,  and  similar  instances,  will  it  be  said  that  the  whole- 
some administration  of  justice  requires  it?  I  think  not.  Let 
this,  like  all  other  questions,  affecting  a  man's  character, 
go  to  his  credibility,  and  the  degree  of  credit  that  shall  be 
accorded  to  him  depend  upon  the  character  he  sustains  among 
his  fellow  men  for  honesty  and  truth.  There  will  no  longer 
be  any  necessity,  then,  for  hypocritically  assuming  a  belief  in 
opinions  that  have  no  abiding  place  with  the  man,  who  is  un- 
willing to  be  driven  from  the  jury  box  and  witness  stand. 

II.  It  will  not  be  claimed  that,  because  the  witness  had 
once  embraced  erroneous  opinions  upon  this  subject,  he 
could  not  afterwards  change  them.  The  question  then 
arises,  whether  the  testimony  in  this  case  proved  such  a 
change  bad  taken  place  ?     It  is  insisted  that  it  did. 

H.  P.  Smith,  for  plaintiff. 

The  case  shows  that  the  witness  offered  by  the  defendant 
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did  not  believe  in  the  existence  of  a  God.     This  involves  a    Lamoillk, 
denial  or  disbelief  that  divine  punishment  is  the  consequence        |^' 
of  perjury,  and  implies  a  total  want  of  a  just  sense  and  regard     ^  - 
of  the  obligation  of  an  oath.  v. 

II.  All  evidence  must  be  given  under  the  sanction  of  a        °oper. 
judicial  oath,  which  the  law  defines  to  be  a  solemn  invocation  . 

of  the  vengeance  of  the  Deity  upon  the  witness,  if  he  does 
not  declare  the  whole  truth  as  far  as  he  knows  it.  1  Starkie's 
Ev.  80.     1  Phil.  Ev.  19. 

This  is  the  most  effectual  means  devised  by  law  for  the 
developement  of  truth  in  judicial  investigations,  and  imposes 
the  strongest  obligations  upon  a  witness  to  tell  the  truth  that 
human  wisdom  can  devise,  and  no  testimony  is  entitled  to 
credit  in  a  court  of  justice,  unless  given  under  the  sanction 
of  an  oath,  which  comes  home  to  the  conscience  of  the  wit- 
ness, from  his  belief  that  perjury  will  expose  him  to  divine 
punishment. 

III.  Hence  the  rule  in  which  all  the  authorities  concur  is, 
that  all  persons,  who  do  not  believe  in  the  existence  of  a  God, 
are  incompetent  and  excluded  as  witnesses,  because,  from  a 
want  of  belief,  that  obligation  to  speak  the  truth  is  wantingy 
which  the  law  has  appointed  as  an  indispensable  security.  1 
Starkie's  Ev.  (2  Am.  ed.)  80,  81,  and  cases  cited.  Do.  122, 
note  r.  2  Starkie's  Ev.  392.  1  Phil.  Ev.  16, 17.  1  Swift's 
Dig.  739.  3  Black.  Com.  369,  and  Christian's  notes  thereon, 
in  which  he  says  '  he  has  known  a  witness  rejected  and  hissed 
'  out  of  court  who  said  he  doubted  the  existence  of  a  God,' 
Oinychund  v.  Barker^  reported  1  Atkyns,  45,  and  Willes, 
549.  BiUts  V.  Swartwoody  2  Cowen,  431.  Matteson^s  case 
cited  in  2  Cowen,  433,  n.  Jackson  v.  Gridhy^  18  Johns.  R. 
98.  Strong  v.  Curtis,  4  Day,  51.  Norton  v.  Ladd,  4  N. 
H.  R.  444,  is  a  case  like  the  one  here  submitted.  Attoood 
V.  Westem,  2  Conn.  R.  2  series,  66,  and  Wakefield  v.  Ross, 
5  Mason's  R.  16,  decided  by  Judge  Story  in  a  case  that  came 
before  him  and  the  district  judge  in  Rhode  Island.  This 
last  case  is  an  authorty  directly  in  point.  This  case  is  not 
embarrased  with  the  question  whether  a  person  believing  in 
the  existence  of  a  God,  but  not  in  future  punishment,  can  be 
a  witness. 

Nor  docs  the  case  of  Quakers,  or  persons  admitted  by  sta- 
tute to  testify  under  affirmation,  have  any  bearing  on  the 
Vol.  XIV.     w.  r.  iv.  68 
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Lamoills,  qaestion  submitted*    They  are  admitted  by  statate.    And, 

1842.'       moreover,  the  pains  and  penalties  of  perjury  comprised  in  the 

g  oath  of  affirmation  are  not  limited  to  the  statute  punish* 

V.         ment,  but  extend  to  divine   punishment  denounced  against 

°®P*'*     bearing  false  witness. 

IV.  The  open  and  serious  declarations  of  the  witness  as 
to  his  belief  were  properly  admitted.  This  is  now  the  only 
way  allowed  by  law  to  show  the  belief  of  a  witness,  and  the 
only  evidence  upon  which  his  admissibility  is  to  be  decided. 
1  Swift  Dig.  738.  4  Day's  R.  51.  Atwood  v.  Western,  S 
Conn.  R.  2  series  66. 

V.  It  having  been  proved  that  the  witness,  several  months 
before  the  trial,  repeatedly  and  seriously  declared  his  disbe- 
lief in  the  existence  of  a  God,  his  recantation,  at  the  time 
and  under  the  circumstances  detailed  in  the  bill  of  exceptions, 
did  not  restore  hia  competency.     1  Swift's  Dig.  739. 

Again  the  belief  of  the  witness  at  the  time  he  was  called 
to  testify  was  a  question  of  fact  submitted  to  and  decided 
by  the  court.  To  determine  the  question  of  fact,  the  court 
heard  and  considered  the  sayings  of  the  witness,  during  the 
term  of  the  court,  recited  in  the  exceptions,  in  connexion  with 
the  other  testimony  on  that  point,  and,  from  all  the  evidence 
introduced,  found  the  fact  of  his  disbelief,  and  thereupon  ex* 
eluded  him  ;  and  this  being  a  question  of  fact,  tried  and  deter- 
mined by  the  couri,  no  exception  lies  upon  the  ground  that 
the  evidence  of  this  fact  was  or  is  insufficient. 

There  is  then  only  one  important  question  arising  from  the 
exceptions,  namely,  is  an  aihieiet  a  competent  witness  in 
courts  of  justice? 

To  admit  such  would,  rather  than  promote  truth  and  jus- 
tice, make  the  ascertainment  of  the  former  more  equivocal, 
and  the  administration  of  the  latter  in  courts  of  law  more 
uncertain.  Personal  rights  would  thereby  be  jeopardized 
and  redress  for  injuries  thereto  rendered  more  precarious. 

And  I  submit  whether  it  would  not  be  a  triumph  oi  atheism 
over  a  most  salutary  and  only  rational  rule  of  law,  that  can 
be  extracted  from  all  the  authorities  upon  this  subject. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J. — The  main  question  in  this  case  has  been 
recently  before  the  court  in  the  case  of  Arnold  v.  The  Estate 
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of  Arnold^  13  Vt.  R.  362,  in  which  it  received  a  very  fall 
consideration,  and  we  are  well  satisfied  with  that  decision. 
Ab  long  as  the  administration  of  justice  shall  continue  to  be 
based  upon  evidence  given  under  the  sanction  of  an  oath, 
by  which  the  witness  appeals  to  the  Supreme  Being  for  the 
truth  of  the  evidence  which  he  is  about  to  give,  and  impre- 
cates the  Divine  vengeance  upon  himself,  if  his  testimony  be 
false,  so  long  must  he  who  believes  that  there  is  no  God  be 
held  incompetent  as  a  witness ;  not  on  account  of  his  reli- 
gious belief,  but  rather  from  the  want  of  it.  It  would,  indeed, 
be  worse  than  solemn  mockery  to  be  engaged  in  administer- 
ing an  oath  to  him  who  can  feel  no  religious  obligation. 

The  common  law,  the  laws  of  oor  sister  states,  and  most  other 
civilized  countries,  require  a  witness  to  believe  that  there  is 
a  God,  and  shall  we  be  called  upon  to  repudiate  so  conserva- 
tive a  principle  ?  The  testimony  admitted  in  the  county 
court  to  show  the  witness  incompetent  was  proper.  Tuitle 
T.  GridUtfy  18  Johns.  R.  103.  Curiie  v.  SXrofig,  4  Day  R. 
51.  Wakefield  v.  Rose,  5  Mason  R.  16,  18,  19,  n.  It 
would  seem,  that  the  witness  should  not  be  interrogated  re- 
specting his  disbelief  in  a  '<  Supreme  Being. " 

If  the  witness,  though  once  incompetent,  has  so  changed 
his  views  as  to  remove  the  objection,  he  should  be  admitted. 
But  this  is  a  question  of  fiict  to  be  decided  in  the  county, 
court,  and  of  the  sufficiency  of  the  evidence  to  show  the 
change,  they  must  judge.  It  is  not  matter  of  error.  The 
county  court  doubtless  thought  that  a  single  declaration  of 
the  witness,  made  during  the  term,  and  after  he  was  advised 
that  he  would  be  objected  to  on  this  account,  that  he  did  not 
then  believe  that  there  was  no  God,  was  unsatisfactory  to 
show  a  change  in  fact  of  previous  settled  opinions. 

The  judgment  of  the  county  court  is  affirmed. 


Lamoillb, 

April, 

1842. 

Scott 

o. 

Hooper. 
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Lamoills, 

JiprU,   ' 

1842. 


John  Stearns  'v.   Luther  Haven,   Isaac  Hayen,   and 
9.  Nathan  Griswold. 


Haven  ti  «/. 


Persons  are  to  be  treated  as  partners  if  they  so  conduct  and  hold  them- 
selves out  as  such  to  others,  whether  their  contract  would  make  them  so 


/ 

/ 

/  or  not. 


\ 


It  is  unnecessary,  in  such  cases,  to  put  a  construction  on  their  written  con* 
tract,  as  between  themselves  and  others,  if  by  their  conduct  they  have 
treated  the  contract  as  a  contract  of  partnership. 

Assumpsit,  on  a  promissory  note,  dated  April  16,  1840. 

Plea,  nan  assumpM^  and  trial  by  jury. 

On  the  trial  in  the  county  court  the  plaintiff  read  the  note 
^  declared  upon,  which  purported  to  be  signed  by  L.  Haven 
A  Co. ;  and  to  prove  that  the  defendants  composed  the  firm 
of  L.  Haven  &  Co.  the  plaintiff  offered  the  testimony  of  R. 
Colberth,  D.  A.  Smalley,  and  John  W.  Mason.  Colberth 
testified,  in  substance,  that  in  April  or  May,  1840,  he  had  a 
conversation  with  all  the  defendants,  and  that  they  all  said 
they  were  partners  in  the  business  of  running  the  stage  and 
carrying  the  mail  from  Burlington  to  Stanstead,  and  tJiat 
Eli  Stearns  was  their  agent,  but  not  a  partner ;  that  witness 
knew  that  Eli  Stearns  acted  as  their  agent,  and  that  all  the 
parners  spoke  of  debts  due  from  Stearns  and  Palmer  (meaning 
Eli  Stearns  and  A.  W.  Palmer)  to  various  persons  along  the 
stage  route,  which  L.  Haven  &  Co.  were  bound  to  and 
should  pay.  He  further  testified  that  the  stage  was  run  on 
said  route  from  sometime  in  March  or  April,  by  L.  Haven 
&  Co. 

The  testimony  of  Smalley  tended  to  prove  that,  in  the  fall 
oC  1837,  or  the  spring  of  1838,  Stearns  and  Mason,  being 
John  Stearns  and  John  W.  Masoui  who  then  own^  the  stage 
property  on  said  route,  sold  it  to  Eli  Stearns  and  A.  W. 
Palmer  ;  that,  to  secure  them,  Eli  Stearns  and  Palmer  gave 
a  bond,  with  Isaac  Haven,  Nathan  Griswold,  John  Munson, 
and  Simeon  Covell,  as  sureties,  conditioned  that  Eli  Stearns 
and  Palmer  should  run  the  stage  and  carry  the  mail  during 
the  term  of  John  Stearns'  and  Mason's  contract  with  the 
government  to  carry  the  mail,  and  the  stage  property  was 
pledged  for  the  same  purpose ;  that  Haven  and  Griswold 
were  procured  by  Palmer  and  Munson,  and  Covell  by  Eli 


Haven  a  «/. 
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Stearns,  to  sign  aS  sureties ;  that  Eli  Stearns  and  Palmer  Lamoille, 
run  the  stage  until  the  6th  of  May,  1839,  when  Eli  Stearns  ^^^g' 
sold  out  to  Palmer,  and,  on  that  occasion,  Palmer  gave  Eli  ^7 
Stearns  his  bond  to  perform  the  contract  made  with  John  ^  v. 
Stearns  and  Mason,  which  was  signed  by  Luther  Haven  and 
Griswold  as  his  sureties ;  that  Palmer  run  the  stage  until 
the  close  of  the  year  1839;  that  about  that  time  Palmer 
failed,  and  John  Stearns  and  Mason  resumed  the  stage,  and 
run  it  for  a  short  time  ;  that  about  the  last  of  March  or  first 
of  April,  1840,  Luther  Haven,  Griswold,  John  Stearns,  Ma- 
son, and  Eli  Steams  were  in  the  oflSce  of  Maeck  &  Smalley 
in  Burlington,  and  it  was  then  agreed  that  a  new  partnership 
should  be  formed  consisting  of  Luther  and  Isaac  Haven  and 
Griswold,  and  that  Eli  Stearns  ahould  be  constituted  and  act 
as  their  agent,  and  that  the  new  firm  should  be  L.  Haven  & 
Co. ;  that  they  should  take  the  stage  property  from  John 
Stearns  and  Mason,  and  run  the  stage  during  the  continuance 
of  the  original  contract  of  Eli  Stearns  &  Palmer,  and  that 
they  should  settle  and  pay  up  the  debts  which  Eli  Stearns 
and  Palmer  had  contracted  and  were  owing  to  various  indi- 
viduals along  the  route ;  tha^,  afterwards,  on  the  same  or 
neit  day,  the  same  persons  came  again  into  the  oflice  with 
a  paper,  of  which  the  following  is  a  copy  : 

'  Burlington,  March  28,  1840.  We,  the  undersigned,  hav- 

<  ing  taken  charge  of  the  stage  property  from  Burlington  on 
'  the  route  to  Derby  Line,  by  way  of  Craftsbury,  for  the  pur- 

<  pose  of  transporting  the  mail  on  said  route  during  the  pres- 
<ent  contract  with  the  government,  have  appointed  Eli 
^  Stearns  as  our  agent  and  superintendant  on  said  route,  for 
'  which  he,  the  said  Stearns,  is  to  receive  a  reasonable  com- 

*  pensation  in  stock  on  the  road  at  the  expiration  of  the  con- 
^  tract,  to  manage  the  business  for  transporting  the  said  mail 
*on  said' route,  and  all  other  branches  of  business  attached 

*  to  or  connected  with  said  line.     And  we,  therefore,  bind 

<  ourselves  jointly  to  indemnify  all  persons  who  may  assist 
^  Mr.  Stearns  in  the  performance  of  his  duties  as  stage  agent, 
^  and  we  also  bind  ourselves  to  see  the  bills,  already  accrued 
'  on  said  road,  under  the  purchase  of  Stearns  &  Palmer,  not 

*  including  bills  after  May  6,  1 839,  after  the  same  shall  have 

<  been  fully  and  fairly  adjusted,  paid,  we  having  received  an 
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Lamoillb,   <  assignment  of  the  stage  propertj  on  said  road  from  A.  W. 
1842.*      *  Palmer,  for  the  purpose  of  iademnifying  us  for  the  same. 


gi^^j  ~  *  Luther  Haven,  Simeoic  Cotbll, 

*•  *  Nathan  Griswold,  Eli  Stearns, 

'  Isaac  Haven  John  Muj^son.' 

Which  was  signed  by  Luther  and  Isaac  Haven  and  Gris- 
wold ;  that  they  inquired  of  the  witness  if  that  paper  would 
constitute  Eli  Stearns  a  partner,  provided  he  signed  it,  say- 
ing if  it  would  he,  £11,  was  not  to  sign  it,  and  if  not  he 
would  sign  it;  that  witness  answered  it  would  not;  that, 
therefore,  as  he  supposed,  Eli  Stearns  put  his  name  to  it,  but 
that  neither  Munson  nor  Covell  were  there,  and  the  witness 
did  not  understand  that  they  were  any  part  of  said  company, 
and  did  not  put  their  names  to  the  paper  until  September, 
1840,  or  afterwards ;  that  Isaac  Haven  was  not  at  the  office, 
but  that  in  January,  1841,  witness  saw  Isaac  Haven,  and  he 
admitted  that  he  had  given  Luther  Haven  liberty  to  put  his 
name  to  the  paper.  His  testimony  tended  also  to  prove  that 
immediately  after  this  L.  Haven  &  Co.  run  the  stage  ;  that 
in  business  connected  therewith,  and  also  for  the  aforesaid 
old  debts  of  Eli  Stearns  and  Palmer,  they  executed  notes  in 
the  name  of  L.  Haven  &  Co.,  and  that  so  far  as  he  knew 
during  the  following  summer,  L.  Haven  always  represented 
that  the  aforesaid  firm  was  composed  of  the  defendants  only, 
and  that  Eli  Stearns  was  merely  an  agent 

The  testimony  of  Mason  was  in  substance  the  same  as 
Smalley's. 

The  defendants  contended,  and  so  requested  the  court  to 
charge  the  jury,  that  the  paper  of  the  28th  of  March,  1840, 
did  not  constitute  a  partnership,  and  did  not  authorize  any 
of  the  signers  to  purchase  property  on  their  joint  credit,  nor 
to  give  a  note  in  the  name  of  L.  Haven  &.  Co.;  that  if  any 
partnership  was  created  thereby,  it  embraced  EK  Stearns,  at 
least. 

The  plaintifft  insisted  that  the  paper  did  constitute  a  part- 
nership between  the  defendents  ahnCj  at  the  time  this  note 
was  given ;  and  that,  if  the  partners  assumed  the  name  of 
L.  Haven  &  Co.,  either  had  a  right  to  give  the  note  of  the 
firm  for  a  company  transaction  ;  and  that,  whether  the  paper 
constituted  a  partnership  or  not,  if  the  defendants  held  them- 
selves out  to  the  world  as  partners,  aud  did  business  as  such, 
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under  the  name  of  L.  Haven  <&  Co.,  they  were  lipble  on  the   Lamoillk, 
note.  1843. 


The  court  chai^ged  the  jury,  that  if  they  found  that  the  de-      stevnt 
fendants  had  entered  into  the  agreement  of  the  28th  March,  «• 

1840,  and  signed  the  paper  of  that  date,  and  that  Munson 
and  Covell  did  not  become  parties  to  it  until  September 
afterwards,  and  further  found  that  the  defendants,  previously 
to  the  execution  of  the  note  in  suit,  held  themselves  out  to 
the  world  as  partners,  and  did  business  as  such,  under  the 
name  of  L.  Haven  Sl  Co.,  the  plaintiff  was  entitled  to  recov- 
er. But  if  they  did  not  find  those  facts,  the  defendants  were 
entitled  to  a  verdict. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendants excepted. 

C  Adams,  for  defendants. 

There  was  properly  no  question  of  fact  in  the  case  ex-    * 
cept  as  connected  with  the  execution  of  the  paper  of  March 
28,  1840. 

The  testimony  of  Colberth  related  to  a  time  subsequent  to 
the  execution  of  the  note,  and  of  course  had  no  bearing  on 
that. 

The  testimony  of  Smalley  and  Mason  is  confined  wholly 
to  the  conversation  about  framing  the  agreement,  but  as  it 
resulted  in  the  execution  of  the  paper,  the  effect  of  the 
agreement  is  to  be  ascertained  wholly  from  the  paper. 

The  plaintiff  in  this  suit  could  not  be  misled  by  any  thing 
said  by  defendants,  as  to  the  partnership,  as  he  was  present 
when  the  bargain  was  made,  and  also  when  it  was  reduced 
to  writing. 

The  effective  words  of  the  contract  are,  that  the  subscri- 
bers appoint  Eli  Stearns  as  their  agent  to  drive  the  stage  ; 
that  they  bind  themselves  to  indemnify  all  who  may  assist 
Stearns ;  that  they  agree  among  themselves  to  pay  all  the 
bills  of  Stearns  and  Palmer,  which  accrued  on  the  road  be- 
fore May  6,  1839. 

This  agreement  to  pay  the  bills  can  confer  no  right  of  ac- 
tion in  favor  of  any  of  the  creditors.  Luther  Haven  and 
Griswold  were  bound  to  indemnify  Eli  Stearns  against  those 
bills,  but  the  creditors  could  make  no  claim  upon  them. 


Haven  $t  oZ. 
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Lahoillb,  Whether  Isaac  Haven  would  be  boond  by  this  agreement,  to 

1842.*       contribute  with  Luther  Haven  and  Griswold  is  not  material. 

I  What  the  defendants  may  have  said  in  relation  to  the  con- 

V.         tract,  or  what  they  may  have  considered  as  to  the  effect  of 

it,  cannot  change  the  construction  which  it  is  to  receive. 

The  paper  of  the  28th  of  March,  is  at  most  but  a  joint 
undertaking  to  run  out  the  stage  contract  and  the  appoint- 
ment of  an  agent  for  that  purpose.  It  has  none  of  the  char- 
acteristics of  a  partnership  agreement.  There  is  no  common 
interest  in  the  property  put  upon  the  road,  but  whatever 
either  has  put  on  will  remain  his  own  individually.  There  is 
and  could  be  no  ju$  accrestendii  but,  on  the  death  of  any 
one,  the  stock  thus  placed  on  the  road  will  go  to  his  admin- 
istrator. 

There  is  no  agreement  expressed  or  implied  for  any  divis- 
ion of  the  profits  or  losses.  It  may  be  true  that  if  any  one 
pays  more  than  his  share  of  the  loss  he  may  compel  a  con- 
tribution ;  but  a  liability  to  contribution  is  no  evidence  of  a 
partnership. 

It  has  long  been  held,  in  this  state,  that  a  division  of  the 
gross  earnings  does  not  create  a  partnership.  Boardman  t. 
JKeeler,  2  Vt.  R.  65.  Ambler  v.  Bradley,  6  Vt.  R.  1 19. 
Bowman  v.  Bail^,  10.  Vt.  170.  Kellogg  y.  Griswold,  12 
Vt.  R.  291. 

A  joint  purchase  is  not  a  partnership.  So  a  joint  posses- 
sion may  render  persons  tenants  in  common,  but  it  does  not 
of  itself  make  them  partners.  Hour  y.  Dawes,  Douglass, 
371.  Cooper  v.  Eyre.  1  H.  Bl.  37.  16  East,  173.  Waugh 
▼.  Carver,  2  H.  Bl.  235.  Graces  v.  SmUh,  2  Blacks.  998. 
Rice  V.  Austin,  17  Mass.  197.  Loomis  v.  Marshall,  12 
Conn.  70.     1  Johns.  106. 

D.  A.  SmaUey  fy  S.  Wires,  for  plaintiff. 

I.  What  was  the  intention  of  the  parties  to  the  contract  of 
the  28th  of  March,  1840  ?  We  insist  that  it  was  to  create 
a  partnership  between  Luther  and  Isaac  Haven  and  Griswold 
and  make  Stearns  their  agent. 

1.  It  shows  a  joint  consideration,  a  joint  undertaking  to 
do  certain  business,  h  joint  and  not  a  several  liability,  and  a 
joint  interest  in  profit  and  loss.  It  possesses  all  the  requisites 
of  a  partnership.     Collyer  on  Part.  2,  8. 
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2.  Eli  Rtearns  was  not  a  partner,  bat  a  mere  agent,  and    ^^"^^J*"' 
was  to  be  paid  a  *  reasonable  compensation  in  stock  on  the       1843.' 
road,  at  the  expiration  of  the  contract.'     He  signed  merely      steams 
to  show,  as  between  themselves,  that  he  was  to  be  the  agent y  Haveni  et«l 
and  take  his  pay  in  stock.     He  was  to  be  paid,  at  all  events ; 

but  not  to  share  in  profit  and  los^.     Coll.  on  Part.  14,  15, 
17. 

3.  It  clearly  appears  from  the  testimony  which  was  unob- 
jected to,  that  Stearns  was  not  to  be  a  partner,  but  merely 
an  agent,  and  that  he  signed  the  paper  with  that  express 
understanding.  If,  therefore,  the  paper  alone  would  make 
him  a  partner,  as  between  themselves,  it  was  contrary  to  the 
agreement,  and  therefore  not  binding  on  him  as  between  the 
parties  to  the  writing,  and  if  not,  the  public  are  not  bound 
to  treat  him  as  a  partner.     Coll.  on  Part.  55. 

4.  These  defendants  agreed  to,  and  did  assume  the  name 
of  L.  Haven  &  Co.;  and  a  note  given  by  one  of  the  firm 
binds  the  whole.     Coll.  on  Part.  212,  and  on. 

n.  The  case  shows  that  the  county  court  charged  the 
jury  that  they  must  further  find  that  the  defendants  held 
themselves  out  to  the  world  as  partners,  and  did  business 
as  such  under  the  name  of  L.  Haven  &  Co.  This  was  done 
at  plaintiff's  request.  Whatever  constrQction,  therefore, 
may  be  given  to  the  paper,  these  defendants  were  clearly 
liable  as  nominal  partners,  by  the  finding  of  the  jury.  Coll. 
on  Part.  3,  49,  51,  55,  213,  in  note. 

2.  The  evidence  shows  that  it  was  agreed  that  these  de- 
fendants alone  should  compose  the  firm  of  L.  Haven  &  Co., 
and  that  Eli  Steams  was  a  mere  agent ;  that  these  defend- 
ants represented  themselves  to  be  partners  and  did  business  as 
such.  Therefore,  if  the  court  should  think  that  the  paper, 
taken  alone,  did  make  Eli  Stearns  a  partner  as  between 
themselves,  a  knowledge  of  the  paper  cannot  affect  the  plain- 
tiff's rights,  when  it  was  contrary  to  the  agreement  of  the 
parties,  and  signed  by  Eli  Stearns  with  the  express  under- 
standing of  all  that  it  did  not  and  should  not  constitute  him 
a  partner,  and  all  this  known  to  the  plaintiff.  Coll.  on  Part. 
212,  213. 

The  opinion  of  the  court  was  delivered  by 

Williams  Ch.  J. — On  examination  of  the  case  we  are  of 

Vol.  XIV.  w.  H.  iv.  69 
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Lahoills,  the  opinion  that  the  question  does  not  here  arise,  whether  the 

1^.*       written  contract,  bearing  date  March  28,  1840,  made  these 

g^^^^     defendants  partners  or  not.     Whether  persons  are  partners 

9.        &rUer  se,  may  depend  on  their  contract  between  themselyes. 

^*^*°  ***'•  iVVhether  they  are  partners  as  to  others  is  to  be  learned  from 

itheir  conduct.     In  a  suit  in  favor  of  a  person  who  credits 

/  others  as  partners,  it  is  rarely  necessary  to  gi?e  them  notice 

I  to  produce  their  articles  of  partnership ;  out  the  proof  is 

(  drawn  from  other  sources.     It  is,  also,  not  material,  eicept 

\  on  a  plea  in  abatement,  whether  others  are  partners  or  jointly 

/concerned  with  the  persons  sued.  /  It  was,  therefore,  of  no 

consequence  on  the  trial  to  inquire  whether  Eii  Stearns  was 

a  partner  with  the  defendants,  or  only  an  agent. 

The  paper,  executed  on  the  28th  of  March,  may,  or  may 
not  express  their  intentions,  and  if  it  does  not,  may  embarrass 
them  in  controversies  between  themselves.  If  they  consider- 
ed it  as  a  contract  of  partnership,  and  so  declared  to  the 
witnesses,  and  conducted  as  such,  the  present  plaintiff  might 
deal  with  them  as  partners,  and  his  knowledge  of  the  con- 
tract, or  its  terms,  would  not  alter  his  rights  nor  vary  their  re- 
sponsibility. 

The  testimony,  as  detailed  in  the  bill  of  exceptions,  is  very 
clear  and  decisive,  that  all  the  defendants  avowed  the  inten- 
tion of  becoming  partners,  and  after  executing  the  writing 
declared  that  they  had  become  partners.  However  desirous, 
therefore,  the  defendants  may  have  been  to  obtain  the  opinion 
of  the  court  on  the  trial,  as  to  the  legal  effect  of  that  con- 
tract, and  whether  it  did  constitute  a  partnership,  and  to 
what  extent,  the  plaintiff  very  prudently  avoided  placing  his 
case  on  that  ground  alone.  The  charge  of  the  court  put  the 
effect  of  the  writing  out  of  view,  except  as  to  its  execution 
and  left  it  to  the  jury  to  say  whether  the  defendants  had  con* 
ducted  and  held  themselves  out  as  partners,  and  is  wholly 
unexceptionable.  The  verdict  of  the  jury  has  settled  the 
fact  that  they  considered  themselves  and  conducted  and 
acted  as  such.  No  question  was  made  either  at  the  county 
'  court  or  here,  but  that  the  note  was  given  for  a  consideration 
within  the  scope  and  design  of  the  partnership,  if  any  ex- 
isted. 

The  judgment  of  the  county  court  is  affirmed 
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WINDSOR  COUNTY 


February  Term,  184L 


Pa£SE9T,  Hon.  CHARLES  K.  WILLIAMS,  Ckirf  Justice, 

"     STEPHEN  ROYCE,         > 

•'     ISAAC  F.  RKDFIELD,  >  Assistant  JustUti. 

"     MILO  L.   BENNETT,      J 


Theodoke  Hinsdale  v.  Alden  Partridge. 

Where  a  contract  is  made  bj  one  person,  which  in  some  sense  ultimately 
concerns  others,  the  question,  whether  the  one  contracting  is  personally 
bound  by  stipulations  contained  in  it,  is  one  of  intention  mainly. 

In  such  case,  if  the  party  contracting  haye  no  authority  from  the  principal 
to  make  such  contract  on  bis  behalf,  or  if  the  other  party  knowing  all  the 
facts  consent  to  look  to  his  credit,  or  if  he  require  the  assurance  of  the 
agent,  he  will  be  personally  liable  upon  the  contract. 

The  construction  of  a  contract  depends  upon  its  terms,  the  subject  matter, 
and  the  circumstances  attending  the  transaction,  or  which  were  then 
anticipated,  and  is  not  aiTected  by  the  oecorienoe  of  eyenta  not  then  ap- 
prehended  by  either  party. 

• 

Gekeralindebitattts  assumpsit. 

Plea,  non  assumpsit. 

The  plaintiff  sought  to  recover  in  this  action  for  boarding 
cadets  attending  the  defendant's  military  academy  at  Mid- 
dletown,  Connecticut,  under  a  contract  relating  thereto. 

In  the  county  court,  the  case  was  referred,  by  agreement 
of  parties,  to  a  referee  to  take  the  accounts  of  the  parties 
and  report  the  facts  relating  thereto. 


I 
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WlHDSOR, 

February^ 
1841. 

Hintdftle 

V 

Partridge. 


The  referee  afterwards  reported,  in  substance,  as  follows : 
The  plaintiff  furnished  board  for  defendant's  scholars,  or 
cadets,  on  the  credit  of  defendant's  sehool  from  October  3, 
1825,  to  September  I,  1828,  to  the  amount  of  $49,979.79. 
A  portion  of  this  account  was  furnished  under  a  written 
contract  between  the  parties  of  the  following  tenor ; 

'Articles  of  agreement  between  Alden  Partridge  and  Theo- 
dore Hinsdale  both  of  Middletown,  Connecticut.  Said 
Hinsdale  is  to  furnish  the  cadets  of  the  military  academy 
at  said  Middletown  with  boarding  at  the  house  built  for  that 
purpose,  for  one  year,  from  and  after  the  4th  day  of  De- 
cember instant,  to  commence  about  the  middle  of  January 
next,  at  the  expiration  of  the  vacation,  to  be  fed  with  good 
and  wholesome  food,  with  a  reasonable  plenty  but  not  ex- 
travagantly, to  be  well  cooked  and  in  good  order,  and  at 
such  times  in  the  day  as  said  Partridge  may  choose.  Also, 
to  furnish  boarding  for  not  less  than  eighteen  or  more  than 
twenty  beneficiaries,  but  to  l>e  the  same  number  as  last 
year,  who  in  consideration  of  their  board  are  to  clear  the 
tables  in  the  dining  halls  after  meals  and  carry  such  of  the 
furniture  as  may  be  necessary  and  place  on  the  table  on 
each  side  of  the  dumb  waiter,  and  such  other  as  may  be 
necessary  to  carry  to  the  west  side  of  the  hall ;  also,  to 
wait  on  the  tables  during  the  time  of  meals,  and  further, 
each  beneficiary  is  to  cut  and  split,  as  said  Hinsdale  may 
direct,  three  cords  of  wood  in  the  course  of  the  year.  Said 
Hinsdale  to  have  the  use  and  improvements  of  the  land  in 
the  rear  of  the  academy,  as  last  year. 

*  As  respects  compensation  for  boarding  the  cadets  as  afore- 
said, said  Partridge  is  to  pay  to  said  Hinsdale  at  the  rate  of 
one  dollar  and  seventy-two  cents  per  week,  for  each  one 
during  the  time  of  bis  boarding.  In  this  sum  is  included  the 
rent  which  was  agreed  to  be  paid  on  the  erection  of  the 
boarding  house  built  by  John  and  Daniel  Hinsdale,  which 
agreement  is  left  for  safe  keeping  in  the  hands  of  John  L. 
Lewis,  Esq.,  and  all  past  rent  is  to  regulated  by  said  wri- 
ting. No  payment  for  board  is  to  be  considered  due  until 
the  end  of  each  quarter  of  the  year  for  said  quarter,  when 
sufiicient  funds  are  to  be  provided  for  said  Hinsdale's 
wants  to  furnish  the  boarding  house  for  another  quarter  as 
he  may  need  them.     And  in  case  the  parents  or  guardians 
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'  of  said  cadets  delay  to  pay  their  bills  in   season  it  is  un- 

*  derstood  that  said  Partridge  is  not  to  pay  out  of  his  own 

*  funds  for  that  purpose,  except  for  the  necessary  expenses 
'  of  the  house  as  aforesaid.     At  the  expiration  of  the  year 

*  the  amount  of  all  boarding  bills  of  those,  whose  parents  or 
<  guardians  have  failed  or  become  insolvent,  are  not  to  be 
'  paid  by  said  Partridge  except  such  proportion  as  he  has 
'  received,  to  be  averaged  on  the  whole  amount  of  their  bills, 
^  and,  in  case  of  final  loss  on  said  bills,  said  Hinsdale  is  to 
^  bear  his  proportion  of  loss  which  his  board  bill  amounts  to, 
'  in  proportion  to  the  whole  amount  of  their  several  bills  at 
'  the  academy  and  receive  the  like  proportion  of  all  payments 

*  on  said  insolvent  bills  whenever  paid  to  said  Partridge. 

*  At  the  close  of  the  year,  should  said  Hinsdale  leave  the 
^  boarding  house,  said  Partridge  is  to  purchase  at  a  fair  price, 
'  all  the  moveables,  cooking  utensils,  crockery,  &c.,  in  the 
'  house  which  are  necessary  to  manage  and  carry  on  the  same 
^  as  a  boarding  house. 

*  Should  it  be  required  by  said  Partridge,  the  sick  cadets 

*  are  to  be  kept  at  the  boarding  house  in  the  best  manner 
'  said  Hinsdale  is  capable  of  under  all  circumstances,  until 
'  able  to  return  to  their  duty,  at  a  fair  price.  And  all  do- 
'  mestics,  servants,  and  others  employed  in  and  about  the 

*  boarding  house  are  to  be  of  good  moral  character,  and  to 
'  conform  to  all  the  police  regulations  of  the  academy. 

<  Middletown,  December  2,  1826.' 

A  portion  of  the  board  was  furnished  under  a  verbal  con- 
tract, prior  to  the  time  when  the  written  one  took  eflfect,  but 
the  verbal  contract  was,  substantially,  the  same  as  the  written 
one  above  set  forth. 

The  following  articles  were  among  the  printed  regulations 
of  the  defendant's  academy,  established  and  published  by 
him  in  1825. 

<  Article  5.  Every  candidate  for  admission,  whose  parents 
'  or  guardians  reside  more  than  one  hundred  and  fifty  miles 
'  from  Middletown,  will  be  required,  when  he  joins  the  insti- 
'  tution,  to  deposite  in  the  hands  of  the  superintendant,  two 
'  hundred  dollars,  and,  at  the  expiration  of  six  months,  an  ad- 

*  ditional  sum  of  ^  100.00,  must  in  like  manner  be  deposited. 
^  The  superintendant  will  be  accountable  for  all  the  money 

*  thus  deposited. 


Windsor, 

February^ 

1841. 

Hinsdale 

V. 

Partridge. 


/ 
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I  WivotoR,        <  Article  7.     During  every  Bucceeding  year,  after  die  fii«t, 

^'iJMO?^*    <  an  advance  will  bo  required,  at  the  comroencemeDt  of  the 

~T  ~Tj      *  year,  of  one  half  the  estimated  expenses  of  the  year,  and  a 

(9.  *  like  amount  at  the  commencement  of  the  second  half  year. 

Ptftndge.    ^  rpjj^  amount  to  be  made  out  as  stated  in  article  6. 

^  Article  8.  Those,  who  reside  at  a  distance  not  exceeding 
*  one  hundred  and  fifty  miles,  will  be  required  to  pay  the 
'  first  quarter's  expenses  in  advance,  and  afterwards  to  settle 
<  the  bills  at  the  expiration  of  each  quarter.' 

It  was  admitted  that  the  plaintiff  had  knowledge  of  these 
regulations  when  they  were  promulgated  in  1825,  bat  no 
testimony  was  introduced  to  show  that  they  were  either 
observed  or  disregarded  in  the  settlement  of  the  bills. 

On  the  first  day  of  May,  1830,  the  parties  stated  their  ac- 
counts, and  the  balance  then  found  due  to  the  plaintiff  for 
board  was  |^3,736.67,  which  was  to  be  paid  according  to 
the  terms  of  the  contract  of  December  2,  185K,  above  set 
forth.  Since  that  time  there  had  been  paid  to  the  plaintiff, 
at  different  times,  the  sum  of  ^  1 ,522.97. 

The  referee  reported  particularly  the  amounts  due  to  the 
defendant  from  the  respective  cadets  who  had  attended  the 
defendant's  academy,  their  parents  or  guardians,  at  the  time 
when  the  plaintiff  ceased  boarding  the  cadets,  making  the 
sum  of  $19,924.05  ;  that,  of  this  sum,  $4,517.00  was  for 
board,  and  that  the  loss  on  the  whole  amount  thus  due  was 
$8,500.62. 

Other  facts  than  those  above  stated  were  reported  by  the 
referee,  but,  as  they  were  not  passed  upon  in  this  court,  it 
becomes  unnecessary  to  state  thenii.  The  facts  above  stated, 
and  what  are  contained  in  the  opinion  of  the  court,  sufii- 
citetly  present  the  questions  here  decided. 

Upon  the  coming  in  of  the  referee's  report,  the  defendant 
insisted  that  he  was  not  liable  to  the  plaintiff  except  so  far 
as  he  had  received  money  for  boarding  the  cadets,  and  that 
the  plaintiff  should  bear  a  proportionate  share  of  the  loss 
from  bad  debts.  But  the  county  court  decided  that  the  plain- 
tiff was  entitled  to  recover  the  balance  due  to  him  from  the 
defendant,  appearing  from  the  statement  of  their  accounts 
by  the  referee,  and  interest,  without  any  deduction  <m  ac- 
count of  such  losses,  except  such  as  it  was  stipulated  in  the 
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contract  should  fall  upon  the  plaintiff,  and  rendered  a  judg-    Wiudsor, 

F$bruaryf 
1841. 


ment  in  favor  of  the  plaintiff  for  such  balance* 
The  defendant  excepted  to  the  decision. 

Aikens  fy  EdgertaUy  for  defendant. 

The  plaintiff  claims  to  recover  of  the  defendant  for  the 
board  of  certain  cadets  of  the  defendant's  military  academy. 

As  the  board  was  furnished  under  a  written  contract,  a 
question  is  made  whether  the  plaintiff  is  entitled  to  recover, 
and  if  so,  to  what  amount. 

The  defendant  insists  that  he  is  liable  only  so  far  as  he  has 
received  moneys  on  account  of  such  board,  which  he  has 
not  paid  over  to  the  plaintiff,  and,  that  the  burthen  of  proving 
the  defendant's  receipt  of  the  money  rests  with  the  plaintiff. 

By  the  terms  of  the  written  contract  the  defendant  agreed 
in  effect  to  pay  for  the  board  when  he  received  money  for 
the  purpose  from  the  parents  or  guardians  of  the  cadets,  and 
had  the  plaintiff  declared  specially  upon  the  contract,  he 
must  have  averred  and  proved  the  receipt  of  money  by  the 
defendant,  and  by  changing  his  mode  of  pleading  from  a 
special  to  a  general  assumpsit,  the  plaintiff  does  not  change 
the  burthen  of  proof.  2  Sarkie's  £v.  95.  2  Comyn  on  Con- 
tracts, 5,6.     1  Chitty's  PL  351-2. 

The  defendant  is  not  liable  in  this  action  on  account  of 
any  supposed  neglect  on  his  part  to  make  collections.' 

1 .  He  never  assumed  any  obligation  to  make  the  collec* 
tions,  and  even  if  he  had,  the  action  in  order  to  a  recovery 
should  have  been  brought  upon  the  promise  to  do  so,  with 
an  averment  of  the  negligence,  supported  by  proof  on  the 
part  of  the  plaintiff. 

2.  Hinsdale  had  a  right  of  action  against  the  parents  and 
guardians  of  the  cadets,  and  was  as  much  entitled  to  make 
collection  as  the  defendant. 


Himdale 

V. 

Pvtridge 


C.  Coolidge,  for  plaintiff. 

I.  The  action  is  properly  brought. 

n.  The  plaintiff  insists  that,  upon  the  construction  of  the 
contract  for  boarding,  he  was  not  to  share  in  losses,  except 
in  such  as  should  arise  from  the  insolvency  of  those  parents 
or  guardians  who  should  have  become  insolvent  within  the 
year,  or  time  of  boarding. 
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ir,  however,  the  insolvency  contemplated  should  be  deemed 
to  extend  to  cases  of  final  insolvency,  it  is  then  insisted, 

III.  That  the  plaintiff  should  be  held  to  the  exercise  of 
the  highest  degree,  of  diligence  in  his  efforts  to  collect  the 
accounts,  for  the  entire  control  of  the  whole  subject  matter 
of  the  contract  was,  and  still  is.  in  the  defendant  He,  only, 
could  admit  scholars,  and  he,  only,  discharge  them.  He, 
only,  could~^collect,  or  control  the  collection  of  the  accounts. 

And,  therefore,  it  is  incumbent  upon  the  defendant,  1.  To 
show  what  were  cases  of  insolvency ;  2.  To  show  that  the 
accounts  in  such  casesSiave  not  been  collected  ;  3.  That  be 
has  used  the  highest  degree  of  diligence  in  attempting  to 
collect  them  and  has  failed. 

lY.  The  plaintiff  is  entitled  to  interest  from  the  time  of 
stating  the  account. 


The  opinion  of  the  court  was  delivered  by 
Redfirld,  J. — ^The  only  question  raised  in  the  present 
case  is,  whether  the  defendant  is  to  be  considered  personally 
bound  by  all  the  stipulations  in  his  contract  to  the  plaintiff. 
Upon  this  subject  each  case  must  rest  upon  its  own  peculiar 
grounds.  The  decision  of  one  case  is  hardly  a  guide  for 
another,  unless  the  cases,  in  their  leading  points,  are  identical. 
The  recent  English  cases,  and  many  of  the  American  cases 
seem  to  incline  very  strongly  to  hold  the  person  contracting 
personally  responsible,  unless  he  be  a  public  agent,  or  where 
he  had  full  authority  to  make  the  contract  on  behalf  of  anoth- 
er, and  there  was  no  intention  to  make  himself  personally 
liable.  In  a  case  like  the  present,  it  must  be  considered 
mainly  a  question  of  intention  between  the  parties.  This  in- 
tention must  be  determined  by  the  language  of  the  contract, 
with  reference  to  its  subject  matter  and  contemporaneous 

t  circumstances.     In  the  exposition  of  contracts,  the  terms  in 
which  they  areexpresseJJre^^ 
atioo^-'--''^ 

The  terms  here  made  use  of  are  undoubtedly  well  calculated 

^  to  induce  a  belief,  that  the  defendant  did  intend  to  assume  a 
personal  obligation.  The  contract  is  entitled  "Articles  of  agree- 
ment between  Alden  Partridge  and  Theodore  Hinsdale."  The 
plaintiff  was  to  furnish  board  to  all  the  cadets  "  and  the  9<rid 
Partridge  is  to  pay  the  said  Hinsdale  at  the  rate  of  $1.72 
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per  week  for  each.''     '<  No  payment  is  to  be  considered  due    Wiitdsob, 
until  the  end  of  the  quarter."     It  is  then  provided  "  that  if    ^"f^ii!^* 
the  parents  or  guardians  neglect  to  pay  the  bills  of  the  cadets    „. 
in  season,  the  defendant  is  not  to  pay  out  of  his  own  funds,         v. 
except  for  the  necessary  expenses  of  the  house."     "  At  the      *''"<Jge- 
end  of  the  year  the  bills  of  those  who  have  failed  or  become 
insolvent  are  not  to  be  paid  by  said  Partridge,  except  such 
proportion,  as  he  may  have  received,  to  be  averaged  on  their 
whole  bills."     ''  And  in  case  of  final  loss  on  said  billSy  plain- 
lifT  is  to  bear  his  proportion  of  the  loss."     There  being  no 
other  stipulation  found  in  the  contract  imposing  the  risk  of 
any  ultimate  loss  upon  the  plaintiff,  it  would  seem  natural  to 
conclude,  that  other  losses  were  to  fall  upon  the  defendant. 
Eocpressio  unius  exdusio  aUerius.     For   the  provision  in 
regard  to  final  loss  '^  an  said  6i/b,"  as  it  immediately  follows  ^ 
the  clause  in  regard  to  bills  of  those  whose  parents  or  guar- 
dians have  failed  during  the  year,  can  only  refer  to  those. 

I  think,  too,  that  the  circumstances  attending  this  contract 
should  induce  us  to  adopt  the  conclusion  that  the  parties  to 
it  did  consider  the  defendant  personally  bound  by  its  stipula- 
tions. 

This  was  a  military  school,  set  on  foot  by  the  individual 
enterprise  of  the  defendant.  He  furnished  every  thing  for  the 
use  of  the  cadets,  unless  it  be  the  board.  They  were  not  al- 
lowed to  have  funds  or  to  make  contracts.  Neither  the  cadets, 
nor  their  parents  or  guardians,  in  regard  to  any  of  the  supplies 
furnished,  knew  any  one  but  the  defendant.  The  regulations 
of  the  school,  which  were  known  to  plaintiff  as  well  as  de- 
fendant, required  advance  pay  in  most  instances,  and,  in  all, 
pay  at  the  close  of  the  current  quarter.  Had  these  regulations 
been  enforced  by  defendant,  as  upon  every  principle  of  good 
faith  the  plaintiff  had  a  right  to  expect  they  would  be,  the 
sum  which  is  now  due  the  plaintiff  would*1)ave  been  in  the 
hands  of  the  defendant,  or. ^se  these^bills^would  never  have 
accrued.  As  the  plaintiff  had  no  control  over  these  regula- 
tions, either  to  enforce  or  dispense  with  them,  the  defendant, 
by  dispensing  with  their  enforcement,  did,  on  every  principle, 
aside  from  the  (Contract,  make  the  debts  his  own.  The  de- 
fendant, too,  admitted  whom  he  pleased  to  the  school  and 
thus,  in  effect,  had  the  control  of  plaintiff's  table.  The  plain- 
tiff could  not  be  considered  as  having  any  claim  upon  the 
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parents  or  guardians  of  the  cadets,  as  he  had  consented  to 
board  them  solely  upon  the  credit  of  the  defendant,  knowing 
all  the  facts.  The  school  was  in  eflect  a  perfect  garrison,  the 
defendant  the  sole  and  absolute  governor  thereof,  and  the 
plaintiff  his  mere  servant.  Under  such  circumstances  it  is 
but  natural  to  conclude  that  the  plaintiff  would  expect  the 
personal  contract  of  the  defendant,  and  that  the  latter  would 
readily  give  it,  as  he  did.  Now  that  circumstances  have 
intervened,  which  were  not  then  anticipated,  it  is  not  for 
the  court  to  impose  upon  the  parties  such  a  contract  as 
they  would  have  made,  had  they  known  what  we  now  know. 
We  can  only  enforce  the  contract  which  they  did  in  fact 
make. 

The  judgment  of  the  county  court  is  affirmed. 


MATTERS   OF    PRACTICE. 


CHITTENDEN     COUNTY. 


January  Term,  1842. 


Isaac  Higbee  v.  William  M.  Sutton  and  Harrt  Sutton* 

Under  the  revised  statates,  bills  of  exceptions  must  be  filed  with  the  clerk 
of  the  county  court  within  thirty  days  from  the  risin|r  of  that  court,  and, 
if  they  are  not  so  filed,  they  cannot  be  entertained  in  the  supreme  court. 

In  this  case  the  exceptions  were  not  filed  in  the  county 
court  within  thirty  days  after  the  rising  of  the  court,  in  ac- 
cordance with  the  requirements  of  the  statute  upon  that  sub* 
ject.  The  party,  in  whose  favor  was  the  judgment  in  the 
court  below,  objected  to  proceeding  in  the  case  on  account 
of  that  irregularity. 

By  the  Court. — ^The  case  is  the  same  as  if  no  exceptioim 
had  ever  been  taken  or  filed  in  the  county  court.  After  the 
expiration  of  thirty  days  from  the  rising  of  the  county  court, 
no  exceptions  can  properly  be  placed  upon  the  record.  If  a 
bill  of  exceptions  be  presented  after  that  time  has  elapsed, 
the  clerk  has  no  power  to  receive  them  ;  and  if  he  do  receive 
them,  and  place  them  on  file,  they  properly  form  no  part  of 
the  record  in  the  case,  at  least  so  far  as  bringing  the  case 
into  this  court  on  exceptions  is  concerned.  The  course  of 
practice,  at  common  law,  required  the  bill  of  exceptions  to 
be  reduced  to  writing  and  presented  to  the  judge  during  the 
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CHiTTzifDKir,  term,  otherwise  it  could  not  be  allowed.  Wright  v.  Sharpy 
'^Tsi2?*  1  Salk.  228.  See  Pocklington  v.  Hatton,  8  Mod.  221. 
When  bills  of  exceptions,  as  the  foundation  of  writs  of  error, 
come  into  general  use  in  this  state,  the  convenience  of  the 
court  and  the  bar  induced  the  practice  of  settling  them  dur- 
ing the  vacation,  and  such,  to  some  extent,  was  the  practice 
at  common  law,  although  confessedly  irregular.  1  Bos. 
Puller,  32,  33.  It  is  now  required,  by  statute,  that  this 
should  be  done  within  thirty  days  after  the  rising  of  the  court. 
And,  unless  so  done,  the  duty  of  the  clerk  is  specifically 
pointed  out.  He  is  to  erase  the  entry  of  exceptions  and  issue 
execution.  We  could  not  now  suffer  exceptions  to  be  filed 
at  a  later  period  than  that  required  by  the  statute,  without 
thereby  virtually  repealing  it.  The  case  is  not  properly 
before  this  court,  and  must  be  treated  as  a  mis-entry.  From 
the  case  of  Gardner  v.  Baillie,  1  B.  &  P.  32,  it  would  seem 
that  the  bill  of  exceptions  is  never  considered  a  part  of  the 
record  until  it  is  attached  to  it  in  the  court  of  error.  Here 
the  court  of  error  have  no  discretion  upon  that  point.  The 
bill  of  exceptions  is  not  now  brought  into  the  court  of  error, 
as  formerly,  by  the  judge  allowing  it,  but  attached  to  the 
record  below,  and  comes  up  as  part  of  the  record. 


Ira  Shattuck  v.  William  Oakes. 

The  same  point  was  raised  in  this  as  in  the  last  case,  and 
determined  in  the  same  manner.  In  the  course  of  the 
circuit,  the  same  question  was  several  times  brought  before 
the  court,  and  received  a  similar  determination. 
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Tbeasurer  of  the  State  v.  Arab  Merrill  and  Jacob  ' 

Maeck. 

In  actiona  in  faTor  of  the  treasurer  of  the  state,  on  recognizances,  either 

party  may  bring  the  case  into-tbis  court  on  exceptions  to  the  decision  of 

the  county  court. 
Under  the  revised  statutes,  it  is  sufficient  if  the  bill  of  exceptions  is  signed 

by  the  chief  judge  of  the  county  court. 
The  party  demurring  in  the  county  court  will  open  the  argument  in  this 

court,  although  the  other  party  brought  up  the  case  on  exceptions. 

Scire  facias,  on  a  recognizance. 

This  case  was  determined  in  the  county  court  (on  de- 
murrer to  the  declaration)  in  favor  of  the  defendants.  The 
plaintiff  took  his  bill  of  exceptions,  and  brought  the  case 
into  this  court,  for  revision.  A  question  was  now  made 
whether  the  treasurer  of  the  state  could  bring  this  case 
(which  is  debt  on  recognizance  in  a  criminal  prosecution,) 
into  this  court  on  exceptions,  inasmuch  as  the  statute  pro- 
vides that  ^  No  writ  of  error  shall  be  allowed  in  a  criminal 
cause,  prosecuted  by  indictment  or  information,'  and  no  pro- 
vision is  made  for  exceptions  on  the  part  of  the  state  in  any 
criminal  cause. 

Bt  the  Court. — These  actions  have  been  treated  like 
any  other  civil  action,  so  far  as  exceptions  are  concerned, 
and  either  party,  against  whom  any  question  was  decided, 
has  always  been  permitted  to  present  his  bill  for  allowance, 
and  to  bring  the  case  into  this  court. 

Another  question  was  made,  whether  it  was  sufficient  that 
the  bill  of  exceptions  was  signed  only  by  the  chief  judge  of 
the  county  court. 

Bt  the  Court.  —  The  statute,  chap,  xxv,  ^  37,  expressly 
provides  that  exceptions  to  the  opinion  of  the  county  court, 
on  any  question  of  law  which  may  arise  on  the  trial  of  any 
citnZ  cause,  shall  be  signed  by  the  presiding  judge.  Hav- 
ing determined  that  this  is  to  be  treated  like  any  other  civil 
cause,  in  regard  to  exceptions,  it  follows  that  there  is  no 
necessity  that  the  bill  of  exceptions  should  be  signed  by  any 
more  than  the  presiding  judge. 

Another  question  was  made  in  regard  to  the  point  of  pre- 
cedence in  the  argument. 


CBfTTKNDXir, 

January^ 
1842. 
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CaiTTiNDBv,  Bt  the  Court. — The  general  practice  in  this  court,  in 
1842!^*  regard  to  this  subject,  is  for  the  excepting  party  to  open  the 
argument.  But  as  this  court  is  required  to  render  such  a 
judgment,  in  all  cases  brought  here  upon  exceptions  from  the 
county  court,  A  that  court  should  have  rendered,  and  when 
the  question  is  determined  in  the  court  below  upon  the  plead- 
ings, it  would  always  be  convenient  to  take  up  the  case  in 
this  court  the  same  as  it  was  taken  up  in  the  court  below. 
We  are,  therefore,  inclined  to  establish  that  rule,  in  regard 
to  this  class  of  cases.  The  party  demurring  in  the  court 
below  will  open  the  argument  in  this  court. 


GRAND    ISLE    COUNTY 


Januart  Term,  1842. 


MiNKLER  t^.  The  Estate  or  Minkler. 

Where  a  case  comes  to  this  coart  on  ezoeptions  to  the  decision  of  the 
conntj  court  of  questions  of  law,  this  court  cannot  entertain  a  motion 
for  a  new  trial  on  the  ground  of  new-discovered  evidence. 

This  case  came  into  this  court  on  exceptions  to  the  decis- 
ion of  the  county  court  of  questions  of  law  arising  upon  the 
trial  of  an  issue  of  fact  in  that  suit  without  the  intervention 
of  a  jury.  The  party,  taking  exceptions  in  the  court  below, 
now  files  his  motion  in  this  court  for  a  new  trial,  on  the 
ground  of  having  discovered  new  and  material  evidence  since 
the  trial  of  the  cause. 

Bt  the  Court. — We  cannot  entertain  that  motion.  In 
hearing  this  case  we  sit  merely  as  a  court  of  error,  to  revise 
the  decision  of  the  county  court  upon  such  questions  of  law 
as  are  reserved  and  sent  here  for  revision.     It  is  true  thai  we 


MATTERS  OP  PRACTICE.  559 

have  power  to  grant  new  trials  in  causes  tried  in  the  county  Grand  Isle, 
court,  but  only  upon  petition.  Motions  for  new  trials  are  ^i^t^' 
addressed  always  to  the  discretion  of  the  court  which  tried 
the  case,  and  can  only  be  entertained  while  the  cause' is 
pending  in  that  court.  Such  is  the  only  reasonable  con- 
struction which  could  be  put  upon  the  first  section  of  the 
thirty-third  chapter  of  the  Revised  Statutes. 


Joseph  Durkee  v,  Paul  Marshall. 

In  petitions  for  new  trials  of  actions  tried  in  the  county  court,  it  is  not 
necessary  that  the  petitioner  should  give  security  for  costs  to  the  adverse 
party,  on  issuing  the  citation,  as  is  required  on  the  issuing  of  writs  of 
summons.  ^ 

On  a  petition  for  a  new  trial,  this  court  will  not  proceed  to  the  hearing 
upon  the  merits  nntil  furnished  with  a  properly  authenticated  copy  of  the 
minutes  of  the  judge  who  tried  the  case  in  the  county  court,  or  evidence 
showing  that  such  copy  has  been  applied  for  and  could  not  be  obtained, 
in  which  case,  only,  will  the  court  dispense  with  such  copy  and  admit 
the  affidavits  of  the  attorneys,  as  to  what  passed  at  the  trial. 

This  was  a  petition  for  a  new  trial  in  a  cause  tried  in  the 
county  court.  The  petitionee  pleaded  in  abatement  the 
want  of  a  recognizance  for  costs  entered  by  the  petitioner  at 

the  time  of  issuing  the  citation. 

By  the  Court. — ^There  is  no  statute  requiring  such  recog- 
nizance to  be  entered ;  and  no  such  practice  has  ever  obtained. 
The  tenth  section  of  the  thirty-third  chapter  of  the  Revised 
Statutes  has  reference  only  to  that  class  of  petitions  named 
in  the  ninth  section.  We  cannot  consider  the  citation  in 
this  case  a  writ  of  summons  within  the  terms  of  the  fifth  sec- 
tion of  the  twenty-eighth  chapter  of  the  Revised  Statutes. 
The  plea  in  abatement,  therefore,  must  be  overruled. 

The  court  held  also  in  this  case,  that  they  could  not  pro- 
ceed to  the  hearing  of  the  case  upon  its  merits,  unless  fur- 
nished with  a  properly  authenticated  copy  of  the  minutes  of 
the  judge  who  tried  the  case  in  the  county  court,  or  evidence 
showing  that  such  copy  had  been  applied  for  and  could  not 
be  obtained,  in  which  case  only  would  the  court  dispense 
with  the  copy  of  the  minutes,  and  take  the  affidavit  of  the 
attorneys  as  to  what  passed  at  the  trial. 
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A»DtSOV, 


ADDISON    COUNTY 


JAiruAmr  Tuv,  184^ 


Chables  Sl  Rilct  Adaks  v.  Solohoii  Howard. 

WWn  a  jod^meiit  has  been  rendered  agmiiut  a  party,  in  the  county  eowl, 
by  defiiah,  this  coort  cannot,  on  petitioo,  grant «  trisi  in  the  actioa. 

This  was  a  petition  for  a  trial  or  bearing  in  a  cause  where 
judgment  had  been  rendered  against  the  petitioner  in  the 
county  court  by  default. 

Bt  the  Coubt. — ^This  court  would  haYC  no  jurisdiction  to 
grant  new  triab  in  any  case  tried  in  the  county  court,  if  it 
were  not  conferred  by  statute,  as,  at  common  law,  all  appli- 
cations for  new  trials,  or  for  a  trial  in  cases  where  judgment 
had  been  rendered  by  default,  must  have  been  made  to  the 
court  wherein  the  cause  had  been  determined.  By  statute, 
this  court  is  empowered  to  ^^  grant  a  new  trial  in  any  cause 
determined  by  the  county  court,"  Slc  This  provision  is 
much  in  the  same  terms  as  the  statute  in  force  before  the 
late  revision.  Under  that  statute  it  was  considered  that  the 
county  court  had  exclusive  cognizance  of  cases  like  the 
present.  Scoit  v.  Stewart j  5  Vt.  R.  57.  It  was  there  con- 
sidered by  this  court,  that  the  term  ^'  new  trial,"  as  used  in 
the  statute,  was  technical,  and  was  predicable  only  of  such 
cases  as  had  been  tried  on  their  merits.  The  application  in 
this  case  is  for  a  trial,  (not  a  new  trial,)  and  can  only  be 
entertained  by  the  county  court.  The  statute  giving  power 
to  the  supreme  court  to  grant  '^  new  trials"  obviously  does 
not  extend  to  a  ease  like  the  present,  where  the  cause  had 
never  been  tried. 

Petition  dismissed  with  costs. 
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RUTLAND  COUNTY. 


FuRUABT  Term,  1842. 


mrtmi 


JsssE  Gove  v.  Jonathan  Dtke»  Jr.  et  oL 

Where  a  party,  mtemAing  to  tak«  an  appeal  ftom  a  dearee  of  Um  ctaie^ 
lor  at  the  term  wWn  H  was  made,  neglected  to  d«i  bo,  asd,  at  the  aezt 
term  thereafter,  the  chanoellor  allowed  tiie  appeal,  U  vms  held  that  the 
appeal  was  irregularly  taken  and  it  was  therefore  diamiMed. 

It  appeared  that  this  case  was  tried  before  the  chancellor 
at  an  adjourned  term  of  his  court,  and  a  final  decree  passed. 
The  orator  expressed  a  desire  to  appeal  the  case  to  this  court 
and  did  in  fact  intend  to  have  had  his  appeal  formally  enter- 
ed during  the  term,  but  the  court  adjourned  before  any  such 
entry  was  made.  On  application  to  the  chancellor,  these 
facts  being  made  to  appear,  the  appeal  was  allowed  as  of 
the  previous  term.  The  defendants  now  moved  to  dismiss 
the  appeal. 

fir  THE  COURT.  This  appeal  was  irregularly  taken.  By 
the  express  terms  of  the  statute,  all  appeals  in  chancery  must 
be  taken,  at  the  term,  at  which  the  final  decree  is  made.  This 
appeal  is  dismissed. 


Luc¥  HuRiiBuaT  I'.  Pavid  Hurlburt. 

A  hnsband^appropriated  to  his  own  uie  the  whole  property  of  his  wife  and 
abandoned  her,  leaving  her  withont  any  means  of  support  and  refused 
to  proivide  her  any  support  This  state  of  circumstances  ha¥ing  continu- 
ed for  several  months,  the  court,  for  this  cause,  granted  a  divorce. 

This  was  a  petition  for  a  divorce  from  the  boade  of  int^ 
trimony  en  the  ground  of  the  busband  ralbsing  %m  psovide 

Vol.  XIV.  w.  r.  iv.  71 


1848; 
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WiVOtOB, 

^'iBio?^*    for  the  wife  suitable  mainteDancei  he  being  of  sufficient 
ability. 

The  facts  were  substantially  these, — ^the  petitionee  being 
without  property  married  the  petitioner  on  the  11th  of  April, 
1839,  who  had  property  to  a  considerable  amount.  Upon  a 
misunderstanding  arising  between  them,  the  husband  sold 
and  took  pay  for  ail  the  wife's  personal  property,  amounting 
to  fifteen  hundred  dollars,  and  gave  a  permanent  lease  of  her 
real  estate,  and  mortgaged  the  rent,  for  a  number  of  years, 
to  pay  his  own  debts,  and  then  abandoned  the  wife,  without 
leaving  h^r  the  means  of  support  for  a  single  day,  and  re- 
fused to  provide  her  any  support.  This  state  of  dreum- 
stances  having  contined  for  many  months  the  court  granted 
the  divorce. 


WINDSOR  COUNTY. 


Februa&t  Term,  1842. 


State  t^.  The  Pb:esident,  Directors  and  Compant  of  the 

Bank  of  Windsor. 

On  an  information  and  scire  fmdat  against  a  corporation  to  yacate  tbotr 
charter,  and  a  rerdict,  finding  the  facta  charged  to  be  tme,  and  a  memor- 
ial, professing  to  show  cause  against  a  judgment  of  forfeitoie,  the  counsel 
for  the  memorialists  will  open  the  argument. 

This  was  an  information  by  the  states  attorney  of  the 
county  of  Windsor,  setting  forth  certain  violations  of  their 
charter  by  the  defendants,  and  a  scire  fadaa  to  show  cause 
why  the  charter  should  not  be  declared  forfeit,  and,  there- 
fore, vacated.  The  cause  had  been  sent  to  the  county  court 
for  trial  of  the  facts  by  the  jury,  and  had  been  returned  with 
a  verdict  finding  them  substantially  as  allq;ed  in  the  infonna- 
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lion.    The  defendants  now  came  into  this  court  with  a  me-  Waisihotov, 
morial  professing  to  show  reasons  why  the  charter  should       1^2.' 
not,  in  equity  and  good  conscience,    be  declared  Tacated. " 
After  the  papers  were  read  a  question  was  made  which  party 
should  open  the  argument 

The  court  held,  that  as  the  defendants  were  now  attempt- 
ing to  show  cause  against  the  judgment  of  forfeiture,  and  to 
do  this  by  maintaining  their  memorial,  they  should  open  the 
argument 


WASHINGTON  COUNTY. 


March  Tebm,  1842, 


Efhraim  Ainsworth  t;.  Elias  S.  Drew. 

The  time,  within  which  a  plea  in  offset,  in  an  action  on  book  account, 
shall  be  filed  in  the  eoantj  oonrt,  rests  solely  in  the  discretion  of  that 
eoart,  and  their  determination  in  regard  to  it  cannot  be  revised  in  this 
court. 

This  was  an  action  of  book  account.  Judgment  to  account 
was  rendered  in  the  county  court,  and  an  auditor  appointed, 
who,  at  a  subsequent  term,  reported  a  balance  due  the  plain- 
tiff. Upon  the  coming  in  of  the  auditor's  report,  the  defend- 
ant filed  a  plea  in  offset,  declaring  on  a  promissory  note,  and 
in  the  common  counts.  The  plaintiff  objected  to  the  plea, 
contending  that  it  should  have  been  filed  at  the  term  when 
the  action  was  entered  in  the  county  court.  But  the  county 
court  overruled  the  objection,  and  received  the  plea.  Issue 
was  joined  to  the  court  on  the  plea  in  offset,  and,  on  the 
trial  of  that  issue,  the  county  court  found  for  the  defendant 
to  recover  a  laiger  sum,  on  his  plea  in  offset,  than  the  amount 
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WAfHiff€Tot,  fo«Dd  due  the  plaintiff  by  the  auditor^  and  rend^^d  ^ 

ig44|.'     menC  for  the  defendant  to  reoorer  the  balance  due  him  fnMn 
""""'"""""  the  i^aintiff,  with  coat. 

The  piainttf  excepted. 

The  opinioQ  of  the  court  wae  deli?ered  by 
Redfield,  J. — ^No  practice  in  regard  to  the  timey  in 
which  pleas  in  aet^off,  in  actions  of  book  account,  shall  be 
pleaded  in  the  county  court,  has  yet  been  settled.  It  is  only 
since  the  last  revision  of  the  statutes  that  any  such  plea  was 
allowed  in  this  action.  The  statute  in  this  case  does  not,  as 
in  some  others,  prescribe  the  time,  within  which  such  plea 
shall  be  filed.  It  must,  therefore,  be  left  wholly  to  the  dis- 
cretion of  that  court  to  determine  by  their  general  rule,  when 
such  pleas  shall  be  filed.  And  if  they  have  established 
no  such  rules,  or  admit  a  plea  even  in  opposition  to  those 
rules,  we  have  no  supervision  over  their  proceeding.  It  is  a 
matter  upon  which  they  have  an  absolute  discretion,  and 
their  decisions,  therefore,  are  in  no  sense  subject  to  revision  in 
this  court. 

Judgment  affirmed. 


RULES 

FOR  THE  ADMISSION  OF  ATTORNEYS 

IN  THE  SEVERIX 

COUNTY  COURTS  AND  IN  THE  SUPREME  COURT, 

MADE  AND  ESTABLISHED  IN  PURSUANCE  OF 

AND  UNDER  THE  REVISED  STATUTES, 

Fassso  Noyxmbxr  19,  1839. 


RULE  FIRST. 

Each  Applicant  for  adminion  as  an  attorney  of  the  eoanty 
court  shall,  at  tba  time  of  applying  for  adtnimoa,  be  at  leiat 
twenty-one  yean  of  age,  and  of  good  tnoial  character,  and 
diali  hate  studied  with  an  attorney  or  attorneyB  of  the  tu* 
preoM  court  five  years  next  previoas  to  such  application,  the 
last  six  months  of  which  shall  be  in  the  county  where  appH* 
cation  is  made.  Provided,  that  any  time  less  than  one  year 
and  six  months  may,  in  the  discretion  of  the  court  to  which 
such  application  is  made,  be  deducted  from  the  period  afore- 
said, On  account  of  previous  academical  studies  of  auch  ap- 
{dieaAt,  short  of  a  full  course  of  collegiate  education ;  and 
thai  two  years  and  six  months  shall  be  dedocted  in  case  such 
applicaat  shall  haVe  graduated  at  any  university  or  college. 

RULE  SECOND. 

It  shall  be  the  duty  of  the  several  county  courts  to  ap- 
point standing  committees  in  each  county,  composed  of  at 
at  least  three  members  of  the  bar  of  the  county,  whose  duty 
it  shall  be  to  examiAe  appbeants  for  admission  as  attorneys  lo 
the  sevoial  county  aad  aopreme  eoufla. 
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RULE  THIRD.  """ 

Whenever  an  applicant  shall  wish  to  be  examined  for 
admission,  as  an  attorney,  to  any  of  the  county  courts,  it  shall 
be  his  duty  to  apply  to  the  committee  of  examination,  a  rea- 
sonable time  before  the  session  of  the  court  at  which  he 
expects  to  be  admitted,  whose  duty  it  shall  be  to  give  such 
applicant  a  thorough  but  impartial  examination,  either  public 
or  private  at  their  discretion. 

RULE  FOURTH. 

If  upon  such  examination  the  committee  shall,  in^their 
opinion,  find  such  applicant  qualified  for  admission^'as  an 
attorney  of  the  county  court,  they  shall  recommend  him  in 
writing  to  the  court  for  admission. 

RULE  PIPTH. 

If  upon  such  examination  it  shall  be  established  by  affida- 
vit, to  the  satisfaction  of  such  court,  that  such  applicant  has 
complied  with  rule  first,  relative  to  the  term  and  place  of 
study,  and  shall  be  of  good  moral  character  and  of  the  re- 
quisite age,  they  shall  cause  the  proper  oaths  to  be  adminia- 
tdred  to  him. 

RULE  SIXTH. 

Any  attorney  who  shall  have  practised  two  years  before 
the  county  court  with  a  good  reputation,  may,  upon  recom- 
mendation in  writing  of  the  standing  committee  of  the  coun- 
ty court,  grounded  upon  an  examination,  be  admitted  as  an 
attorney  of  the  supreme  court. 

RULE  SEVENTH. 

An  attorney  or  counsellor  from  another  state  may  be 
admitted  an  attorney  of  the  several  courts  in  this  state  on 
the  same  terms  on  which  attorneys  from  this  state  are  or 
shall  be  admitted  attorneys  or  counsellors  in  such  state. 
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And  any  attorney  from  another  state,  after  having  studied 
one  year  with  an  attorney  of  the  supreme  court,  may,  on  ex- 
amination and  recommendation  in  writing  of  the  committee 
of  the  county  court,  be  admitted  an  attorney  of  the  several 
county  courts  ;  and  if  he  shall  have  been  an  attorney  of  the 
highest  court  of  law  in  such  state,  he  may,  upon  a  like 
examination  and  recommendation,  be  admitted  an  attorney 
of  the  supreme  court. 

4 

RULE  EIGHTH. 

Any  attorney  or  counsellor  from  a  government  without 
the  United  States,  after  having  studied  one  full  year  with  an 
attorney  of  the  supreme  court,  may,  on  examination  and 
recommendation  of  the  standing  committee  of  the  county 
court,  be  admitted  in  the  discretion  of  said  court  as  an  attor- 
ney thereof ;  and  if  he  be  an  attorney  of  the  highest  court  of 
law  in  the  country  from  which  he  comes,  he  may,  after  such 
term  of  study  and  upon  like  examination  and  recommenda- 
tion of  such  committee,  be  admitted  in  the  discretion  of  the 
supreme  court  as  an  attorney  of  the  same. 


Supreme  CouRTt  Washinoton  CoxTNTTt  ) 
March  Term,  A.  D.  1843.  S 

It  is  ordered,  that  the  foregoing  Rules  be  established  in 
lieu  of  all  former  rules  upon  the  same  subject,  (which  are 
hereby  rescinded,)  and  they  are  hereby  adopted  and  pub- 
lished as  the  rules  to  govern  the  county  and  supreme  courts 
in  the  admission  of  attorneys  to  the  same. 

CH.  K.  WILLIAMS,  Chief  Justice. 

STEPHEN  ROYCE,     "^ 
ISAAC  F.  REDFIELD,  I    Assistant 
U.  L.  BENNETT,         f    Justices. 
WM.  HEBARD,  J 
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THE  PRINCIPAL  MATTERS 


COMPRISED  IN  THIS  VOLUME. 


ABATEMENT. 

l^risnomer  of  a  corporation  is  matter  of 
abatement,  and  when  thej  appear  by  the 
name  in  which  they  are  sued,  and  the 
cause  is  referred,  it  is  too  late  to  call  in 
question  their  corporate  being,  before 
the  referees.  Stone  v.  Cong.  Soc,  Berk- 
shire,  86 

8ee  Plkas  and  Pleadiito,  3. 

ACCOUNT. 

1.  In  the  action  of  account  there  is  no  gen- 
eral issue.     Bishop  y.  Baldwin,  145 

2.  The  defendant  may  plead  specially,  in 
bar  of  the  action,  any  matter  which  snows 
there  is  not  now  any  such  subsisting  ac- 
count, between  the  parties,  as  that  claim- 
ed ifi  the  declaration.  Jd. 

3.  If  such  matter  be  found  against  the  de- 
fendant, or  he  suffer  jadgment  to  account 
by  nil  dick,  the  judgment  in  the  latter 
case,  or  upon  the  yerdict,  eonclusiyely 
settles  all  the  facts  alleged  in  the  decla- 
ration, and  upon  which  the  account  is 
claimed,  except  the  defendant  being  in 
arrear  to  the  plaintiff.  Jd. 

4.  Any  defence  which  might  haye  been 
pleaded  to  the  action  cannot  be  pleaded 
before  the  auditorp.  Id. 

ACTION. 
1.  An  action  to  recoyer  the  penalty  for  be- 


ing a  party  to  a  fraudulent  conyeyanec 
cannot  be  maintained  in  the  courts  of 
this  state  if  the  conveyance  was  made  in 
another  state.     Slack,  a.  t.  v.  Gibbs  et  al. 

'*  357 

2.  Under  the  statutes  in  force  previously 
to  the  passage  of  the  reviaed  sulutes,  if 
a  fraudulent  conveyance  is  made  in  one 
county  and  the  party  aggrieved  and  the 
parties  to  such  conveyance  all  reside  in 
another  county , the  action  may  be  brought 
in  the  county  where  the  parties  reside, 
for  the  benefit  of  the  plaintiff  and  the 
treasurer  of  that  county.  Id. 

3.  The  assignee  of  a  judgment  may  main- 
tain an  action  in  his  own  name  against  a 
sheriff  or  constable  for  his  neglect  in  not 
collecting  an  execution,  taken  out  and 
delivered  to  him  by  the  assignee,  after 
the  assignment.  McGregor  v.  Town  of 
Walden,  450 

4.  A  town  is  liable  for  the  default  of  its 
constable,  in  the  first  instance,  and  a 
suit  against  the  constable  is  not  indis- 
pensable to  charge  the  town.  Jd. 

AGENT. 
See  PaiNciPAL  and  Aokrt. 


AMENDMENT. 

1.  An  amendment  changing  the  form  of 
action  from  assumpsit  to  debt  is  not  al- 
lowable. Boston  Jndia  Rubber  Factory 
y.  HoU,  92 
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2.  Whether  such  amendment  might  not  be 
allowed  upon  payment  of  costs  and  dis- 
charging bail  and  attachment  taken  up- 
on the  original  writ ;  (^uigre.  Id. 

3.  It  is  not  error  for  a  court  to  refuse  an 
amendment,  where,  by  the  rules  of  law, 
they  might  have  granted  it.  Probate 
Court  V.  Hall  tt  al.,  159 

APPEAL. 

1.  Where  a  person  was  summoned  as  trustee 
in  a  justice's  court,  in  a  suit  not  appeal- 
able by  the  principal  debtor,  and  the  trus- 
tee was  made  chargeable  and  appealed 
to  the  county  court,  the  appeal,  on  mo- 
tion, was  dismissed, — the  trustee  having 
no  right  to  an  appeal.  £arl  v.  LeUtnd 
^  trustee^  328 

2.  Where  a  party,  intending  to  take  an  ap- 
peal from  a  decree  of  the  chancellor  at 
the  term  when  it  was  made,  neglected  to 
do  so,  and,  at  the  next  term  thereafter, 
the  chancellor  allowed  the  appeal,  it  toas 
held  that  the  appeal  was  irregularly  taken 
and  it  was  therefore  dismissed.  Gove  v. 
Dyke  §t  al,^  561 

ASSIGNMENT. 

The  assignee  of  a  judgment  may  maintain 
an  action  in  his  own  name  against  a 
sheriff  or  constable  for  his  neglect  in  not 
collectinflr  an  execution,  taJLen  out  and 
delivered  to  him  by  the  assignee,  after 
the  assignment.  McGregor  v.  Toton  of 
Waldeti,  450 

ASSUMPSIT. 

1.  Corporations  are  liable  upon  an  implied 
assumpsit  as  well  as  an  express  one. 
9tone  ▼.  Cong.  8oe.  Berkehire^  86 

2.  An  action  oT  assumpsit  will  not  lie  upon 
the  judgment  of  another  of  the  American 
states.  The  declaration  must  be  in  debt, 
counting  upon  the  judgment  as  a  record. 
Boston  India  Rubber  Factory  v.  Hoit^  92 

ATTORNEY. 

1.  An  attorney  has  a  lien  upon  a  judgment 
in  favor  of  his  client  and  upon  his  client's 
papers,  for  his  costs  and  disbursements. 
But  such  lien  will  not  be  protected  against 
pre-existing  rights  of  third  persons. — 
Walker  v.  Sargeant^  247 

2.  An  attorney,  who  receives  a  demand  for 
collection  from  a  creditor  at  a  distance, 
without  any  special  instructions,  has  a 
discretionary  power  not  to  have  the 
debtor  oommitted  on  the  execution,  and, 


if  he  has  been'comroitted,  may  discharge 
him  from  the  commitment,  if  he  acts  as 
a  man  of  common  prudence  would  do 
from  the  apparent  circumstances  of  the 
debtor.     Hopkins  t.  fViUard  fy  Poland^ 

474 

3.  There  is  combined  in  the  character  of 
attorney  that  of  agent,  to  some  extent  /d. 

4.  Though  an  attorney  may  have  a  lien  for 
costs,  &c.,  which  the  court,  after  notice, 
might  protect,  yet,  when  he  sues  his  cli- 
ent, and  obtains  judgment  therefor  and 
assigns  the  judgment,  the  lien  does  not 
attach  to  the  claim  in  the  hands  of  the 
assignee.    Beech  y.  Canaan^  485 


AUDITA  QUERELA. 

1.  If  an  action  be  brought  against  several 
defendants,  one  of  whom  is  an  infant, 
and  the  case  is  tried  without  the  appear- 
ance of  any  guardian  for  the  infant,  and 
appealed  to  the  county  court,  and  judg- 
ment there  affirmed,  in  the  same  manner, 
and  execution  issued,it  affords  no  ground 
of  audita  querela.     Chase  y.  Scott^        77 

2.  The  appropriate  remedy  in  such  case  is 
by  writ  of  error.  Id, 

3.  Where  the  complaint,  in  an  audita  que- 
rela^  is  traversed,  and  a  verdict  found  for 

^  the  complainant,  the  court  cannot  render 
judgment  for  the  defendant,  notwith- 
standing the  verdict.     French  v.  Stede^ 

479 

4.  In  such  case,  if  the  complaint  is  defect- 
ive, a  motion  in  arrest  should  be  made  to 
test  its  sufficiency.  Id. 

5.  Semble.  Such  motion  should  be  made 
in  the  county  court,  and  cannot  be  enter- 
tained in  the  supreme  court.  Id. 


B 


BOOK  ACCOUNT. 

1.  In  an  action  of  book  account,  if  the  debit 
side  of  the  plaintinff's  book  is  less  than 
$100,  and  he  sue  before  a  justice,  and 
the  debit  side  of  the  defendant's  book  is 
more  than  $100,  the  latter  cannot  bring 
it  in  before  the  justice  by  way  of  ofiet. 
Temple  v.  Bradley,  954 

2.  But  if  he  appeal  the  case  into  the  coooty 
court,  he  may  there  plead  it,  by  way  of 
offset,  and  have  judgment  for  the  balance 
his  due.  Id, 

3.  The  debit  side  of  the  plaintiff's  book,  in 
an  action  of  book  account,  is  not  affected 
by  the  form  of  the  entries  merely,  e.  g. 
when  only  results  should  have  appeared 
on  the  beck,  if  the  items,  out  of  which 
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those  reiults  {^ow,  are  enumerated,  in 
determining  a  matter  of  jurisdiction,  the 
conrt  will  tuflfer  the  entries  to  be  cor- 
rected. Id. 

4.  When  a  jodgment  is  rendered  in  an  ac- 
tion of  book  acconnt,  part  of  the  account 
ha.r\ng  accrued  before  the  first  of  Jan- 
uary, 1839,  and  a  part  afterwards,  the 
creditor  cannot  have  an  execution  upon 
such  judgment  against  the  body  of  the 
debtor.     fVitt  r.  Marsh  et  al.,  303 

5.  Where  serrices  are  performed  at  the  re- 
quest of  two,  and  the  testimony  is  equally 
strong  to  prove  a  contract  against  both 
as  against  one,  both  are  liable  on  such 
contract,  and,  in  an  action  on  book 
agb'Dst  one  of  the  promissors,  the  non- 
joinder of  the  other  may  be  taken  advan- 
ta|^  of  before  the  auditor.  Smith  y. 
Watson,  332 

6.  Where  a  payment  has  been  made  upon 
a  promissory  note,  the  party  making  it 
cannot  maintain  an  action  on  book  to  re- 
corer  therefor.    Peaeh  ▼.  Mills^         371 

7.  If  a  note  is  sued,  and  the  defendant 
claim  that  he  has  paid  certain  sums  on 
the  note,  and  this  is  found  againat  him 
by  the  rerdict  of  a  jury,  he  csnnot  main- 
tain an  action  on  book  to  recover  for 
such  payments.  Id. 

8.  Where  property  is  taken  forcibly  from 
the  possession  of  the  owner,  he  cannot 
waive  the  tort  and  recover  therefor  in  an 
action  of  book  account.  Id. 

9.  Where,  in  an  action  on  book,  the  audi- 
•  tor,  aAer  the  hearing,  held  the  case  under 

advisement,  and  afterwards  reported  in 
favor  of  the  plaintiff  and  gave  notice 
thereof  to  the  attoroeys  of  the  parties, 
and  the  defendant's  attorney  informed 
the  defendant  that  the  auditor  had  re- 
ported against  him,  and  the  plaintiff,  be- 
lieving that  no  report  had  been  made,  or, 
if  made,  was  in  favor  of  the  defendant, 
applied  to  the  defendant  to  settle  the 
suit,  and  thereupon,  without  any  disclo- 
sure from  the  defendant  of  his  knowledge 
of  the  auditor's  report,  no  inquiry  being 
made  of  him  in  relation  thereto,  each 
party  agreed  to  pay  his  own  costs  and 
the  plaintiff  released  the  defendant  fVom 
all  damages  and  costs, — I'l  was  held  that 
such  release  was  a  bar  to  the  action. 
Juddv.  Blake  a  al.,  410 

10.  No  recovery  can  be  had  in  the  action 
on  book  where  the  contract  is  txecuiory 

.and  unrescinded,  though  in  part  execu- 
ted.    Smith  V.  SmUh,  440 

11.  Goods  delivered  in  payment  of  a  pre- 
existing debt  cannot  be  recovered  for  in 
an  action  on  book,  nor  by  plea  in  offset. 
Brooks  ^  Co.  V.  Jewell,  470 

J 2.  But,  when,  from  the  nature  of  the  con- 
tract,it  is  contemplated  that  goods  should 


be  charged  on  book,  or  there  is  to  be  a 
subsequent  adjustment,  an  action  may  be 
maintained  therefor,  although  it  was  in- 
tended that  the  account  was  to  be  applied 
in  payment.  Id. 

13.  Where  one  employs  another  to  pur- 
chase an  article  of  property  for  him  of  a 
iriven  description  and  price,  and  to  pay 
for  it,  which  is  done,  the  price  may  be 
recovered  in  an  action  of  book  account, 
even  where  the  vendor  never  accepted 
the  delivery  of  the  article.  Paddock  et 
al.  V.  Anus,  515 

BOND. 

1.  A  debtor  takes  a  bond  to  a  third  person, 
for  a  deed  of  certain  land,  on  his  paying 
a  sum  therein  mentioned,  and  erects 
buildicj^  thereon.  The  interest  of  the 
debtor  in  the  land  may  be  levied  on,  un- 
less such  third  person  shows  some  legal 
or  equitable  claim  thereto.  Woods  v. 
SeoU  tt  al.,  518 

2.  An  attachment  of  such  land  is  notice  to 
the  obligor  in  the  bond  of  the  claim  of 
the  creditor,  and  after  that  he  could  only 
bejustified  in  deeding  to  the  obligee,  /a. 

3.  When,  after  such  attachment,  the  obli- 
ffor  deeds  the  land  to  another  for  the 
benefit  of  the  debtor,  and  receives  notes 
or  securities  therefor,  he  holds  them,  af- 
ter the  payment  of  his  own  claims,  for 
the  benefit  of  the  attaching  creditor  who 
has  obtained  a  judgment  tfnd  levied  an 
execution  on  the  land  attached.  Id. 

4.  If  the  person,  in  whose  name  the  bond 
is  taken,  neither  claims  nor  sets  up  any 
right  to  the  premises,  and  there  is  no 
proof  that  he  has  any  legal  or  equitable 
right  or  claim  thereto  as  against  the 
debtor,  a  decree  will  pass  that  the  obligor 
pay  whatever  sum  may  be  in  his  hands 
to  the  creditor.  Id. 


c 


CHANCERY. 

1.  The  answer  of  one  defendant  is  not  evi- 
dence for  the  other.  Cannon  §t  al.  v. 
Jforton  etal,  178 

2.  An  answer,  not  responsive  to  the  bill,  ^ 
setting  up  matter  in  defence  or  avoid- 
ance, must  be  proved.  Id. 

3.  QueBre.  Whether  the  want  of  parties  to 
a  bill  can  be  taken  advantage  of  on  the 
hearing  of  an  appeal  from  the  chancellor. 

Id. 

4.  When  the  want  of  parties  is  not  insisted 
on  by  demurrer,  or  plea,  it  cannot  be 
urged  at  the  hearing,  unless  it  manifestly 
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appear*  that  a  decree  cannot  be  made 
without  bringing  other  partiet  before  the 
court.  Id. 

5.  When  an  answer  allegea  facts  constitu- 
ting a  full  defence,  but  not  responsive  to 
the  bill,  and  the  answer  is  not  trvaersed, 
tbe  bill  must  be  dismissed.  Stawm  v. 
9Vriffht  tt  al.,  206 

6.  A  cross  bill,  in  oar  practice,  is  consid- 
ered as  a  mere  dependency  upon  the 
original  bill.  Id. 

7.  Though  improvements  are  made  upon 
lands  mortgaged  by  a  third  person,  claim- 
ing neither  under  the  mortgagee  nor 
mortgagor,  yet,  if  after  this  the  mortgagee 
enters  and  occupies,  he  may  be  charged 
for  rents  that  arise  by  reason  of  such  im- 
provements. Merriam^  adm'r^  v.  Barton 
et  al.,  501 

8.  The  administrator  is  the  person  to  bring 
a  bill  to  redeem,  instead  of  the  heirs.  Id. 

9.  The  equity  of  redemption  is  not  barred 
bv  a  possession  in  the  mortgagee  for  a 
snorter  period  than  fifteen  years,  though 
there  may  be  an  embarrassment  in  taking 
the  accounts.  Id. 

10.  Exceptions  to  a  master's  report,  ad- 
dressed to  the  discretion  of  the  chancel- 
lor, cannot  be  revised  in  this  court,  which 
sits  as  a  court  of  error.  Id. 

11.  This  court  will  not  set  aside  tbe  report 
of  the  master  because  the  accounts  were 
not  verified  upon  the  oath  of  the  party, 
as  specified  in  the  4ist  rule  of  chancery 
practice.  Id. 

12.  A  debtor  takes  a  bond  to  a  third  person 
for  a  deed  of  certain  land,  on  his  paying 
a  sum  therein  mentioned,  and  erects 
buildings  thereon.  The  interest  of  the 
debtor  in  the  land  may  be  levied  on,  un- 
less such  third  person  shows  some  legal 
or  equitable  claim  thereto.  Woods  v. 
Scott  et  al.y  518 

13.  An  attachment  of  such  land  is  notice 
to  the  obligor  in  the  bond  of  the  claim  of 
the  creditor,  and  after  that  he  could  only 
be  justified  in  deeding  to  the  obligee.  Id. 

14.  When,  after  such  attachment,  the  ob- 
ligor deeds  the  land  to  another  for  the 
benefit  of  the  debtor,  and  receives  notes 
or  securities  therefor,  he  holds  them,  afier 
the  payment  of  his  own  claims,  for  the 
benefit  of  the  attaching  creditor  who  has 
obtained  a  judgment  and  levied  an  exe- 
cution on  the  lands  attached.  Id. 

15.  If  the  person,  in  whose  name  the  bond 
'  is  taken,  neither  claims  nor  sets  up  any 

right  to  the  premises,  and  there  is  no 
proof  that  he  has  any  legal  or  equitable 
right  or  claim  thereto  as  against  the 
debtor,  a  decree  will  pass  that  Uie  obligor 
pay  wha1»ver  sum  may  be  in  his  hands 
to  the  creditor.  Id. 


I  CONBIDERATION. 

1.  Where  tbe  plaintiff  took  a  note  against 
two  debtors  and  also  a  note  against  one 
of  the  same  debfors,  and,  at  the  time  of 
taking  them,  agreed,  in  writing,  to  give 
up  the  latter  note  to  the  maker  on  his 
paying  tbe  note  signed  by  both  debtors, 
and  further  agreed  to  give  thirty  days 
notice  before  he  called  for  the  money,  it 
was  held  that  the  agreement  to  give  such 
notice  was  without  consideration,  and 
that  the  plaintiff  mi^ht  maintain  an  ac- 
tion upon  the  note  signed  by  one  of  the 
debtors,  the  other  note  not  being  paid, 
without  giving  notice.      Card  v.  Carfis, 

236 

2.  The  inference  to  be  drawn  from  such 
agreement  is  that  both  notes  were  given 
as  security  for  the  same  debt.  Id. 

3.  A  pnrchasc  of  a  right  of  redemption, 
under  an  agreement  to  pay  a  certain  sum 
if  the  purchaser  succeeds  in  obtaining  a 
decree,  permitting  him  to  redeem  the 
premises,  or  nothing  if  he  fails  in  obtain- 
ing such  decree,  is  illegal  and  void  in  a 
case  where  the  person  in  possession  has 
been  in  possession  for  a  k>ng  time  under 
a  deed  of  warranty,  intended  to  convey 
the  fee  of  the  land.  Wright  v.  Wkitekead 
St  al.^  268 

4.  An  allegation  that,  on  dbc.,  in  consid- 
eration that  the  plaintiff,  at  the  defend- 
ant's request,  had  then  and  there  deliv- 
ered to  the  defendant  a  certain  horse  in 
exchange  for  a  certain  other  horse,  the 
defendant  then  and  there  promised  that 
the  latter  horse  was  sound,  is  an  aver- 
ment that  the  warranty  was  given  at  the 
time  of  the  exchange,  and  shows  a  suffi- 
cient consideration  for  the  promise. — 
Wightman  v.  Carlisle^  296 

5.  It  seems  that  a  forbearance  to  bid  at  a 
public  auction,  for  the  sale  of  the  support 
of  the  paupers  of  a  town,  is  a  valuable 
consideration  for  a  note  given  for  such 
forbearance.     Noyss  v.  Dav,  384 

6.  But  such  a  transaction  is  contrary  to 
public  policy  and  the  note  is,  theremre, 
void.  Id. 


CONSTABLE. 
See  Towns,  3,  4. 


CONSTRUCTION  OP  TERMS. 
See  CovTRACT,  1,|,9. 
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CONTRACT. 

1.  After  verdict  and  motion  in  arrest  of 
jadgraent,  eqaivoeal  terms  will  be  un- 
derstood in  that  sense  which  is  most  fa- 
vorable to  sustaining  the  Yerdict^if  equal- 
ly consistent  with  the  contract  and  cir- 
cumstances of  the  case.  MameeU^  admW, 
T.  Estate  ofManwMy  \A 

8.  The  effect  of  a  contract  in  writing  may 
sometimes  depend  so  much  upon  the  cir- 
cumstances attending  its  execution  as  to 
require  the  intervention  of  a  jury  to  de- 
termine  its  construction,  under  proper 
instructions  from  the  court ;  but,  under 
ordinary  circumstances,  the  effect  of  ev- 
ery contract  in  writing  is  a  question  of 
law.     RoberU  v.  Button  et  al.,  195 

3.  A  purchase  of  a  right  of  redemption, 
under  an  agreement  to  pay  a  certain  sum 
if  the  purchaser  succeeds  in  obtaining 
a  decree,  permitting  him  to  redeem  the 
premises,  or  nothing  if  he  fails  in  obtain- 
ing such  decree,  is  illegal  and  void  in  a 
case  where  the  person  in  possession  has 
been  in  possession  for  a  long  time  under 
a  deed  of  warranty,  intended  to  convey 
the  fee  of  the  land.  Wright  v.  Whitehead 
etal.,  268 

4.  In  construing  contracts,  courts  will  en- 
deavor to  avoid  what  is  unequal,  unrea- 
sonable, and  improbable,  if  this  can  be 
done  consistentlv  with  the  words  of  the 
contract.  Royalum  y,R.  ^  W.  Tum]nke 
Co.,  311 

5.  Towns  and  turnpike  corporations  have 
almost  an  unlimited  discretion,  in  regard 
to  entering  into  contracts  for  building 
roads  and  bridges,  and  keeping  them  in 
repair,  and  may  contract  to  pay  a  gross 
sum,  at  once^  or  by  instalments,  or  an 
annuity.  Id- 

6.  The  powers  of  the  directors  of  private 
corporations,  to  bind  them  by  contracts, 
depend  exclusively  upon  the  charter  and 
by-laws  (or  statutes)  of  such  corporations 
respectively.  Id. 

7.  Where  a  contract  is  made  by  one  per- 
son, which  in  some  sense  ultimately  con- 
cerns others,  the  question,  whether  the 
one  contracting  is  personally  bound  by 
stipulations  contained  in  it,  is  one  of  in- 
tention mainly.     Hinsdale  v.  Partridge, 

647 

8.  In  such  case,  if  the  party  contracting 
have  no  authority  from  the  principal  to 
make  such  contract  on  his  behalf,  or  if 
the  other  party  knowing  all  the  facts 
consent  to  look  to  his  credit,  or  if  he  re- 
quire the  assurance  of  the  asent,  he  will 
be  personally  liable  upon  the  contract. 

Id. 

9.  The  construction  of  a  contract  depends 
upon  its  terms,  the  subject  matter,  and 


the  circumstances  attending  the  trans- 
action, or  which  were  then  anticipated, 
and  is  not  affected  by  the  occurrence  of 
events  not  then  apprehended  by  either 
party.  Id. 

See  Lessor  and  Lesskx,  1. 
**    Lex  Loci. 
**    Pleas  and  Pleadings,  9  to  14. 

CORPORATIONS. 

1.  Corporations  aref  liable  upon  an  implied 
assumpsit  as   well  as  an  express  one.  • 
Stone  V.  Cong.  Soe.  Berkshire,  86 

2.  Misnomer  of  a  corporation  is  matter  of 
abatement,  and  when  they  appear  by  the 
name  in  which  they  are  sued,  and  the 
cause  is  referred,  it  is  too  late  to  call  in 
question  their  corporate  being,  before  the 
referees.  ^  Id. 

3.  When  individuals  hold  themselves  out 
as  a  society  with  corporate  powers,  hold 
meetings  as  such,  and,  in  one,  duly 
called,  employ  a  person  to  render  ser- 
vices for  them,  they  cannot  require  such 
person  to  prove,  by  their  incorporation  or 
written  constitution,  that  they  are  em- 
powered to  act  as  they  have  assumed  to 
do.  Id. 

4.  Members  of  a  society  organized  with 
corporate  powers,  under  the  statute  for 
the  support  of  the  gospel,  are  not  compe- 
tent witnesses,  at  common  law,  for  the 
corporation  ;  and  it  is  not  a  case  within 
the  act  passed  in  1816,  making,  in  cer- 
tain cases,  corporators  witnesses.        Id. 

5.  Towns  and  turnpike  corporations  have 
almost  an  unlimited  discretion  in  regard 
to  entering  into  contracts  for  building 
roads  and  bridges,  and  keeping  them  in 
repair,  and  may  contract  to  pay  a  gross 
sum,  at  once,  or  by  instalments  or  an 
annuity.  Royalton  v.  R.  ^  W»  Turnpike 
Co.,  311 

6.  The  powers  of  the  directors  of  private 
corporations,  to  bind  them  by  contracts, 
depend  exclusively  upon  the  charter  and 
by-laws  (or  statutes)  of  such  corporations 
respectively.  Id. 

COST. 

1.  When  two  suits  are  pending  to  recover 
the  same  debt,  and  a  judgment  is  ren- 
dered in  one  and  paid,  tLis  cannot  be 
pleaded  in  bar  of  the  other  without  pay- 
ment of  the  cost.  Stevens  v.  Briggs,    44 

2.  Payment  afler  suit  commenced  cannot 
be  pleaded  in  bar  unless  it  is  a  payment 
of  the  cost  of  the  suit.  In  such  a  case 
the  plaintiff  may  recover  nominal  dam- 
ages. Id. 

3.  A  judgment  cannot  be  rendered  for  a 
plaintiff  to  recover  cost,  only,  unless 
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there  i*  a  reeoTery  for  damaget,  tliere- 
fore,  when  the  eoanty  court  rendered  a 
jadgment  for  the  plaintiff  to  recover  ooet, 
their  judgment  was  reverted  and  a  Judg- 
ment rendered  for  the  plaintiffs  to  reeov- 
er  nominal  damagee.  Id, 

See  Nbw  Teial,  8. 

COVENANT. 

In  an  action  of  covenant  broken,  opoB  a 
covenant  against  incombrancea,  in  which 
the  defendant  pleaded  that  he  had  kept 
and  performed  hie  covenant,  and  iMue 
joined,  evidence  tending  to  prove  that 
the  defendant  had  paid,  before  the  com- 
mencement of  thia  Buit,  a  mortgage  oat- 
standing  at  the  time  of  the  ezecotion  of 
hia  deed,  is  not  pertinent  to  the  iaaae, 
and  for  thia  caaae  not  admiaaibla  to  anp- 
port  it.    Judeviiu  v.  Pamnodb,  438 


D 


DAMAGES,  RULE  OF. 

The  rule  of  damagea,  for  the  breach  of  ape- 
cial  contracts,  where  nothing  has  been 
paid,  is  to  give  the  difference  between 
what  was  to  be  paid  by  one  party,  and  the 
value  of  what  was  to  be  done  by  the  oth- 
er party,  and  thus  assess  the  entire  dam- 
agea.  RovalUm  v.  R.  ^  9V.  Turnpike  Co. 

311 
See  Tbovsr,  7. 

DEED. 
See  Evidxhcb,  1. 

DEFAULT. 

1.  The  statttte,  anthortsing  the  sapreme 
court  to  grant  a  nsie  trtml  on  petition, 
doea  not  extend  to  a  judgment  rendered 
on  default.  Adams  et  al.  y.  Howard^  158 

2.  It  ia  incident  to  the  power  of  a  court  to 
aet  aaide  a  default,  at  the  time  when  it  ia 
entered,  or  at  a  aubaequent  tine,  on  aeffi- 
cient  reasona.  Id, 

DEMAND. 

When  an  account  ia  payable  in  gooda  out 
of  the  atore  of  a  party,  it  ia  not  neceaaary 
to  demand  the  gooda  before  a  auit  is 
brought  to  recover  the  amount  of  the 
account,  if  such  party  cease  trading  be- 
fore suit  brought  and  is  not  in  a  situa- 
tion to  pay  the  gooda,  and  there  haa  been 


BO  unreaaonable  delay  oil  the  part  of  the 
creditor  in  calling  for  them.  Brooks  ^ 
Co,  T.  JstoeU,  470 

See  Taovxa,  6. 

DIVORCE. 

A  huaband  appropriated  to  hia  own  use  the 
whole  property  of  hia  wife  and  aban- 
doned  her,  leaving  her  without  any 
meana  of  aupport,  and  refoaed  to  providie 
her  any  aupport.  Thia  alate  of  cireum- 
•lanoes  haring  oontinued  for  several 
months,  the  court,  for  thia  oauae,  granted 
a  diToroa.    Burikmrt  r,  Jfvrifort,      561 

DOWER. 

1.  A  conreyance  by  the  huaband,  ahortlT 
before  hia  death,  of  all  hia  property,  both 
real  and  personal,  to  his  cnildren,  with- 
out any  valitabU  consideration,  and  with 
ths  intent  to  defeat  his  wife  of  her  dower 
and  her  share  of  the  peraonal  estate,  ae- 
curing  at  the  aame  time  to  himself  the 
possession,  nee  and  control  of  it  during 
hia  life,  ia  fraudulent  againat  the  claims 
of  the  wife,  and  will  be  aet  aside.  T%ayer 
r.  Tkayer  et  al.<,  107 

3.  Though  the  wife  separate  from  the  hus- 
band by  reason  of  family  discord,  yet 
such  separation  ia  no  forfeiture  of  her 
right  of  dower  and  her  ahare  of  the  per- 
aonal eatate,  though  ahe  may  have  no 
justifiable  cause  ofseparation.  M. 

3.  Where  a  person,  seized  of  lands,  for  the 
consideration  of  one  dollar  and  for  lore 
and  affection,  executed  a  deed  conveying 
the  lands  to  his  brother,  and  afterwards 
delivered  the  deed  to  a  third  person  to 
be  by  him  kept  until  after  the  grantor's 
death,  and  then  to  be  delivered  to  the 
grantee,  and  the  grantor  retained  posses- 
sion of  the  lands  during  his  life,  and  af- 
ter the  death  of  the  grantor  the  deed  was 
delivered  to  the  grantee,  and  a  part  of 
the  lands  so  deeded  were  afterwards  set 
off  to  the  widow  of  the  grantor,  under  an 
order  of  the  probate  court,  as  her  dower 
in  the  real  estate  of  the  grantor ;  ii  was 
held  that  such  deed  did  not  operate  to 
eonrey  the  lands,  so  as  to  deprive  the 
widow  of  her  dower  therein.  Ladd  t. 
Ladd,  185 


E 


EJECTMENT. 

A  trustee  may  irecover,in  ejectment,  against 
his  MSfut  que  trust.    Seaek  y.  SsoeA,  28 


PRINCIPAL  MATTERS. 
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£VID£NC£, 

1.  The  certificate  of  the  olerk  of  the  proper 
office,  upon  a  deed,  that  the  Mme  has 
been  duly  recorded,  is  sufficient  to  enti- 
tie  it  to  be  used  as  evidence,  and  the 
effect  of  the  evidence  is  not  defeated  by 
producing  a  copy  of  such  record,  duly 
certified,  showing  that  the  clerk  did  not 
correctly  record  the  deed,  especially 
where  such  error  does  not  affect  the  in- 
terest of  the  person  against  whom  the 
evidence  is  ofiered.  Jdafnoell^  oi/mV,  v. 
Estate  of  Manwdl^  14 

2.  When  individuals  hold  themselves  out 
as  a  society  with  corporate  powers,  hold 
meetings  as  such,  and,  in  one,  duly 
called,  employ  a  person  to  render  ser- 
vices for  them,  they  cannot  require  such 
person  to  prove,  by  their  incorporation 
or  written  constitution,  that  they  are  em- 
powered to  act  as  they  have  assumed  to 
do.     Stone  v.  Cong,  Soe,  Berkshire,     86 

3.  Members  of  a  society  organized  with 
corporate  powers,  under  the  statute,  for 
the  support  of  the  gospel,  are  not  com- 
petent witnesses,  at  common  law,  for  the 
corporation ;  and  it  is  not  a  case  within 
the  act  passed  in  1816,  making,  in  cer- 
tain eases,  corporators  witnesses.        Jd. 

4.  Held,  that  the  admission  of  L.  against 
his  title  to  a  yoke  of  oxen,  that  they  be- 
longed to  R.,  under  whom  the  plaintiffs 
claimed,  were  not  evidence  against  S. 
who,  as  sheriff,  had  attached  them  as  be- 
longing to  L.,  though  made  before  the 
attachment  and  while  L.  was  in  posses- 
sion.     Mines  ^  KsUogg  v.  Soule^  99 

5.  Where  it  was  attempted  to  be  proved 
'    that  a  partnership  existed  between  two 

persons  as  innkeepers,  «1kc.,  by  the  ad- 
mission of  one  of  the  alleged  partners, 
and  by  the  course  and  circumstances  of 
their  business  and  their  joint  use  of  the 
property,  connected  with  the  tavern- 
house.  It  was  held  that  an  assignment  of 
the  tavern  furniture  and  accounts,  by  the 
other  alleged  partner,  to  a  third  person, 
for  the  payment  of  the  assignor's  debts, 
might  be  given  in  evidence  as  tending  to 
rebut  the  testimonv  on  the  part  of  the 
plaintiff,  and  to  show  that  the  alleg^ed 
partners  had  not  been  in  the  joint  receipt 
of  tl|e  income  of  the  tavern.  CallmuUr 
V.  Sweat  et  oi.,  160 

6.  A  certificate  of  the  seleetmen,  lodged 
with  the  town  clerk  for  record,  is  the 
legitimate  evidence  that  a  road  has  been 
opened  and  devoted  to  public  ose.  Bud- 
get V.  Teaoii  of  Jtoyottom,  988 

7.  An  indictment  against  a  town  for  not 
repairing  a  highway,  and  a  conviction 
thereon,  is  evidence  that  such  highwav 
has  been  adopted  by  the  town.  Id. 


8.  Where,  in  an  ancient  deed,  conveying 
several  lots  of  land,  the  grantors  de- 
scribed themselves  as  heirs  of  a  deceased 
person  who  owned  the  lands  at  the  time 
of  his  decease,  and  the  grantee  of  such 
heirs  conveyed  different  lots  of  the  same 
lands  to  difterent  persons,  who  continued 
for  thirty  or  forty  years  in  quiet  posses- 
sion, such  sale  and  possession  is  proper 
testimony  to  prove  that  the  persons  so 
describing  themselves  as  heirs  were  in 
fact  the  heirs  of  the  person  deceased. 
Bell,  admW,  v.  Bartons^  307 

9.  Before  evidence  of  the  contents  of  a 
writing  should  be  admitted  in  evidence, 
it  should  be  shown  that  inquiry  has  been 
made,  at  the  place,  and  of  the  person, 
where,  or  with  whom,  it  was  last  depos- 
ited.   Roualton  \.  R.  l-  W.  Turnpike  Co, 

311 

10.  In  an  action  of  covenant  broken,  upon 
a  covenant  against  incumbrances,  in 
which  the  defendant  pleaded  that  he  had 
kept  and  performed  his  covenant,  and 
issue  joined,  evidence  tending  to  prove 
that  the  defendant  had  paid,  before  the 
commencement  of  this  suit,  a  mortgage 
outstanding  at  the  time  of  the  execution 
of  his  deed,  is  not  pertinent  to  the  issue, 
and  for  this  cause  not  admissible  to  sup- 
port it.    Judevine  v.  Pennock,  438 

11.  A  note,  payable  in  good  well-finished 
plows,  is  not  to  be  controlled  by  parol 
evidence,  showing  that  it  was  also  agreed, 
when  the  note  was  given,  that  if  there 
should  be  improvements  in  the  pattern 
the  holder  of  the  note  should  be  entitled 
to  have  plows  of  the  improved  pattern. 
Oilman  v.  Moore^  457 

See  Trust,  2. 
**    Rzcooirizjiirex. 


EXECUTION. 

1.  Where  a  debtor,  in  an  appealed  suit, 
tendered  a  judgment  by  cooiession,  in 
pursuance  of  the  act  in  addition  to  the 
justice  act,  passed  in  1821,  for  more  than 
fifly-three  dollars  damages ;— Hs/d,  that 
the  execution,  issued  upon  such  judg- 
ment, should  have  been  made  returnable 
in  one  hundred  and  twenty  days.  Jams- 
son  V.  Paddock  el  al.^  491 

2.  When  such  execution  issued  returnable 
in  sixty  days,  it  was  ketd  to  be  irregular, 
and  the  lien  on  the  property  attached  up- 
on the  writ  was  lost.  Id. 

3.  If  a  sheriff  declare  on  a  receipt  for  prop- 
erty attached,  setting  forth  the  recovery 
of  a  judgment  and  the  issuing  of  an 
irregular  execution  thereon,  and  a  de- 
mand of  the  property  only  for  the  par* 
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pose  of  leTTiii;  ■oeh  ezecntion  upon  the 
propertj,  soch  declaration  is  bad  on  de- 
marrer.  Id. 

EXCEPTIONS. 

1.  Under  the  revised  statutes,  bills  of  ex- 
ceptions mnst  be  filed  with  the  clerk  of 
the  coontj  court  within  thirty  days  from 
the  rising  of  that  court,  and,  if  they  are 
not  so  filed,  they  cannot  be  entertained 
in  the  supreme  court.  Higbes  t.  Smttons,, 
and  Skattuek  r  Oakes^  5S5-6 

2.  In  actions  in  faror  of  the  treasurer  of 
the  state,  on  recognizances,  either  party 
may  bring  the  case  into  this  court  on 
exceptions  to  the  decision  of  the  county 
court.    State  Treasurer  ▼.  MerriU  et  al 

557 

3.  Under  the  revised  statutes,  it  is  suffi- 
cient if  the  bill  of  exceptions  is  signed 
by  the  chief  judge  of  the  county  court. 

4.  The  party  demurring  in  the  county 
court  will  open  the  argument  in  this 
court,  although  the  other  party  brought 
up  the  case  on  exceptions.  id. 


F 


FRAUDS,  STATUTE  OF. 

Though  an  entire  contract  for  the  sale  of 
realand  personal  estate  may  be  required 
to  be  in  writing,  so  as  to  be  operative  as 
to  the  personal  property  ;  yet,  where  the 
possession  of  the  real  estate  has  been 
taken  under  the  parol  agreement,  im- 
provements made,  and  a  part  of  the  con- 
sideration paid,  the  vendor  cannot  insist 
upon  the  statute  of  frauds  to  avoid  the 
whole  contract,  and  recover  for  the  per- 
sonalty in  the  same  manner  as  if  it  had 
gone  into  the  bands  of  the  defendant 
without  a  special  agreement.  Smith  v. 
Smith,  440 

FRAUDULENT  CONVEYANCES. 

1.  An  action  to  recover  the  penalty  for  be- 
ing a  party  to  a  fraudulent  conveyance 
cannot  be  maintained  in  the  courts  of  this 
state  if  the  conveyance  was  made  in  an- 
other state.   Slack,  q.  t.  v.  Gibbs  et.  al.  357 

2.  Under  the  statutes  in  force  previously 
to  the  passage  of  the  revised  statutes,  if 
a  fraudulent  conveyance  is  made  in  one 
county  and  the  party  aggrieved  and  the 
parties  to  such  conveyance  all  reside  in 
another  county,  the  action  may  be 
brought  in  the  county  where  the  parties 


reside,  for  the  benefit  of  the  plaintiff  and 
the  treasurer  of  that  county.  td, 

3.  A  joint  action  against  the  fraudulent 
grantor  and  grantee,  to  recover  the  pen- 
alty, cannot  be  maintained,  and  if  both 
are  joined  as  defendants  and  a  verdict  is 
obtained  against  them,  judgment  will  be 
arrested.  Id, 

See  DowEB. 
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GUARANTY. 

1 .  A  guaranty  that  a  note,  payable  at  a  fu- 
ture day,  *'  is  due  and  that  the  maker 
has  nothing  to  file  against  it,"  is  to  be 
considered  as  referring  to  the  time  when 
the  note  arrives  at  maturity.  Adam*  ▼. 
Clarke,  9 

2.  The  statute  of  limitations  does  not  com- 
mence running  on  such  guaranty  until 
the  note  becomes  due.  Id. 

4.  It  is  no  waiver  of  a  defence,  on  the  part 
of  the  warrantor  of  a  note,  that  he  is 
advised,  after  giving  the  warranty,  of  a 
state  of  facts  which  will  be  a  defence  for 
him,  and  omits  to  give  the  holder  notice 
of  them,  and  of  his  intention  to  avail 
himself  of  them,  in  a  case  where  there 
is  no  extension  of  credit  given  the  ma- 
ker of  the  note  by  reason  of  the  warran* 
ty.     Russell  v.  Buck,  147 

4.  One  ^not  the  payee)  who  writes  his 
name  m  blank  on  the  back  of  a  nego- 
tiable promissory  note,  may  always  show, 
by  parol,  the  extent  of  his  contract. 
Sai^ord  v.  J^orton,  228 

5.  If  it  be  a  mere  collateral  guaranty,  he 
is  entitled  to  reasoable  notice  of  the  de- 
fault of  the  principal  debtor,  and  if  he 
do  not  receive  it,  he  is  exonerated  to  the 
extent  of  the  loss  he  thereby  sustains. 

Id. 

6.  Such  guaranty,  as  between  the  parties, 
is  not  negotiable.  Id. 

7.  If  it  be  negotiated,  as  part  of  the  orig- 
inal contract,  to  a  bona  fide  holder,  for 
value ;  Q^are — Whether  the  guarantor 
will  be  holden  as  a  joint  promissor.     Id. 

8.  Upon  the  defendant  proving  the  nature 
of  his  contract  to  have  been  a  guaranty, 
merely,  it  is  at  all  events  incumbent 
upon  the  holder  of  the  note  to  show  that 
he  gave  value  for  it,  before  he  can  claim 
any  advantage  above  the  person  to 
whom  the  guaranty  was  made.  Id. 
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HIGHWAYS. 

1.  A  land  owner,  through  who«e  land  a 
public  road  has  been  laid  out  by  the  se- 
lectmen, cannot  legally  commence  pro- 
ceedings before  a  justice  of  the  peace, 
for  the  assessment  and  recovery  of  dam- 
ages, under  the  act  relating  to  highways, 
passed  November  15,  ISSO,  until  aner 
the  selectmen  shall  have  left  in  the  town 
clerk*8  office,  for  record,  their  certificate 
that  the  road  has  been  opened.  Emer- 
son ^  wife  V.  TotDfi  of  Readings         279 

12.  If  such  land  owner  commences  such 
proceedings  before  such  certificate  is 
left  in  the  town  clerk*s  office  for  record, 
and  causes  his  damages  to  be  assessed, 
and  the  justice  issues  his  order  therefor, 
the  proceedings  are  void,  although  the 
adverse  party  was  duly  notified.  Id. 

3.  A  certificate  of  the  selectmen,  lodged 
with  the  town  cleik  for  record,  is  the 
legitimate  evidence  that  a  road  has 
been  opened  and  devoted  to  public  use. 
Btodget  V.  Town  of  Royalton,  288 

4.  Towns  are  liable  for  damages  occasion- 
ed by  the  insufficiency  of  any  highway 
which  they  adopt,  either  by  leaving  it 
open  for  travel  and  shutting  up  other 
highways,  or  by  setting  it  in  the  rate 
bill  of  the  highway  surveyor.  fd. 

5.  An  indictment  against  a  town  for  not 
repairing  a  highway,  and  a  conviction 
thereon,  is  evidence  that  such  highway 
has  been  adopted  by  the  town.  If  such 
highway  is  insufficient,  the  town  is're- 
ponsible  to  individuals  who  may  thereby 
sustain  damages.  Id. 

6.  What  constitutes  an  opening  of  a  high- 
way is  a  question  of  law,  and  it  is  error 
in  the  court  to  leave  that  question  to  the 
jury  to  determine,  without  instructing 
them  as  to  the  law.  Id. 

7.  The  consent  of  the  selectmen  that  a 
person  may  travel  on  any  road,  or  their 
knowledge  that  the  traveller  supposes  it 
to  be  a  public  highway,  does  not  render 
a  town  liable  lor  injuries  happening 
thereon,  unless  they  have  done  some  act 
recognizing  it  as  a  public  highway.    Id. 

8.  The  selectmen  may  agree  with  the 
owner  of  land  on  the  amount  of  damages 
to  be  paid  to  him  before  opening  a  road 
through  his  land,  and  draw  an  order 
therefor.     Battles  v.  Braintree,  348 

9.  The  owner  of  the  land  is  not  precluded 
from  claiming  damages  by  reason  of  any 
parol  agreemebt  made  between  his  gran- 
tor and  the  selectmen,  waiving  damages, 
if  the  road  has  not  been  opened  in  the 
manner  pointed  out  by  statute.  Id. 

See  CoNTBACT,  5. 

Vol.  XIV.     w.  r.  iv.  73 


HUSBAND  AND  WIFE. 

The  lands  of  a  married  woman  may  be  set 
off,  during  coverture,  in  satisfaction  of 
an  execution  issued  upon  a  judgment 
against  her  and  her  husband,  founded  on 
a  contract  executed  by  her  previously  to 
her  marriage.    Fox  v.  Hatckf  340 


INDICTMENT. 

1.  Where  an  indictment  commenced  thus ; 
*  The  grand  jurors  within  and  the  body 
of  the  county,*  &c., — it  was  held,  on  mo- 
tion in  arrest,  that  the  omission  of  the 
word  /or,  after  the  word  *■  and,'  did  not 
vitiate  the  indMTtment.     State  v.  Brady^ 

353 

2.  An  allegation,  in  an  indictment  for  bur- 
glary, that  the  respondent  broke  and  en- 

_  tered  the  dwelling-house  of  one  person, 
with  intent  to  steal  his  goods,  and,  hav- 
ing so  entered,  stole  and  carried  away 
the  goods  of  another  person  then  and 
there  being  found,  is  not  a  misjoinder  of 
offisnces.  Id. 

INFANTS  AND  INFANCY. 

1.  If  an  action  be  brought  against  several 
defendants,  one  of  whom  is  an  infant, 
and  the  case  is  tried  without  the  appear- 
ance of  any  guardian  for  the  infant,  and 
appealed  to  the  county  court,  and  judg- 
ment there  affirmed,  in  the  same  manner, 
and  execution  issued,  it  affords  no  ground 
of  audita  querela.     Chase  v.  SeoU,        77 

2.  The  appropriate  remedy  in  such  case  is 
by  writ  of  error.        ^  Id. 

3.  Where  an  adult  hired  a  minor  to  work 
for  him  by  the  month,  and  the  minor  la- 
bored a  given  time  and  received  of  the 
adult  certain  articles  of  property  on  ac- 
count of  his  labor,  it  was  held  that  the 
minor  could  not  retain  the  property  so 
received,  and  recover  the  full  value  of 
his  services.     Taft  ^  Co.  v.  Fike,      405 

4.  In  such  case  the  articles  received  by  the 
minor  should  be  allowed  against  him  for 
what  they  are  reasonably  worth,  without 
regard  to  the  oontraot  of  the  minor.    Id. 

5.  Interest,  on  an  account,  not  allowed 
against  a  minor.  Id. 

6.  Infancy  is  a  good  bar  to  an  action  found- 
ed upon  a  false  and  fraudulent  warranty 
upon  the  sale  of  a  horse.    West  v.  Moore, 

447 

INSOLVENT  ESTATE. 
See  Probatk  Coubt,  1. 
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INTEREST. 

1.  Where  a  promiMory  note  is  made  in 
Ceiiada  and  indorsed  in  thi«  state,  in 
both  of  which  places  the  rate  of  interest 
is  six  per  eemi.  and  payable  at  a  day  cer- 
tain in  the  state  of  New  York,  where  the 
rate  of  interest  is  seven  per  cent,  and  not 
paid  when  doe — ^both  the  makers  and  the 
indorsers  are  liable  to  pay  seven  per  tent. 
interest,  as  damages,  H>r  such  delay. 
Pecks  et  al,  ▼.  Mayo  et  a/.,  33 

2.  Interest,  on  an  account,  not  allowed 
against  a  minor.  Taft  ^  Co.  y.  Pike^  405 

IMPRISONMENT  FOR  DEBT. 

1.  When  a  judgment  is  rendered  in  an  ac- 
tion of  book  account,  part  of  the  account 
haying  accrued  before  the  6rst  of  Janu- 
ary, 1839,  and  a  part  afterwards,  the 
creditor  cannot  have  an  execution  upon 
such  judgment  against  the  body  of  the 
debtor.     WiU  y.  Marsh  si  aZ.,  303 

2.  If  an  execution  is  issued  in  such  case 
a|[ainst  the  body,  and  the  debtor  is  com- 
mitted to  prison  thereon  and  gives  a  jail 
bond,  such  bond  is  void,  and  the  defend- 
ants, in  defence  of  a  suit  on  the  bond, 
may  give  in  evidence  the  illegality  of 
such  execution.  Id. 


are  joined  as  defeodants  and  a  verdict  is 
obtained  against  them,  judgment  will  be 
arrested.    5tedk,  q,  t.  v.  Gilbs  et  aZ  ,  357 

JUDGMENT. 

An  action  of  assumpsit  will  not  lie  upon 
the  judgment  of  another  of  the  American 
states.  The  declaration  must  be  in  debt, 
counting  upon  the  judgment  as  a  record. 
Boston  India  Rubber  Factory  v.  Hok,  92 

JUDGMENT  non  obstanU  veredicto. 


JAIL  BOND. 

If  aa  exeention  is  issued  acaanst  the  body, 
on  a  judgment  rendered  in  an  action  of 
book  account,  part  of  the  account  having 
accrued  before  the  first  of  January,  1839, 
and  a  part  afterwards,  and  the  debtor  is 
committed  to  prison  thereon  and  gives  a 
jail  bond,  such  bond  is  void,  and  the  de- 
fendants, in  defence  of  a  suit  on  the 
bond,  may  give  in  evidence  the  illegality 
of  such  execution.    Witt  v.  Marsh  et  al., 

303 

JOINDER  OF  PARTIES. 

1.  Where  services  are  performed  at  the  re- 
quest of  two,  and  the  testimony  is  equally 
strong  to  prove  a  contract  against  both 
as  against  one,  both  are  liable  on  such 
contract,  and,  in  an  action  on  book 
against  one  of  the  promissors,  the  non- 
joinder of  the  other  may  be  taken  advan- 
tage of  before  the  auditor.  Stnith  v. 
Wataon,  332 

2.  A  joint  action  against  the  fraudulent 
grantor  and  grantee,  to  recover  the  pen- 
alty, cannot  be  maintained,  and  if  i>oth 


Where  the  complaint,  in  an 
is  traversed,  and  a  verdict  found  for  the 
complainant,  the  court  cannot  render 
judgment  for  the  defendant,  notwith- 
standing the  verdict.     French  v.  Steele^ 

479 

JURISDICTION. 

K  The  supreme  court  have  not  jurisdiction 
of  a  petition  to  set  aside  a  default  entered 
in  the  county  court.  Jldams  et  al.  v. 
Howard^  158 

2. « In  an  action  for  a  breach  of  warranty, 
on  the  sale  of  a  horse,  in  two  counts,  al- 
leging, in  each  count,  that  the  pUintiflT 
hi^  l^n  put  to  great  charges  and  ex- 

Senses  in  keeping  the  horse, '  to  wit,  one 
undred  dollars,'  the  declaration  conclu- 
ding *  to  the  damage  of  the  plaintiff  one 
hundred  dollars,* — it  toas  held  that  a  jus- 
tice of  the  peace  had  jurisdiction  of  the 
action.    Wightmam  v.  CarUsU^  296 

See  Book  Accovvt,  1, 2,  3. 
JUSTICE  OF  THE  PEACE. 

1.  A  person  holding  the  office  of  poetmaa- 
ter  is  eligible  to  an  executive  or  judicial ' 
office  in  the  state,  but  cannot  hold  them 
both  at  the  same  time.    MeOregm-  ▼ 
BaUh  et  at.,  428 

2.  If  a  justice  of  the  peace  exercises  the 
office  at  the  same  time  he  holds  the  office 
of  postmaster,  he  will  be  removed  on  a 
9110  isorraato,  and  it  seems  that,  in  a  suit 
against  him  for  aeting  as  jostice,  he 
could  not  justify  under  his  appointment 
as  justice.  Id. 

3.  But  such  person  is  a  justice  lis /acfe,  and 
all  his  acts  as  such,  before  removal,  are 
valid  between  third  persons.  Id. 

4.  In  a  suit  to  which  he  is  not  a  party,  his 
appointment  or  eligibility  cannot  be  tried 
or  determined.  Id. 

5.  It  is  no  ground  of  a  plea  in  abatement 
as  to  the  jurisdiction,  that  the  magistrate, 
at  the  time  of  issuing  the  writ  and  trying 
the  case,  was  a  postmaster.  Id, 

See  JuBUDicTioff,  2. 
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LESSOR  AND  LESSEE. 

1.  Where  one  peraon,  in  terms,  leases  a 
portion  of  an  entire  farm,  the  rent  to'^be 
paid  in  a  specified  proportion  of  the  pro- 
duct of  Uie  whole  fkrin,  the  remaining 
portion  being  the  property  of  the  lessee, 
and  the  lessee  expressly  stipalatinsr  to 
deliyer  such  rent  at  a  time  and  place 
named,  he  must  sever  that  portidn  of  the 
products  which  constitutes  the  rent,  from 
the  mass,  or  he  will  be  liable  upon  his 
contract  for  the  entire  sum.  Mantoell, 
a«fmV,  V.  EsUUe  of  Munwellj  14 

2.  Where  the  owner  of  cattle  leased  them, 
with  a  farm,  for  four  years,  under  an 
agreement  that,  at  the  expiration  of  the 
four  years,  the  lessee  might  either  return 
the  cattle  or  pay  a  stipulated  price  for 
them,  and  the  lessee  sold  the  cattle  be- 
fore the  four  years  had  expired,  it  was 
hddf  that  such  sale  determined  the  les- 
see's right  of  possession,  and  that  the 
owner  might  maintain  trover  for  the  cat- 
tle against  both  seller  and  purchaser. 
Grant  y.  King  et  al,^  2ff7 

3.  In  such  case,  no  demand  is  necessary 
of  either  seller  or  purchaser  to  perfect 
the  plaintiff's  right  of  action,  if  the  pur- 
chaser has  converted  the  property  to  his 
own  use.  Id. 

4.  The  rule  of  damages,  in  such  case,  is  to 
give  the  value  of  the  cattle  at  the  time 
of  the  sale,,  with  interest.  Jd, 

LEX  LOCI. 

1 .  As  a  general  rule  those  incidents  of  a 
contract,  which  concern  its  force  and 
validity,  as  well  as  its  performance,  and 
damages  for  non  performance,  will  be 
determined  by  the  law  of  the  place  of 
payment.  Pteks  et  al,  v.  Mofo  et  oZ.,   33 

2.  Where  a  note  is  made  negotiable,  and 
the  payment  of  it  guarantied  in  the  state 
of  New  York,  the  Ux  loei  governs  the 
liabilities  of  the  parties.  RmsseU  v.  Bueky 

147 

LIEN. 

1.  An  attorney  has  a  lien  upon  a  judgment 
in  favor  of  his  client  and  upon  his  cuent's 

£aperfl,  for  his  costs  and  disbursements. 
»ut  such  lien  will  not  be  protected  against 
pre-existing  rights  of  third  persons. — 
Walker  v.  Sargeant^  ^7 

9.  Though  an  attorney  may  have  a  lien  for 
costs,  Ac.,  which  the  court,  after  notice, 
might  protect,  yet,  when  be  sues  bis  cli- 
ent, and  obtains  judgment  therefor  and 


assigns  the  judgment,  the  lien  does  not 
attach  to  the  claim  in  the  hands  of  the 
assignee.    JBeeek  v.  Canaany  4^ 

LIMITATION,  STATUTE  OF. 

1.  The  statute  of  1632,  in  regard  to  the 
limitation  of  actions,  providing  that  *  if 
any  person  shall  go  from  this  state  be* 
fore  the  cause  of  action  shall  be  barred,' 
the  time  of  such  absence  shall  not  be 
reckoned  in  determining  the  time  within 
which  such  cause  of  action  shall  be 
birred,  was  not  intended  to  operate  upon 
causes  of  action,  which  were  then  clearly 
barred  by  the  operation  of  the  previous 
statutes  of  limitation.  Lowry  v.  Keyes,  66 

3.  It  would  seem  that  one  who  cuts  a  canal 
throo^fh  his  own  land,  and  erects  mills, 
and  diverts  a  portion  of  a  stream  from  its 
accustomed  channel,  upon  the  land  of 
another,  and  is  suffered  to  do  this  by  the 
proprietor  below,  for  fifteen  years,  there- 
by acquires  the  right  to  do  it.  Korton  v. 
VolenUn^,  239 

3.  Qumrt. — Bow  far  does  he  thus  oblige 
himself  to  continue  such  artificial  flow 
of  water .'  Id, 

4.  In  an  action  on  a  promissory  note^  where 
the  maker,  after  the  statute  of  limitations 
had  run,  said  it  was  a  just  debt  and 
ought  to  have  been  paid,  but  he  became 
poor  and  could  not  pay  it,  but  that  he 
would  pay  one-half  of  it  at  a  future  pe- 
riod if  the  payee  would  give  up  the  note ; 
HM  that  such  acknowledgment  did  not 
take  the  case  out  of  the  statute  of  limita- 
tions.    Crete  V.  CmuuTy  3&4 

See   OUARABTY,  2. 


MONET  HAD  ANf>  RECEIVED. 

AltboQgh  a  postmaster,  who  receives  a 
letter,  containing  money,  which  is  lost 
through  bis  want  of  ordinary  care  is  lia- 
ble to  a  special  action  on  the  ease,  for 
such  neglect,  he  is  not  liable  to  an  action 
for  money  had  and  received,  unless  he 
pat  the  money  to  his  own  use.  Dat^flertk 
T.  CHrmnt^  983 


MORTGAGE. 

1.  Where  a  mortgagee  gave  public  notice 
of  the  sale  of  the  mortgaged  premises  at 
auction  and  engaged  to  giye  a  title  of 
warranty  and  immediate  possession,  and 
the  mortgagor  consented  to  such  sale 
and  aideaand  assisted  in  circulating  no- 
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tiea  thereof  and  reeeiTed  the  amoiint  of 
the  parchaoe  money,  and  the  purchaser 
went  into  poeseBsion  and  made  large  im- 
provements ;  it  was  held  that  the  mort- 
gagor conld  not  afterwards  redeem  the 
premises,  nor  compel  the  purchaser  to 
account  fov  the  rents  and  profits.  Wright 
T.  Whitekead,  et  at.  §68 

2.  Though  improvements  are  made  upon 
lands  mortgaged  by  a  third  person,  claim- 
ing neither  under  the-  mortgagee  nor 
mortgagor,  yet,  if  after  this  the  mort- 
gagee enters  and  occupies,  he  may  be 
charged  for  rents  that  arise  by  reason  of 
such  improvements.  Merriam^  adm.  v. 
Bartam,  et  al,  601 

3.  The  administrator  is  the  person  to  brine 
a  bill  to  redeem,  instead  of  the  heirs.  Id. 

4.  The  equity  of  redemption  is  not  barred 
by  a  possession  in  the  mortgagee  for  a 
shorter  period  than  fifteen  years,  though 
there  may  be  an  embarrassment  in  taking 
the  accounts.  Id. 

MOTION  IN  ARREST. 

See  Audita  Querela,  4,  5. 
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copy  has  been  applied  for  and  could  not 
be  obtained,  in  which  case,  only,  will 
the  court  dispense  with  such  copy  and  ad- 
mit  the  affidavits  of  the  attorneys,  as  to 
what  passed  at  the  trial.  Id. 

5.  When  a  judgment  has  been  rendered 
sgainst  a  party,  in  4he  county  court,  by 
default,  this  court  cannot,  on  petition, 
grant  a  trial  in  the  action.  Adama  el  al. 
V.  Hovford^  SCO 

See  DcFAU  LT,  1. 


NOTICE. 

1.  A  notice  to  take  testimony,  under  a 
commission,  must  specially  name  the 
time  and  place  of  taking.  Mm.  of  Mil- 
ler  y.  Freeman^  138 

2.  When  the  statute  rehires  seven  days 
notice  of  the  meeti  nn  of  school  districts, 
a  notice  dated  on  uie  first  day  of  the 
month,  and  the  meeting  held  on  the 
seventh,  is  not  sufficient.  Hunt  v.  School 
district  JVb.  20,  Jforwick,  300 

3.  In  an  action  of  trespass  or  trover  against 
an  officer  for  taking  the  property  of  the 
plaintiff,  though  taken  by  virtue  of  a 
legal  process  against  another,  and  as  his 
property,  yet,  but  twelve  days  notice  is 
nscesssry.    Joknsonv.  tti^.  391 


NEW  TRIAL. 

A  new  trial  may  be  |rranted  in  a  pauper 
case  where  the  testimony  is  newlv  dis- 
covered and  not  cumulative,  and  will 
change  the  verdict,  and  the  parties  have 
not  been  negligent.  Cumulative  testi- 
money  ii  wnere  the  newly  discovered 
testimony  is  to  the  same  fact  litigated  at 
the  former  trial,  but  is  not  cumulative 
when  it  is  to  a  different  fact.  Kirby  v. 
Waterford^  414 

2.  Where  a  case  comes  to  this  court  on 
exceptions  to  the  decision  of  the  county 
court  of  questions  of  law,  this  court  can- 
not entertain  a  motion  for  a  new  trial  on 
the  ground  of  new-diicovered  evidence. 
MitStUr  V.  Estate  of  Mnklery  558 

3.  In  petitions  for  a  new  trial  of  actions 
tried  in  the  county  court,  it  is  notjiecek- 
sary  that  the  petitioner  should  give  se- 
curity for  costs  to  the  adverse  party,  on 
issuing  the  citation,  as  is  required  on  the 
issuing  of  writs  of.  summons.  Dvrkee 
V.  MarskaU,  559 

4.  On  a  petition  for  a  new  trial,  this  court 
will  not  proceed  to  the  hearing  upon  the 

.merits  until  furnished  with  a  properly 
authenticated  copy  of  the  minutes  of  the 
judge  who  tried  the  case  in  the  county 
court,  or  evidence  showing  that  such 


o 


OFFICER. 

1.  A  stranger  to  the  process  cannot  object 
that  the  execution  was  directed  to  an  im- 
proper officer.     Crane  v.  Warner^        40 

2.  Held, — in  a  suit  against  an  officer  for 
not  taking  bail,  the  debtor  having  ab- 
sconded— ^tbat  the  officer  was  liable  for 
the  full  amount  of  the  debt,  there  being 
no  proof  of  the  debtor's  insolvency,     Id, 

3.  Officers,  attaching  propertv  on  mesne 
process,  are  not  liable  for  the  property, 
if  it  is  taken  from  them  without  any 
want  of  ordinary  care  on  their  part. 
Bridges  v.  Perry^  262 

3.  Officers,  under  such  circumstances,  are 
only  liable  for  the  same  degree  of  dili- 
gence in  keeping  the  property  as  other 
bailees  for  pay.  Id. 

5.  In  an  action  of  trespass  or  trover  against 
an  officer  for  taking  the  property  of  the 
plaintiff,  though  taken  by  virtue  of  a 
legal  process  against  another,  and  as  his 
property,  yet,  but  twelve  days  notice  is 
necessary.    Johnson  v.  Rice,  Id, 
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OFFSET. 

An  assignment  of  a  chose  in  action,  not 
negotiable,  will  not  prevent  the  defend- 
ant from  offsetting  demands  against  the 
plaintiff  of  record  which  were  mature 
and  actionable  previous  to  the  assign- 
ment    Walker  v.  SargeatUy  347 

See  Book  Account,  1,  2, 11. 


PARTIES  TO  CONTRACT. 

The  act  of  1838,  enacting  that,  in  actions 
on  contract,  if  any  defendant  was  not  a 
party  to  the  contract,  he  shall  recover 
his  costs  and  the  plaintiff  may  recover 
against  the  other  defendants,  was  re- 
pealed on  the  20th  of  November,  1839, 
by  the  provisions  and  enactments  of  the 
Revised  Statutes.  Biek*  adm.  v.  Sayles 
U  al.j  221 

PARTNERS  AND  PARTNERSHIP. 

1.  Persons  are  to  be  treated  as  partners 
if  they  so  conduct  and  hold  themselves 
out  as  such  to  others,  whether  their  con- 
tract would  make  them  so  or  not  — 
Stearns  v.  Haven  et  al.  540 

2.  It  is  unnecessary,  in  such  cases,  to  put  a 
construction  on  their  writteri  contract, 
as  between  themselves  and  others,  if  by 
their  conduct  they  have  treated  the  con- 
tract as  a  contract  of  partnership.  •     Id. 


PAUPER. 

1 .  Transient  poor,  falling  within  the  elev- 
enth section  of  the  act  of  1797,  do  not 
come  within  the  twentieth  section,  re- 
quiring an  order  for  their  support,  in 
order  to  bind  the  town  beyond  five  dol- 
lars, and  especially  in  a  case  in  which 
the  town  had,  by  their  committee,  al- 
lowed an  account  for  supporting  such 
poor  beyond  the  sum  of  five  dollars,  had 
made  provision  by  vote  for  the  payment, 
and  had  made  such  account  the  ground 
of  a  claim  against  the  town,  where  the 
transient  pauper  had  her  legal  settle- 
ment, which  they  had  compromised. 
Harrington  v.  Alburgk,  132 

2.  Where  a  person  resided  in  a  town  eight 
years  in  suocessiou  from  the  first  day  of 
April,  1817,  and  his  list  that  year,  exclu- 
sive of  his  poll,  and  for  each  of  the  four 
years  next  thereafter,   exceeded   sixty 


dollars,  it  was  held  that  the  list  of  1817 
could  not  be  reckoned  as  one  of  the  lists 
necessary  to  gain  a  settlement  in  such 
town  under  uie  fourth  section  of  the 
act,  passed  November  4, 1817,  providing 
that  a  person  may  gain  a  settlement,  if 
his  rateable  estate,  besides  his  poll,  shall 
be  set  in  the  list  at  the  sum  of  sixty 
dollars  or  upwards,  for  five  years  in  suc- 
cession,— the  list  of  1817,  having  been 
made  previously  to  the  passage  of  the  act. 
Manchester  v  Dorset,  224 

3.  Where  such  person,  after  the  passage 
of  the  act  of  1820,  relating  to  thejrrand 
list,  was  possessed  of  property  sufficient 
to  have  produced  a  list  exceeding  sixty 
dollars,  under  the  listing  laws  previously 
in  force,  but,  under  the  act  of  1820,  the 
list  of  such  person's  property  was  below 
sixty  dollars,  it  toas  held  that  such  re- 
duced list  operated  to  prevent  the  gain- 
ing of  a  settlement  by  such  person, 
under  said  act  of  1817,  although  his  list 
for  the  four  previous  years  exceeded  that 
sum.  Id. 

4.  Where  the  overseers  of  t&e  poor  of  a 
town,  by  contract  with  a  poor  person, 
received  from  him  a  horse,  towards  in- 
demnifying the  town  in  yielding  him  a 
support,  it  toas  held  the  property  of  the 
horse  vested  in  the  town  and  they  might 
sue  for  him.  Town  of  Lyndon  v.  Bel- 
den  et  al.  423 

5.  And  that  the  pauper,  being  in  a  dis- 
tressed condition  and  in  need  of  relief, 
had  a  right  so  to  dispose  of  the  horse,  be- 
ing of  little  value,  and  his  creditors  could 
not  impeach  the  transaction,  as  without 
consideration.  Id. 

6'  It  was  also  held  that  there  having  been  a 
general  and  substantial  change  in  the 
possession  of  the  property,  the  sale  was 
not  rendered  fraudulent  per  se,  though 
the  overseers  had  permitted  the  pauper 
to  ride  the  horse  a  short  distance  in  two 
or  three  instances,  and  though,  on  one 
of  these  occasions,  the  property  was  at- 
tached, Id. 


PAYMENT. 

1.  By  the  law  of  New  York  a  promissory 
note,  executed  by  one  of  two  or  more 
joint  debtors  for  a  book  account,  against 
the  whole,  will  not  operate  as  payment, 
unless  there  be  an  express  stipulation  to 
thatefiect.  Rosseau  ^  Warren  v.  Cull 
et  al.,  83 

2.  Payments  made  generally,  when  there 
is  nothing  in  the  circumstances  of  the 
case  to  show  how  the  debtor  expected 
them  to  apply,  may  be  applied  by  the 
creditor,  as  he  chooses.  Id. 
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PHYSICIAN. 


1.  A  phyaieiaii  cftnnot  reeo^er  of  a  brother 
of  an  insane  perion  for  medical  attend- 
ance, &.O.,  rendered  the  latter,  at  the 
request  of  such  brother,  unless  there 
was  an  employment  under  soch  circum- 
stances as  to  show  an  intention  on  the 
part  of  such  brother  to  pay  for  the  ser- 
rices,  and  so  understood  by  him  and  the 
physician.     Smith  v.  Wat$om^  332 

2.  The  employment  of  a  physician,  and  a 
promise  to  pay  him  for  his  serv ices,  made 
on  the  Sabbath,  is  not  prohibited  by 
statute.  Id, 

PLEAS  AND  PLEADINO. 

1.  A  plea  in  bar  which  sets  up  a  paro/ 
agreement,  made  at  the  same  time  when 
a  note,  absolnte  upon  its  face,  was  ^ven, 
that  it  should  only  be  payable  upon  a 
contingency,  is  insuffieiciU  to  bar  an  ac- 
tion on  the  note.  Hatch  y.  Htjde  eC  oi.  25 

2.  A  plea  in  bar  which  denies  the  original 
cause  of  action,  as  a  want  of  considera- 
tion, amounts  to  th^  general  issue,  and 
is  ill  on  special  demurrer  Id, 

3.  A  plea  in  abatement,  that  H.  F.,  by 
whom  the  writ  was  seryed,  was  not,  at 
the  time  of  making  the  service,  duly 
authorized  and  qualified  to  serve  the 
writ,  is  ill.     Crane  y.  Warner^  40 

4.  When  two  suits  are  pending  to  recover 
the  same  debt,  and  a  judgment  is  ren- 
dered in  one  and  paid,  tnis  cannot  be 
pleaded  in  bar  of  the  other  without  pay- 
ment of  the  cost.  Stnens  v.  Briggs^    44 

5.  Payment  after  suit  commenced  cannot 
be  pleaded  in  bar  unless  it  is  a  payment 
of  the  cost  of  the  suit.  In  such  a  case 
a  pluntiffmay  recover  nominal  damages. 

Id, 

6.  A  declaration,  declaring  upon  a  note 
payable  in  ^  foiled  doth,*  is  supported  by 
a  note  payable  in  ^woolen  failed  cloth/ 
and  the  legal  eflTeot  of  ita  being  payable 
at  ita  cash  price^  is  the  same  as  if  payable 
at  ita  cash  value.     Wead  v.  Marshy       80 

7.  Where  the  plaintiff,  in  his  plea  to  a  dec- 
laration in  oflbet,  alleged  that  the  debt 
in  suit  was  assigned  to  an  attorney  and 
that  such  attorney  had  a  lien  thereon  for 
oostaf  and  the  defendant,  in  his  replica- 
tion, traversed  the  allegation  by  alleging 
that  there  was  no  such  lien  or  assign- 
ment io  the  defendant**  hmnriedge,  and 

^  it  appeared  that  no  notice  of  the  lien  and 

^  assignment  was  necessary  to  protect  the 

righta  of  the  attorney, — it  was  held^  that 

such  traverse  presented  an  immaterial 

issue.     Walker  v.  Sargeantf  247 

8.  Duplicity  in  a  plea  cannot  be  taken  ad- 
vantage of  on  a  general  demurrer.      Id, 


9.  Where  damages  are  claimed,  for  the 
breach  of  a  special  contract,  the  declara^ 
tion  must  count  upon  the  contract.  Ra^ 
aU^  y.  R.  4«  W.  Tim^e  Co,^  311 

10*  The  common  counto  will  avail  in  such 
cases  only  where  the  terms  of  the  special 
contract  have  been  fnlly  performed,  on 
both  parta,  and  nothing  remains  but  the 
simple  duty  of  paying  for  money,  labor, 
or  goods,  as  the  case  may  be.  Id* 

11.  It  is  not  always  sufficient  to  describe  a 
contract  in  the  terms  in  which  the  con- 
tract, itself,  is  expressed.  Id, 

]  2.  If  the  contract  be  equivocal,  or  obscure, 
ita  obligations  should  be  described  in  the 
language  of  the  law,  (with  certainty  to  a 
common  intent,)  to  avoid  the  consequen- 
ces of  a  demurrer,  or  motion  in  arrest.  Id, 

13.  But  if  the  contract  be  described  in  the 
terms  of  the  contract  itself,  it  is  no  vari- 
ance. Id. 

14.  The  rule  of  damages,  for  the  breach  of 
special  contncta,  where  nothing  has 
been  paid,  is  to  give  the  difierenoe  be- 
tween what  was  to  be  paid  by  one  party 
and  the  value  of  what  was  to  be  done  by 
the  other  party,  and  thus  assess  the  en- 
tire damages.  Id, 

15.  A  verdict  will  not  be  set  aside  for  the 
insufficiency  of  a  declaration  if  it  contain 
the  substance  of  a  good  declaration  and 
all  the  facts  necessary  to  support  a  legal 
claim.     Battles  v.  Braintrte^  §48 

16-  If  a  sheriff  declare  on  a  receipt  for 
property  attached,  setting  forth  the  re- 
covery of  a  judgment  and  the  issuing  of 
an  irregular  execution  thereon,  and  a 
demand  of  the  property  only  for  the  pur- 
pose of  levying  such  execution  upon  the 
property,  such  declaration  is  bad  on  de- 
murrer.    Jameson  v.  Paddock  et  al.  491 

POSSESSION. 

1 .  It  is  a  common  principle  that  frior  pos- 
session is  sufficient  to  maintoia.  trespass 
or  ejectment  against  a  stranger,  jtfic- 
Qradfy.MUUretal,  128 

2.  When  a  man  enters  into  poaoession  of 
land,  in  this  state,  it  is  presomed  he 
enters  in  his  own  right ;  and,  if  under  a 
deed,  his  acta  are  to  be  taken  to  be  the 
acta  of  an  owner  and  not  of  a  trespass- 
er. Id, 


3.  Where,  in  aa  ancient  deed,  eonveying 
several  lota  of  land,  the  grantors  des. 
eribed  themselves  as  heirs  of  a  deceased 
person  who  owned  the  lands  at  the  time 
of  his  decease,  and  the  grantee  of  such 
heirs  conveyed  different  lota  of  the  same 
lands  to  difrerent  persons,  who  continued 
for  thirty  or  forty  years  in  quiet  posses- 
sion, such  sale  and  posseasion  is  proper 
testimony  to  prove  that  the  persona  so 
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deseribiBg  themflelvef  as  hetin  were  in 
fact  the  heirs  of  the  perion  deceased. 
Belly  adm.  v.  B4arrans,  307 

4.  Where  one  has  claims  of  title  to  land 
by  deed  or  other  writing^and  from  time  to 
time  continues  to  enter  upon  the  same, 
and  to  do  acts,  which,  in  connection  with 
bis  avowed  object,  at  the  time  of  doincr 
them,  evince  an  intention  to  use  the  land 
as  his  own,  this  will  be  construed  a  pos- 
session of  the  land  in  such  person,  to  the 
extent  of  his  written  claim  of  title.  Spenr 
T.  Ralphs  400 

6.  If  such  acts  be  done  by  one  who  has 
contracted  to  purchase  the  land,  and  has 
entered  upon  it,  by  consent  of  the  pe'r- 
son  holding  a  written  claim  of  title,  then 
they  constitute  a  possession  in  the  ven- 
dor, Id. 

6.  Cutting  a  road  upon  land  with  a  view 
to  get  timber,  or  to  fell  trees  in  order  to 
clear  and  cultivate  land,  constitutes,  in 
connection  with  a  written  claim  of  title, 
a  constructive  possession  to  the  whole 
tract  described.  Id, 

POST  MASTER. 

Although  a  postmaster,  who  receives  a  let- 
ter, containing  money,  which  is  lost 
through  his  want  of  ordinary  care^  is 
liable  to  a  special  action  on  the  case,  for 
such  neglect,  he  is  not  liable  to  an  action 
for  money  had  and  received,  unless  he 
pat  the  money  to  bis  own  use.  Dan- 
forth  V.  Grantf  283 

See  Justice  of  the  Pbacs. 
PRACTICE. 


1 .  On  an  information  and  scire  facias  a- 
gainst  a  corporation  to  vacate  their  char- 
ter, and  a  verdict,  finding  the  facts 
charged  to  be  true,  and  a  memorial,  pro- 
fessing to  show  cause  against  a  judg- 
ment of  forfeiture,  the  counsel  for  the 
memorialists  will  open  the  argument. 
State  V.  President,  Directors  and  Com- 
pany of  the  Bank  of  Windsor ,         '    5G2 

S.  The  time,  within  which  a  plea  in  oflfset, 
in  an  action  on  book  account,  shall  be 
filed  in  the  county  court,  rests  solely  in 
the  discretion  of  that  court,  and  their 
determination  in  regard  to  it  cannot  be 
revised  in  this  court.  Ainavjorth  v. 
Dreuty  563 

3.  Under  the  revised  statutes,  bills  of  ex- 
ceptions must  be  filed  with  the  clerk  of 
the  county  court  within  thirty  davs  from 
the  rising  of  that  court,  and,  if  they  are 
not  so  filed,  they  cannot  be  entertained 
in  tlie  supreme  court.  Higbee  v.  Sut- 1 
Urns,  5551 


4.  In  actions  in  favor  of  the  treasurer  of 
the  state,  on  recognizances,  either  party 
may  bring  the  case  into  thiscotirt  on  ex- 
ceptions to  the  decision  of  the  county 
court.     Slate  v.  Merrill  el  al.,  557 

5.  Under  the  revised  statutes,  it  is  sofHci- 
ent  if  the  bill  of  exceptions  is  signed  by 
the  chief  judge  of  the  county  court.    Id. 

6.  The  party  demurring  in  the  county 
court  will  open  the  argument  in  this 
court,  although  the  other  party  brought 
up  the  case  on  exceptions.  Id, 

7.  Where  a  case  comes  to  this  court  on 
exceptions  to  the  decision  of  the  county 
court  of  questions  of  law,  this  court  can- 
not entertain  a  motion  for  a  new  trial 
on  the  ffrouAd  of  new-discovered  evi- 
dence. MinklerT.  Estate  of  AHnJUer,  558 

8.  In  petitions  for  new  trials  of  actions 
tried  in  the  county  court,  it  is  not  ne- 
cessary that  the  petitioner  should  give 
security  for  costs  to  the  adverse  party, 
on  issuing  the  citation,  as  is  required 
on  the  issuing  of  writs  of  summons. 
Durkee  v.  Marshall^  559 

9.  On  a  petition  for  a  new  trial,  this  court 
will  not  proceed  to  the  hearing  upon 
the  merits  until  furnished  with  a  proper- 
1 V  authenticated  copy  of  the  minutes  of 
the  judge  who  tried  the  case  in  the 
county  court,  or  evidence  showing  that 
such  copy  has  been  applied  for  and  could 
not  be  obtained,  in  which  case,  only,  will 
the  court  dispense  with  such  copy  and 
admit  the  affidavits  of  the  attorneys,  as 
to  what  passed  at  the  trial.  Id 

10.  When  a  judgment  has  been  rendered 
against  a  party,   in  the  county  court, 

-  by  default,  this  conrt  cannot,  on  petition, 
grant  a  trial  in  the  action.  Adams  v. 
Hotoardy  560 

11.  Where  a  party,  intending  to  take  an 
appeal  from  a  decree  of  the  chancellor 
at  the  term  when  it  was  made,  neglected 
to  do  so,  and,  at  the  next  term  thereafter, 
the  chancellor  allowed  the  appeal,  it  was 
held  that  the  appeal  was  irregularly  taken 
and  it  was  therefore  dissmissed.  Qove 
V.  Dyke  et  at.,  561 


1. 


PRESCRIPTION. 
See  Water  Courses,  2. 


PRESUMPTION. 

If  a  testator  execute  his  will,  and  the 
will  is  not  to  be  found  at  the  time  of  his 
decease,  this  raises  a  presumption  of  his 
having  destroyed  it  wi4b  intent  to  revoke 
it.  Minkler  et  al,  v.  Estate  of  Mink- 
^f  125 
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2.  Bat  thii  it  a  pretamption  of  fact,  merely, 
which  may  be  encouDtered  by  contrary 
proof,  and  the  will  thus  establiihed.    Id. 

PRINCIPAL  AND  AGENT. 

1.  In  simple  contracts,  executed  by  agenta, 
if  the  accent  exceeds  his  authority,  he 
thereby  binds  himself,  although  he  ex- 
ecute the  contract  in  the  name  of  the 
principal.     Roberts  v.  Button  et  a/.,     195 

2.  So,  too,  if  the  credit  is  given  to  the 
agent,  and  he  expressly  consent  to  bind 
himself.  Id. 

3/  But  if  he  have  authority  to  bind  the 
the  principal,  and  the  credit  is  given  to 
the  principal,  and  the  promise  is  made 
on  behalf  of  the  principal,  the  agent  is 
not  liable.  Id. 

4.  Where  the  agent  exceeds  his  authority 
in  contracts  under  seal^  in  many  cases, 
the  more  appropriate  remedy  is  by  a 
special  action  on  the  case,  Id. 

See  CoRTaACT,  9. 

PRINCIPAL  AND  SURETY. 

Where  two  persons,  one  being  principal 
and  the  other  surety,  executed  a  note  for 
money  borrowed,  and  the  principal,  with- 
out the  knowledge  of  the  surety,  agreed 
to  pay  nine  per  cent,  interest  for  the 
money,  and  afterwards  made  a  payment 
of  interest  at  that  rate,  and  the  sum  paid 
was  indorsed  on  the  note,  generally  -,  it 
teas  held  that  the  surety  was  not  there- 
by discharged  from  his  liability  to  pay  the 
note.    Richmond  v.  Standclift  et  al.,  258 

PROBATE  COURT. 

Where  mutual  claims  are  allowed  by  com- 
missioners in  favor  of  and  against  an  es- 
tate represented  inBoIvent,and  the  admin- 
istrator, within  twenty  days  after  the 
return  of  the  commission  to  the  probate 
court,  files  objections  to  the  allowance 
against  the  estate,  and  the  creditor  does 
not  prosecute  his  claim  against  the  estate 
at  the  term  of  the  county  court  next  afler 
the  filing  of  such  objections,  and  (he  ad- 
ministrator does  not  pro<\are  an  affirm- 
ance of  the  allowance  in  favor  of  the 
estate  at  that  term,  he  cannot  have  such 
affirmance  at  any  subsequent  term  of  the 
court.  Men,  adm'r,  v.  Fletcher  et  al.  274 

PROMISSORY  NOTE. 

1.  It  is  no  waiv^  of  a  defence,  on  the  part 
of  the  warrantor  of  a  note,  that  he  is  ad- 


vised, after  giving  the  warranty,  of  a 
state  of  facts  which  will  be  a  defence  for 
him,  and  omits  to  give  the  holder  notice 
of  them  and  of  his  intention  to  avail 
himself  of  them,  in  a  ease  where  there  is 
no  extension  of  credit  given  the  maker 
of  the  note  by  reason  of  the  warranty. 
Russell  V.  Buck.  147 

2.  In  the  state  of  New  York  the  law  seems 
to  be  settled,  that  a  negotiable  note,  in- 
dorsed by  the  payee,  as  a  secarity  or  in 
payment  o€a  precedent  debt,  is  not  trans- 
ferred in  the  due  coarse  of  trade,  so  as 
to  preclude  the  maker  from  setting  np 

-  such  matter  in  defence  against  the  hol- 
der, as  he  might  have  done  against  the 
pavee.  Id. 

3.  Where  a  note  is  made  negotiable,  and 
the  payment  of  it  guarantied  in  the  state 
of  New  York,  the  lex  loci  governs  the 
liabilities  of  the  parties.  Id. 

4.  One,  (not  the  payee)  who  writes  his 
name  in  blank  on  the  back  of  a  negotia- 
ble promissory  note,  may  always  show, 
by  parol,  the  extent  of  his  contract. 
Sandford  v.  Jfortony  228 

5.  If  it  be  a  mere  collateral  guaranty,  he 
is  entitled  to  reasonable  notice  of  the 
default  of  the  principal  debtor,  and  if  he 
do  not  receive  it,  he  is  exonerated  to 
the  extent  of  the  loss  he  thereby  sus- 
tains. Id. 

6.  Such  guaranty,  as  between  the  parties, 
is  not  negotiable.  Id. 

7.  If  it  be  negotiated,  as  part  of  the  orig- 
inal contract,  to  a  bona  fide  holder,  for 
value ;  ^ueere — Whether  the  guarantor 
will  be  holden  as  a  joint  promissor.    Id. 

'^.  Upon  the  defendant  proving  the  nature 
of  bis  contract  to  have  been  a  guaranty, 
merely,  it  is  at  all  events  incumbent  up- 
on the  holder  of  the  note  to  show  that 
he  gave  value  for  it,  before  he  can  claim 
any  advantage  above  the  person  to  whom 
the  guaranty  was  made.  Id. 

9.  The  maker  of  a  promissory  note,  paya- 
ble OH  demand  to  one  or  order,  is  liable 
as  trustee  of  the  person  for  whose  bene- 
fit the  note  was  taken,  when  it  is  shown 
the  note  remained  in  his  hands  two 
months  after  its  date.  Camp  v*  Scott  ^ 
trustee,  387 

10.  Qtt(Ers — Whether  a  note,  payable  on 
demand,  is  not  (b  be  considered  overdue 
in  the  same  time  within  which  it  should 
be  presented  for  payment  in  order  to 
charge  an  indorser.  Id. 

11.  If  so,  then  if  the  parties  reside  in  the 
same  village  or  town,  it  should  be  pre- 
sented on  the  day  following  the  date  ; 
and  if  in  different  towns,  the  present- 
ment should  be  made  in  the  due- course 
of  the  mail.  Id. 

12.  At  all  events,  soch  note,  wkera  the 
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parties  all  reside  in  theTsame  Ticinity,  if 
to  be  considered  oyerdae  in  two  months. 

Id. 

13.  A  note,  pajable  in  good  well-finished 
plows,  is  not  to  be  controlled  bj  parol 
eYidence,showing  that  it  was  also  agreed, 
when  the  note  was  given,  that  if  there 
shoald  be  improvements  in  the  pattern 
the  holder  of  the  note  should  be  entitled 
to  have  plows  of  the  improved  pattern. 
Oilman  v.  Moore^  457 

14.  The  defendant,  to  pay  a  note  pajable 
in  the  month  of  February,  in  good  well- 
finished  plows,  on  the  last  day  of  the  pre- 
ceding January,  set  apart,  at  the  place  of 
payment,  plows  of  the  description  re- 
quired, sufficient  to  pay  the  note,  marked 
with  plaintiff's  name,  and  the  plows  re- 
mained at  that  place  in  the  same  condi- 
tion, for  the  purpose  of  paying  the  note, 
from  that  time  through  the  month  of 
February,  and  it  toas  kdd  that  a  second 
turning  out  of  the  property,  in  direct 
terms,  in  the  month  of  February,  would 
be  a  useless  act,  and  not  required  to  bar 
an  action  on  the  note,  an^  that  the  prop- 
ertv  in  the  plows  vested  in  the  plaintiff 
and  the  note  was  thereby  paid.  Id. 

15.  If,  afler  this,  the  plows  were  still  per- 
mitted to  remain  at  the  same  place,  it 
could  not  affect  this  question,  though  the 
property  might  afterwards  have  been 
damaged,  or  carried  away  by  some  one, 
through  the  negligence  of  the  defend- 
ant. Id. 

See  Guaranty,  1,  3. 
"    Patmkitt,  1. 
**    Plkas  &  Plxadiso,  1, 6. 
"    Intsrzst,  1. 

'*     COHSXOKRATIOV,  5,  6. 
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RECOGNIZANCE. 

A  recogrnizance  is  a  matter  of  record  and 
cannot  be  aided  by  any  parol  averments. 
If  made  returnable  at  a  time  when  no 
term  of  court  is  holden,  and  there  is 
nothing  in  the  record  from  which  the 
eoort  can  infer  that  such  time  was  in- 
tended to  describe  the  time  of  the  next 
session  of  the  court,  the  recognisance  is 
void.  Treasurer  of  Vermont  v.  Merrill 
etat.,  64 

REDEMPTION,  EQUITY  OF. 

Where  a  mortgagee  gave  public  notice  of 
the  sale  of  the  mortgaged  premises  at 
auction  and  engaged  to  give  a  title  of 

Vol.  xiT.  w.  r.  it.  74 


warranty  and  immediate  possession,  and 
the  mortgagor  consented  to  such  sale 
and  aided  and  assisted  in  circulating  no- 
tice thereof  and  received  the  amount  of 
the  purchase  money,  and  the  purchaser 
went  into  possession  and  made  large 
improvements ;  it  was  held  that  the  mort- 
gagor could  not  afterwards  redeem  the 
premises,  nor  compel  the  purchaser  to 
account  for  the  rents  and  profits.  Wright 
V.  WkUekead  et  al.,  268 

RELEASE. 

1.  Where,  in  an  action  on  book,  the  audi- 
tor, after  the  hearinff ,  held  the  case  under 
advisement,  and  afterwards  reported  in 
favor  of  the  plaintiff  and  gave  no- 
tice thereof  to  the  attorneys  of  the  par- 
ties, and  the  defendant's  attorney  in- 
formed the  defendant  that  the  auditor 
had  reported  against  him,  and  the  plain- 
tiff, believing  that  no  report  had  been 
made,  or,  if  made,  was  in  favor  of  the 
defendant,  applied  to  the  defendant  to 
settle  the  suit,  and  thereupon,  without 
any  disclosure  fVom  the  defendant  of  his 
knowledge  of  the  auditor's  report,  no 
inquiry  l^ing  made  of  him  in  relation 
thereto,  each  party  agreed  to  pay  his  own 
costs  and  the  plaintiff  released  the  de- 
fendant from  idl  damages  and  costs, — it 
was  kdd  that  such  release  was  a  bar  to 
the  action.    Judd  v.  BUke  et  aZ.,        410 

3.  The  release  of  a  judgment  creditor,  to 
a  judgment  debtor,  of  the  judgment 
implies  a  satisfaction,  and  is  a  g<Md  de- 
fence for  the  town  when  sued  by  the 
judgment  creditor  for  neglect  of  the 
constable  in  taking  insumeient  bail. 
Beeek  v.  Cajuum,  485 

3.  It  is  not  sufficient  to  avoid  the  effect  of 
a  release,  to  show  that  the  suit  was 
brought  for  the  benefit  of  another,  and 
this  known  to  the  person  taking  the  re- 
lease. An  assignment  of  the  claim  is 
necessaiy.  Id, 


SABBATH. 

The  employment  of  a  physician,  and  a 
promise  to  pay  him  for  his  services,  made 
on  the  Sabbath,  is  not  prohibited  by 
statute.    Smith  v.  Watson^  333 

SALE  OF  PERSONAL  PROPERTY. 

A  sale  of  personal  property,  raised  and  kept 
on  a  farm  by  a  tenant,  is  void  against  his 
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creditors,  if  it  is  still  kept  bj  him  on  the 
farm,  notwithstanding^  the  owner  of  the 
fasm  agrees  to  keep  it  for  the  vendee, 
when  such  owner  is  not  in  actual  posses- 
sion.   Roekwood  v.  ColUmw  $t  al.,    141 

See  Pauper,  6. 


SCHOOL  MEETINGS. 

1.  When  the  statute  requires  seven  days 
notice  of  the  meetings  of  school  districts, 
a  notice  dated  on  the  first  day  of  the 
month,  for  a  meeting  to  be  held  on  the 
seventh,  is  not  sufficient.  Huni  v.  School 
District  Jfo.  20,  fforwich,  300 

2.  The  warrant  for  such  meeting  must 
specify  the  business  to  be  done.  Id. 

3.  Such  omissions  and  defects  render  void 
the  proceedings  of  a  meeting  of  the  dis- 
trict.  Id. 

SELECTMEN. 

The  selectmen  of  a  town  may  agree  with 
the  owner  of  land  on  the  amount  of  dam- 
ages to  be  paid  to  him  before  opening 
a  road  through  his  land,  and  draw  an 
order  therefor.   BmttUs  v.  UratitfrM,  348 

SERVICE. 

If  a  supersedeas  of  an  execution,  in  the 
hands  of  an  officer  for  collection,  be 
shown  to  such  officer,  it  is  a  sufficent 
service  thereof,  and  it  will  take  effect,  at 
least,  from  that  time.  Hopkinson  v. 
Sears^  494 

SHERIFF. 

1.  Wftien  the  creditor,  in  committing  an 
execotion  to  an  officer,  for  collection, 
gives  written  instructions,  and,  on  trial 
of  an  action  against  the  officer  for  neglect 
in  collecting  the  same,  the  instructions 
are  relied  upon  by  way  of  defence,  it  is 
the  duty  of  the  court  to  direct  the  jury 
in  regard  to  the  legal  effect  of  such  in- 
structions.   Strongs  V.  Bradley^  65 

2.  If  the  creditor  give  such  instructions  to 
a  deputy  sheriff,  and  the  deputv  is,  in 
any  degree,  influenced  thereby,  the  she- 
riff is  not  liable  for  his  conduct  in  regard 
to  the  matter.  Id. 

3.  if  such  instructions  would  in  in  any 
sense  qualify  the  conduct  of  the  officer, 
his  acts  must  be  referred  to  them,  unless 
it  be  shown  by  positive  proof  that  he  was 
not  influenced  thereby.  Id. 

4.  Where  there  is  no  proof  in  the  case 
tending  to  show  thai  the  officer  wasaotu- 


aied  exclusively  by  some  other  consider* 
ation,  this  point  cannot  be  submitted  to 
the  jury.  Id. 

See  Officer,  1, 2,  3,  4. 

SHERIFF'S  SALE. 

1.  To  constitute  a  sheriff's  sale  so  that  the 
sale  will  be  valid  against  ihe  creditor  of 
the  vendor,  without  a  change  of  posses- 
sion, the  proceeding  must  be  under  the 
authority  of  the  precept  of  the  law,  and 
the  right  to  make  the  sale  not  rest  upon 
the  consent  of  the  debtor.  KeUy  v. 
Hart,  50 

2.  When  a  sheriff  sells  property  on  execn- 
tion,  as  the  property  of  the  judgment 
debtor,  but  which  is  in  fact  owned  by  an- 
other person,  the  purchaser,  if  he  does 
net  take  immediate  possession,  acquires 
no  property  as  against  the  owner,  and 
cannot  maintain  an  action  of  trespass 
against  him  for  taking  and  converting  the 
property  to  his  own  use.  Austin  v.  TU- 
den^  et  al.,  325 

SLANDER. 

1.  In  actions  of  slander  for  words,  not 
actionable  in  themselves,  charging  a  per- 
son with  swearing  falsely,  it  is  necessary 
that  the  declaration  should  contain  aver- 
ments that  the  false  swearing  was  in  a 
judicial  or  other  proceeding,  sanctioned 
by  law,  in  which  an  oath  mifht  be  ad- 
ministered ;  that  the  defendant  spoke 
the  words  in  a  conversation,  or  coUoqui" 
Km,  had  concerning  the  plaintiff's  testi- 
mony, and  that  he  thereby  intended  to 
charge  the  plaintiffwith  having  commit- 
ted perjury,  and  also  an  innuendo  show- 
ing the  injurious  sense  in  which  the 
words  were  ottered.  Sanderson  v.  Huh- 
hard,  462 

2  Where  the  words  relate  to  testimony 
given  before  arbitrators,  the  want  of  an 
averment  that  the  plaintiff  was  legaliy 
sworn  is  fatal.  Id, 

3.  But  iC  the  defendant  justify  the  speak- 
ing of  the  words,  and,  in  his  plea,aJJefie 
that  the  plaintiff  was  examined  on  oath, 
and  gave  his  testimony  before  the  arbi- 
trators, and,  in  his  testimony,  did  know- 
ingly and  corruptly  swear  falsely,  and  a 
verdict  pass  for  the  plaintiff,  the  want 
of  an  innuendo,  and  averment  that  the 
plaintiff  was  sworn,  is  thereby  cured,  and 
judgment  will  not  be  arrested,  Id» 

SUPERSEDEAS. 

1.  If  an  execution,  in  the  pnoam  of  ool- 
lection,  in  the  hands  of  an  officer,  after 
a  levy  upon  personal  property,  bat  before 
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■ale,  be  rapeneded  by  the  order  of  a . 
jadge,  under  the  atatate  providing  fori 
new  trials,  in  cases  where  judgment  is 
rendered  by  defanlt  before  justices,  and 
the  supersedeas  be  made  known  to  the 
sheriff,  and  he  still  compel  the  party  to 
pay  the  money,  he  acts  without  authori- 
ty, and  the  money  may  be  recovered  of 
the  sheriff  in  an  action  for  money  had 
and  received.  Hopkinson  v.  Sear$^  494 
8.  If  the  supersedeas  be  shown  to  the  she- 
riff, it  is  a  sufficient  service  thereof,  and 
it  will  take  efieot,  at  least,  from  that 
time.  Id, 


TENANTS  IN  COMMON. 

1.  One  tenant  in  common  cannot  main, 
tain  trover  against  his  co-tenant  of  the 
same  chattel,  for  any  act  less  than  the 
destruction  of  his  interest  therein.  Hurd 
V    Darling  et  al.'  214 

3.  li  one  let  a  farm  to  another,  to  be  paid 
for  the  use  of  it  in  one  half  the  crops, 
to  be  delivered  on  the  farm,  the  lessor 
is  only  a  tenant  in  common  of  the  crops, 
at  most,  until  his  portion  is  severed.  Jd. 

3.  QiKsre — Whether  he  be  strictly  a  tenant 
in  common  even  ?  Id. 

4.  If  two  persons  own  different  portions 
of  the  same  lot,  either  in  common  or  sev- 
eralty, and  one  pays  a  land  tax  on  the 
part  ne  owns,  and  the  other  suffers  his 
part  to  be  bid  off  at  vendue  and  takes 
a  vendue  title,  he  thereby  acquires  a 
title  only  to  the  land  he  previously  own- 
ed, and  if  his  interest  had  been  previ- 
ously severed,  in  fkct,  such  vendue  title 
does  not  again  make  him  a  tenant  in 
common.    nUlard,adm.fr.Strimg9^53Q 


TENDER. 

1.  The  defendant,  to  pay  a  note  payable  in 
the  month  of  February,  in  good  well- 
finished  plows,  on  the  last  day  of  the  pre- 
ceding January,  set  apart,  at  the  place  of 
payment,  plows  of  the  description  re- 
quired, marked  with  the  plaintiff's  name, 
sufficient  to  pay  the  note,  and  the  plows 
remained  at  that  place  in  the  same  con- 
dition, for  the  purpose  of  paying  the 
note,  from  that  time  through  the  month 
of  February,  and  it  toas  held  that  a  sec- 
ond turning  out  of  the  property,  in  direct 
terms,  in  the  month  of  February,  would 
be  a  Useless  aot,  and  not  required  to  bar 
an  action  on  the  note,  and  thai  the  prop- 
erty in  the  plows  ? esMd  m  the  plaintiff. 


and  the  note  was  thereby  paid.     Gilman 
V.  Moore^  467 

3.  If,  after  this,  the  plows  were  still  per- 
mitted to  remain  at  the  same  place,  it 
could  not  affect  this  question,  though 
the  property  might  afterwards  have  been 
'damaged,  or  carried  sway  by  some  one, 
through  the  negligence  of  the  defendant. 

Jd. 

TIME. 

Bee  GuASARTT,  1. 

TOWNS. 

1.  The  consent  of  the  ^eelectmen  that  a 
person  may  travel  on  any  road,  or  their 
knowledge  that  the  traveller  supposes  it 
to  be  a  public  highway,  does  not  render 
a  town  liable  for  injuries  happening  there- 
on, unless  they  have  done  some  act  rec- 
ognizing it  as  a  public  highway.  BlodgeU 
v.  Toton  o/RovaUon^  388 

2.  Towns  are  liable  for  damages  occa- 
sioned by  the  insufficiency  of  any  high- 
way which  they  adopt,  either  by  leaving 
it  open  for  travel  and  shutting  up  other 
highways,  or  by  setting  it  in  the  rate  bill 
of  the  highway  survey pr.  Jd. 

3.  A  town  is  liable  for  the  default  of  its 
constable,  in  the  first  instance,  and  a  suit 
against  the  constable  is  not  indispensable 
to  charge  the  town.  McGregor  v.  Town 
of  Waldcn^  450 

4.  The  release  of  a  judgment  creditor 
to  a  judgment  debtor,  of  the  judgment, 
implies  a  satisfaction,  and  is  a  good  de- 
fence, for  the  town  when  sued  by  the 
judgment  creditor    for  neglect  of  the 

constable  in  taking  insufficient   bail. 

Beech  v.  Canaan^  435 

^  See  Contract,  5, 6. 

TRESPASS. 

l^It  is  a  common  principle  that  prior  pos- 
session is  sufficient  to  maintain  trespass 
or  ejectment  against  a  stranger.— Jlfe- 
Orady  v.  MiUer  et  al.  128 

3.  When  a  man  enters  into  possession  of 
land,  in  this  state,  it  is  presumed  he  en- 
ters in  his  own  right;  and  if  under  a 
deed,  his  acts  are  to  be  taken  to  be  the 
acts  of  an  owner  and  not  of  a  trespasser. 

id. 

TROVER. 

1.  One  may  maintain  trover  for  a  check, 
which  is  his  property,  although  not 
made  payable  to  him,  or  negotiated. — 
TUdon  V.  BrowHf  154 
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9L  If  one  porehaseof  a  mail  Mntraistor,  bis 
contract  and  stage  property,  with  the 
express  stipulation  that  the  postmaster, 
when  the  quarterly  checks  are  sent,  shall 
deliver  them  to  the  vendee,  and  the  ven- 
dor, notwithstanding  this,  gets  posses- 
sion of  one  uf  them  and  converts  it  to 
his  own  use,  he  is  liable  in  trover.      Jd. 

3.  Sach  order  given  to  the  postmaster  in 
writing  by  the  vendor,  is  a  power  coup- 
led with  an  interest,  and  not  counter- 
mandable  id. 

4.  One  tenant  in  common  cannot  maintain 
trover  against  his  co-tenant  of  the  same 
chattel,  for  any  act  less  than  the  destruc- 
tion ot  his  interest  therein.  Hurd  v. 
Darlimg,  et  al.  314 

5.  Where  the  owner  of  cattle  leased  them, 
with  a  (arm,  for  four  years,  under  an 
agreement  that  at  the  expiration  of  the 
four  years,  the  lessee  might  either  return 
the  cattle  or  pay  a  stipulated  price  for 
them,  and  the  lessee  sold  the  cattle  be- 
fore the  four  years  had  expired,  it  teas 
held,  that  such  sale  determined  the  les- 
see's right  of  possession,  and  that  the 
owner  might  maintain  trover  for  the 
cattle  against  both  seller  and  purchaser. 
Grmmt  v.  King^  et  al.^  967 

6.  In  such  case,  no  demand  is  neceisary  of 
either  seller  or  purchaser  to  perfect  the 
plaintiff's  right  of  action,  if  the  pur- 
chaser has  converted  the  property  to  his 
own  use.  id. 

7.  The  rule  of  damages,  in  sach  case,  is 
to  give  Uie  value  of  the  cattla  at  the 
time  of  sale,  with  interest  Id. 

TRUST. 

1,  A  trustee  may  recover,  in  ejectment, 
against  his  cestui  qui  trust.  Beach  v. 
BeocA,  28 

8.  A  jury  will  not  be  directed  to  presume 
a  conveyance  where  the  trustee  could 
not  be  authorized  to  convey,  or  where  it 
was  evidently  intended  that  the  legal  es- 
tate should  remain  in  the  trustee.       Id. 

TRUSTEE  PROCESS. 

1.  Where  a  person,  sued  as  trustee,  dis- 
closed that  a  suit  in  chancery  was  com- 
menced by  the  principal  debtor  against 
him,  calling  for  an  account,  <&c.,  and 
was  set  down  for  trial,  on  the  bill,  an- 
swer and  testimony,  before  the  service 
of  the  trustee  process,  and  was  heard  by 
the  chancellor  before  filing  the  disclo- 
sure, but  not  decided ; — it  was  held  that 
he  was  not  chargeable  under  the  trustee 
process.  Wadsuyorih  v.  Clark^trusUey\2Q 

3.  Where  a  trustee  process  issued,  after 
tdl^Revised  Statutes  came  in  force,  in 


the  form  prescribed  by  the  statntet  pre- 
viously in  force,  such  process  was  dis- 
missed on  motion  of  the  principal  debtor. 
Park  et  al.  v.  Harmon  et  a/.,£r»sfees,2il 

3.  Where  a  person  was  summoned  an 
trustee  in  a  justice *s  court,  in  a  suit  not 
appealable  by  the  principal  debtor,  and 
the  trustee  was  made  chargeable  and 
appealed  to  the  county  court,  the  appeal, 
on  motion,  was  dismissed, — ^the  trustee 
having  no  right  to  an  appeal. — Earl  t. 
Lelamd  ^  trustee^  326 

4.  The  maker  of  a  promissory  note,  paya- 
ble an  demand  to  one  or  order,  is  liable 
as  trustee  of  the  person  for  whose  bene- 
fit the  note  was  taken,  when  it  is  shown 
the  note  remained  in  his  hands  two 
months  after  its  date.  Camp  v.  ScoU^ 
trustee. 


VARIANCE. 
See  Pleas  asd  Pleaoi50,  13. 

VENDUE  SALES. 

If  two  persons  own  different  portions  of 
the  same  lot,  either  in  common  or  sever- 
alty, and  one  pays  a  land  tax  on  the  part 
he  owns,  and  the  other  suffers  his  part 
to  be  bid  off  at  vendue  and  takes  a  ven- 
due title,  he  thereby  acquires  a  title  onl^ 
to  the  land  he  previously  owned,  and  if 
his  interest  had  been  previously  severed, 
in  fact,  such  vendue  title  does  not  again 
make   him  a  tenant  in  common.     Wit- 
lardy  adm.  v.  Strongs^  639 

VERDICT. 

A  verdict  will  not  be  set  aside  for  the  in- 
sufficiency of  a  declaration  if  it  contain 
the  substance  ot  a  good  declaration  and 
all  the  facts  necessary  to  support  a  ^^g'^ 
claim.     Battles  v.  Braintree^  o46 


TV 

WAIVER. 
See  GuARAiTTT,  3. 

WATER  COURSES. 

I.  The  proprietor  of  land,  through  which 
a  stream  runs,  may  obstruct  the  natural 
channel,  and  divert  it  into  any  portion 
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of  hit  land,  if  the  water  be  returned 
into  the  former  channel  befoie  it  paaaes 
upon  the  land  of  another.  JCorton  ?■  Vol- 
citftna,  239 

2.  The  owner  of  the  land  below  can  main- 
tain no  action  for  any  Huch  obstroction 
or  diversion  until  he  ii  injured  th^erebj, 
and,  until  that  time,  no  prescription  runs 
in  fiiror  of  the  continuance  of  such  ob- 
struction. Id 

3.  But  if,  in  such  case,  the  new  channel 
be  obstructed  so  as  wholly  to  divert  the 
water  from  the  land  below,  the  proprie- 
tor  below  ma^  maintain  an  action  for 
such  obstruction  of  the  new  channel, 
and  that  against  the  grantee  of  the 
owner  of  the  land,  at  the  time  of  the 
original  diversion,  |and  without  any  re. 
quest  to  remove  the  original  obstruc- 
tion. Id. 

4.  It  would  seem  that  one  who  cuts  a  canal 
through  his  own  land,  and  erects  mills, 
and  diverts  a  portion  of  a  stream  from 
its  accustomed  channel  upon  the  land 
of  another,  and  is  suffered  to  to  do  this 
by  the  proprietor  below  for  fifteen  years, 
thereby  acquires  the  right  to  do  it.       Id. 

5.  Qtutre, — How  far  does  he  thus  oblige 
himself  to  continue  such  artificial  flow 
of  water  ?  Id. 

WILL. 

1.  If  a  testator  execute  his  will,  and  the 
will  is  not  to  be  found  at  the  time  of  his 
decease,  this  raises  a  presumption  of  his 
having  destroyed  it  with  intent  to  re- 


Toke  it.  MinkUr  tt  «l.  ▼.  EstalB  of  Mink* 
ler^  125 

2.  But  this  is  a  presumption  of  fact,  mere- 
ly,  which  may  be  encountered  by  con- 
trary proof,  and  the  will  thus  establish- 
ed. Id. 

WITNESS. 

1.  In  an  action  against  a  sheriff  for  the 
default  of  his  deputy  in  not  taking  bail, 
and  for  making  a  false  return  in  a  suit 
where  the  deputy  returned  that  he  had 
taken  *  good  and  sufiicient  bail,*  but  no 
person's  name  was  indorsed  on  the  writ 
as  bail,  it  was  ke/d  that  the  deputy,  hav- 
ing been  duly  released  by  ihe  sheriff, 
was  a  competent  witness  to  prove  that 
when  the  writ  was  delivered  to  him  for 
service,  the  plaintiff  directed  him  not  to 
take  bail,  and  that  such  direction  was  a 
bar  to  the  action.  Ordway  v.  Bacon^  378 

2  A  person  who  believes  that  there  is  no 
God,  is  not  a  competent  witness.  SeoU 
T.  Ho&per,  535 

3.  To  prove  this  it  is  competent  to  show 
his  settled  and  previous  declarations  on 
the  subject.  Id, 

4.  Though  the  witness  may  have  been  for 
this  reason  incompetent,  yet  if  the  ob- 
jection has  been  removed  by  a  change 
of  views,  he  should  be  examined,  and 
whether  there  has  been  a  change  is  a 
question  of  fact  for  the  county  court 
and  is  not  matter  of  error.  Id. 

See  £viDXHCx,  3. 
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